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In  the  District  Court  of  the  United  States  in  and 
for  the  District  of  Montana,  Great  Falls 
Division 

Civil  No.  956 

POTLATCH  OIL  AND  REFINING  COMPANY, 
a  Corporation,  and  JEAN  P.  GERLOUGH, 
STANLEY  H.  HODGMAN  and  ROY  E. 
LARSON,  as  Trustees  of  That  Certain  Trust 
Known  as  INLAND  EMPIRE  OIL  AND 
GAS  SYNDICATE,  a  Common  Law  Trust, 

Plaintiffs, 
vs. 

THE   OHIO   OIL  COMPANY,  a  Corporation, 

Defendant. 

Be  It  Remembered,  that  on  May  2,  1947,  a  Tran- 
script of  Removal  consisting  of  a  Complaint,  Peti- 
tion for  Removal,  Demurrer  and  Order  Granting 
Removal,  was  duly  filed  herein,  in  the  words  and 
figures  following,  to  wit:  [2*] 


*  Page  numbering  appearing  at  foot  of  page  of  original  Reporter's 
Transcript  of  Record. 


4  Potlatch  Oil  c&  Refifimg  Co.,  et  al. 

In  the  District  Court  of  the  Ninth  Judicial  District 
of  the  State  of  Montana,  in  and  for  the  County 
of  Toole 

Civil  No.  956 

POTLATCH  OIL  AND  REFINING  COMPANY, 
a  Corporation,  and  JEAN  P.  GERLOUGH, 
STANLEY  H.  HODGMAN,  and  ROY  E. 
LARSON,  as  Trustees  of  That  Certain  Trust 
Known  as  INLAND  EMPIRE  OIL  AND  GAS 
SYNDICATE,  a  Common  Law  Trust, 

Plaintiffs, 

vs. 

THE  OHIO  OIL  COMPANY,  a  Corporation, 

Defendant. 

COMPLAINT 

The  Plaintiffs  complain  of  the  Defendant  and 
for  cause  of  action  allege: 

I. 

That  at  all  of  the  times  hereinafter  referred  to, 
the  Plaintiff  Potlatch  Oil  and  Refining  Company 
was  and  now  is  a  corporation  duly  created,  organ- 
ized and  existing  under  and  by  virtue  of  the  laws 
of  the  State  of  Montana. 

II. 

That  at  all  of  the  times  hereinafter  referred  to 
the  Defendant  The  Ohio  Oil  Company,  was  and 
now  is  a  corporation  duly  created,  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the 
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State  of  Ohio  and  duly  authorized  and  licensed  to 
engage  in  business,  as  a  corporation,  within  the 
State  of  Montana. 

III. 
That  at  all  times  on  the  15th  day  of  June,  A.D. 
1922,  and  thereafter,  for  approximately  five  years, 
the  Troy-Sweetgrass  Oil  Syndicate  was  a  business 
trust,  commonly  known  as  a  common  law  trust,  duly 
created  and  organized  and  existing  under  the  laws 
of  the  State  of  Montana,  and  as  such  was  engaged 
in  business  within  the  State  of  Montana,  as  a  trust 
estate,  under  the  name  and  style  of  Troy-Sweet- 
grass Oil  Syndicate.  [3] 

IV. 

That  at  all  of  the  times  hereinafter  mentioned 
Inland  Empire  Oil  and  Gas  Syndicate  was  and  now 
is  a  business  trust,  commonly  known  as  a  common 
law  trust,  duly  created,  organized  and  existing 
under  the  laws  of  the  State  of  Montana  and  as 
such  was  and  is  engaged  in  business  within  the 
State  of  Montana,  as  a  trust  estate,  under  the  name 
and  style  of  Inland  Empire  Oil  and  Gas  Syndicate, 
and  that  Jean  P.  Gerlough,  B.  H.  Hornby,  and 
Stanley  H.  Hodgman  are  the  duly  appointed,  quali- 
fied and  acting  managing  trustees  of  said  trust 
estate. 

V. 

That  on  or  about  the  15th  day  of  June,  A.D. 
1922,  pursuant  to  oral  negotiations  and  agreements 
theretofore  had,  said  Troy-Sweetgrass  Oil  Syndicate 
and  the  defendant.  The  Ohio  Oil  Company,  made 
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and   entered   into   a   certain   writing   denominated 
"Operating    Agreement"    and    a    certain    writing 
denominated    "Assignment,"    a   true    and    correct 
copy    of    which    said    "Operating   Agreement"    is 
hereto  annexed  marked  "Exhibit  A"  and  by  this 
reference  incoi'porated  in  and  made  a  part  hereof, 
and   a  true   and   correct  copy  of  which  aforesaid 
"Assignment"  is  hereto  annexed  marked  "Exhibit 
B"  and  by  this  reference  incorporated  in  and  made 
a  part  hereof.    That  the  making  and  entering  into 
aforesaid   "Operating  Agreement"   and   aforesaid 
"Assignment"  were  done  at  the  solicitation  of  De- 
fendant and  constituted  substantially  part  and  par- 
cel of  the  one  transaction.    That  said  "Operating 
Agreement"  and  said  "Assignment"  were  written 
and   prepared   by   the   Defendant,    The   Ohio    Oil 
Company,  and  its  officers  and  attorneys  and  the 
language  thereof  was  and  is  the  language  of  said 
Defendant  corporation  and  its  officers  and  attorneys 
and  that  before  the  said  "Operating  Agreement" 
and  "Assignment"  were  reduced  to  writing  it  was, 
among  other  things,  orally  understood  and  expressly 
agreed  between  the  parties  thereto  that  the  share  of 
Troy  Sweetgrass  Oil  Syndicate  [4]  of  the  costs  and 
expenses  incident  to  the  drilling,  development  and 
operation  of  the  lands  described  in  said  "Operating 
Agreement"    for   the   production   of    oil    and    gas 
chargeal)le  against  the  share  of  said  syndicate  of 
the  oil  and  gas  production  from  the  described  lands 
would  be  restricted  and  limited  exclusively  to  the 
cost  of  the  actual  drilling  itself  of  the  wells  at 
their  locations  on  said  lands  except  the  expense  of 
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the  drilling  of  the  first  well  which  was  to  be  borne 
solely  and  wholly  by  the  Defendant,  and  the  placing 
of  said  wells  in  condition  to  deliver  the  oil  and  gas 
production  therefrom  at  their  respective  locations 
upon  said  land  plus  the  actual  cost  of  the  equip- 
ment located  wholly  within  and  upon  the  said  lands 
and  the  actual  cost  of  the  installation  of  said  equip- 
ment and  repairs  and  replacement  of  said  equip- 
ment and  that  all  other  costs  of  operating  said  lands 
and  producing  and  marketing  the  oil  and  gas  there- 
from would  be  the  sole  expense  of  and  wholly 
chargeable  to  the  Defendant  alone.  The  Defendant, 
The  Ohio  Oil  Company,  thereupon  promised  to 
reduce  the  said  terms  of  said  oral  agreements  to 
writing  in  form  of  formal  written  agreement  to  be 
signed  by  the  parties  as  evidence  of  said  oral  agree- 
ments, and  thereafter  Defendant  prepared  aforesaid 
written  "Operating  Agreement"  and  "Assignment" 
and  prior  to  the  signing  thereof  the  Defendant 
directed  the  attention  of  the  said  Troy-Sweetgrass 
Oil  Syndicate  to  the  following  express  provisions  of 
paragraph  "III"  of  said  "Operating  Agreement," 
to  wit,  "but  in  no  case  shall  said  party  of  the  first 
part  be  finally  held  or  charged  beyond  its  share  or 
interest  in  the  production  and  equipment  from,  in 
or  upon  said  lands,"  as  expressing  the  aforesaid 
oral  agreement  of  the  said  Troy-Sweetgrass  Oil 
Syndicate  and  the  Defendant  limiting  and  restrict- 
ing the  said  expenses  chargeable  against  the  said 
sjrndicate,  as  aforesaid,  and,  at  the  time,  said  De- 
fendant stated  and  represented  to  the  said  Troy- 
Sweetgrass  Oil  Syndicate  that  the  purpose  of  said 
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express  provisions  was  to  express  the  true  intent 
to  limit  expenses  chargeable  against  said  syndicate 
to  the  cost  of  the  actual  drilling  [5]  itself  of  wells 
at  their  locations  on  said  lands,  except  the  expense 
of  the  drilling  of  the  first  well  which  was  to  be 
borne  wholly  and  solely  by  the  defendant,  and  the 
placing  of  said  wells  in  condition  to  deliver  the  oil 
and  gas  production  therefrom,  at  their  respective 
locations  upon  said  lands,  plus  the  actual  cost  of 
the  equipment  located  wholly  within  said  lands  and 
the  actual  cost  of  installation  of  said  equipment  and 
of  repairs  and  replacement  of  said  equipment  and 
that  defendant  so  interpreted  and  construed  said 
express  provisions  in  connection  with  all  terms  of 
said  "Operating  Agreement"  and  "Assignment" 
and  upon  such  statement  and  representation  by 
defendant,  and  it  then  knowing  that  Troy-Sweet- 
grass  Oil  Syndicate  believed  and  relied  upon  same, 
and  with  such  mutual  understanding  and  construc- 
tion of  said  agreement  as  to  the  limited  and  re- 
stricted expenses,  as  aforesaid,  chargeable  to  said 
syndicate  under  said  "Operating  Agreement"  and 
"Assignment"  and  "Operating  Agreement"  and 
"Assignment"  were  thereupon  signed  by  the  Troy- 
Sweetgrass  Oil  Syndicate  and  the  Defendant,  I'e- 
spectively. 

VI. 
That  pursuant  to  the  terms  aforesaid  "Operating 
Agreement"  and  "Assignment"  the  Defendant,  The 
Ohio  Oil  Company,  assumed  and  took  ])ossession 
and  control  of  the  lands  and  of  the  oil  and  gas 
leases  described  therein  and  assumed  the   control 
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and  management  of  the  said  lands  and  leases  for 
the  purpose  of  the  drilling,  development,  and  oper- 
ation thereof  for  oil  and  gas  purposes  and  of  the 
marketing  of  the  oil  and  gas  which  thereafter  might 
be  produced  in,  upon  and  from  said  lands  and  at  all 
times  since  on  or  about  the  said  15th  day  of  June, 
A.D.  1922,  to  and  including  the  31st  day  of  Jan- 
uary, A.D.  1943,  the  said  Defendant  corporation 
had  and  maintained  possession  of  said  lands  and 
had  and  maintained  sole  and  exclusive  control  and 
management  of  the  said  lands  and  leases  for  the 
drilling,  development  and  operation  thereof  for  oil 
and  gas  purposes,  including  the  marketing  of  the 
oil  and  gas  produced  in,  upon  and  from  said  lands, 
and  of  all  equipment  in  connection  therewith. 

VII. 

That  subsequent  to  the  15th  day  of  June,  A.D. 
1922,  the  Defendant  corporation  commenced  the 
drilling  of  an  exploratory  well  for  the  discovery 
and  production  of  oil  and  gas  at  a  location  upon  [6] 
the  lands  described  in  aforesaid  ''Operating  Agree- 
ment" and  "Assignment"  and  thereafter  discovered 
oil  in  commercial  quantities  in  said  well  and  there- 
after continued  the  work  of  drilling,  developing  and 
operating  said  lands  for  oil  and  gas  until  on  or 
about  January  31,  1943,  upon  which  latter  date  it 
sold,  assigned  and  conveyed  to  the  Texas  Company 
all  of  the  rights  and  interests  of  said  Defendant  in, 
to  and  under  said  "Operating  Agreement"  and 
"Assignment"  and  in  and  to  the  lands  described 
therein. 
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VIII. 

That  on  or  about  the  1st  day  of  June,  A.D.  1923, 
said  Troy-Sweetgrass  Oil  Syndicate  assigned,  trans- 
ferred and  conveyed  to  The  Inland  Empire  Oil  and 
Gas  SjTidiate  an  undivided  one-half  of  the  then 
interest  of  said  Troy-Sweetgrass  Oil  Syndicate  in 
the  said  oil  and  gas  leases  and  "Operating  Agree- 
ment" insofar  as  same  pertained  to  the  Southwest 
Quarter  (SW14)  of  Section  Three  (3)  and  South- 
east Quarter  (SEi/4)  of  Section  four  (4),  Township 
35  North,  Range  2  West,  Montana  Principal  Meri- 
dian, commonly  known  as  the  "Baker  Lease."  That 
notice  of  the  acquisition  by  Inland  Empire  Oil  and 
Gas  Syndicate  of  aforesaid  interest  from  Troy- 
Sweetgrass  Oil  Syndicate  was  given  to  the  De- 
fendant, The  Ohio  Oil  Company  on  or  about  the 
2nd  day  of  June,  1923,  and  at  all  times  since  the 
said  Defendant  has  recognized  the  ownership  of 
said  interest  by  Inland  Empire  Oil  and  Gas 
Syndicate. 

IX. 

That  on  or  about  the  18th  day  of  August,  A.D. 
1923,  the  aforesaid  Troy-Sweetgrass  Oil  Syndicate 
assigned  and  set  over,  transferred  and  conveyed 
unto  Plaintiff  Potlatch  Oil  and  Refining  Company 
all  of  the  remaining  undivided  interest  of  the  said 
Troy-Sweetgrass  Oil  Syndicate  in  aforesaid  lands 
and  in  the  oil  and  gas  leases  embracing  said  lands 
and  in  and  to  the  aforesaid  "Operating  Agree- 
ment." That  since  the  acquisition  by  Plaintiffs, 
respectively,  of  aforesaid  interests  the  respective 
interests  of  the  Defendant  and  of  the  Plaintiffs, 
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Potlatch  Oil  and  Refining  Company  and  Inland 
Empire  Oil  and  Gas  Syndicate  therein  and  thereto 
were  and  are  in  undivided  55%  interest  in  the 
Defendant,  The  Ohio  Oil  Company,  and  an  un- 
divided 221/2%  interest  in  the  Inland  Empire  Oil 
and  [7]  Gas  Syndicate  and  an  undivided  22%% 
interest  in  the  Potlatch  Oil  and  Refining  Company, 
insofar  as  same  pertain  to  the  aforesaid  three  him- 
dred  and  twenty  acres  of  land  known  as  the  ^' Baker 
Lease"  and  a  55%  interest  in  the  Defendant  and 
a  45%  interest  in  the  Plaintiif  Potlatch  Oil  and 
Refining  Company  therein  and  thereof  insofar  as 
same  pertain  to  the  remainder  of  said  lands.  That 
notice  of  the  acquisition  by  Potlatch  Oil  and  Re- 
fining Company  of  aforesaid  interest  from  the 
Troy-Sweetgrass  Oil  Syndicate  was  given  to  the 
Defendant,  The  Ohio  Oil  Company,  on  or  about  the 
20th  day  of  August,  A.D.  1923,  and  at  all  times 
since  the  said  Defendant  has  recognized  the  owner- 
ship of  said  interest  of  said  Potlatch  Oil  and  Refin- 
ing Company. 

X. 
That  the  aforesaid  lands  have  been  at  all  times 
since  the  drilling  of  the  aforesaid  first  exploratory 
well  drilled  thereon  producing  and  now  are  produc- 
ing oil  and  gas  in  commercial  quantities  and  that 
the  exclusive  possession  of  all  of  the  oil  and  gas 
so  produced  was,  during  the  time  Defendant  was 
possessed  of  said  lands,  marketed  or  otherwise  dis- 
posed of  exclusively  under  the  sole  management 
and  control  of  the  Defendant,  The  Ohio  Oil 
Company. 
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XI. 

That  all  proceeds  from  the  sale  and  marketing 
and  disposition  of  oil  and  gas  produced  from  said 
lands  during  Defendant's  possession  of  the  lands 
were  received  in  the  first  instance  by  the  Defendant, 
The  Ohio  Oil  Company,  and  that,  contrary  to  the 
express  agreement  of  the  parties  and  of  the  pro- 
visions of  aforesaid  "Operating  Agreement,"  the 
Defendant  improperly  held  and  improperly  charged 
the  Plaintiffs  beyond  their  share  and  interest  in  the 
production  and  equii3ment  from  in  or  upon   said 
lands  in  the  Defendant,  during  the  period  of  its 
time  of  possession,  management  and  control  of  the 
drilling,  development  and  operation  of  said  lands 
for  oil  and  gas,  deducted  from  the  Plaintiffs '  shares 
of  the  [8]  proceeds  from  oil  and  gas,  marketed  and 
appropriated  by  Defendant  from  said  lands,  monies 
representing  items  of  expense  that  in  no  manner 
represented   costs  of  actual  drilling  itself  of  the 
wells  or  actual  cost  of  equipment  in  or  upon  said 
lands,  or  actual  costs  of  installation  of  said  equip- 
ment or  repairs  or  replacements  of  said  equipment 
and    in    addition    thereto,    Defendant    improperly 
charged  the  shares  of  Plaintiffs  in  the  proceeds  of 
oil  and  gas  with  interest  at  the  rate  of  eight  (8%) 
per  cent  per  annum  on  the  amounts  of  said  im- 
proper charges  in  an  amount  known  to  the  Defend- 
ant and  unknown  to  the  Plaintiffs.  That  in  addition 
to  charges  improperly  made,  as  aforesaid,  the  De- 
fendant corporation  also  made  excessive  and  un- 
reasonable charges  for  equipment  and  expenses  of 
exploration,    development    and    operation    of    said 
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lands,  in  an  exact  amount  known  to  the  Defendant 
corporation  and  unknown  to  Plaintiffs  and  im- 
properly charged  interest  at  the  rate  of  eight  (8%) 
per  cent  per  annum  on  said  excessive  and  unrea- 
sonable charges;  and  Defendant  also  improperly, 
erroneously  and  wrongfully  charged  Plaintiffs,  as 
alleged,  "overhead  expenses"  of  Defendant,  a  sum 
of  money  equal  to  approximately  41/2%  to  the  total 
amount  of  money  which  Defendant  claimed  it  had 
expended  in  attempting  to  perform  the  terms  of 
said  '^Operating  Agreement." 

XII. 

That  contrary  to  the  express  terms  and  provi- 
sions of  said  "Operating  Agreement"  and  instead 
of  selling  the  oil  produced  in  and  from  the  afore- 
said lands  or  paying  or  accounting  to  Plaintiffs  for 
their  shares  of  said  oil  at  the  prevailing  market 
price  at  the  wells  for  said  oil,  the  said  Defendant 
purchased  and  appropriated  the  oil  so  produced  to 
its  own  use  and  allowed  the  Plaintiffs  credits  for 
their  shares  of  the  oil  so  produced  in  amounts, 
respectively,  varying  from  10  cents  a  barrel  to  20 
cents  a  barrel  below  the  prevailing  market  price 
for  oil  at  the  wells,  thereby  depriving  the  Plaintiffs 
of  their  just  shares  of  the  proceeds  of  said  oil  based 
upon  the  market  price  prevailing  at  the  wells  in  an 
exact  amount  [9]  known  to  the  Defendant  and  un- 
known to  Plaintiffs. 

XIII. 

That  the  attention  of  the  Defendant  was  directt^d 
to  said  imi^roper,  illegal,  inequitnble  and  erroneous 
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charges  and  credits  aforesaid  and  that  said  Defend- 
ant expressly  promised  that  said  erroneous,  im- 
proper, illegal  and  inequitable  charges  and  credits 
and  any  and  all  erroneous,  improper,  illegal  and 
inequitable  charges  made  at  any  time  would  be  rec- 
tified and  payment  made  to  Plaintiffs  therefor  upon 
a  correct,  full  and  final  accounting  which  said  De- 
fendant promised  it  would  later  make  and  render 
to  the  Plaintiffs. 

XIV. 
That  no  full,  final  and  correct  accounting  promised 
as  aforesaid  has  ever  been  made  by  the  Defendant 
to  the  Plaintiffs  pertaining  to  its  operations  under 
aforesaid  "Operating  Agreement"  and  "Assign- 
ment" nor  has  payment  been  made  by  Defendant, 
nor  by  any  other  person  or  persons  on  its  behalf,  to 
the  Plaintiffs  of  the  amounts  of  aforesaid  erroneous, 
improper,  inequitable  and  illegal  charges  and  inter- 
est charges  and  credits  with  the  result  that  the 
Plaintiffs  have  been  deprived  by  the  Defendant  from 
receiving  and  realizing  the  benefits  under  aforesaid 
"Operating  Agreement"  and  "Assignment"  to 
which  they  were  and  are  justly  entitled. 

XY. 

That  written  notices  of  Plaintiffs'  claims  of  afore- 
said illegal  and  inequitable  charges  and  credits  have 
been  heretofore  given  the  Defendant  and  written 
demands  have  been  heretofore  made  by  the  Plaintiffs, 
respectively,  to  and  upon  the  said  Defendant  that 
said  Defendant  render  a  true  and  correct  accounting 
in    accordance   with   the   terms   and   provisions   of 
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aforesaid  *' Operating  Agreement"  and  "Assign- 
ment" and  make  payment  to  Plaintiffs,  respectively, 
of  the  amounts  found  due  upon  such  accounting 
and  that  Defendant  has  failed  and  refused  to  render 
said  true  and  correct  accounting  and  has  failed  to 
make  payment  to  said  Plaintiffs  of  sums  which 
will  be  [10]  found  due  to  Plaintiffs,  from  the  De- 
fendant, upon  said  accounting. 

XVI. 

That  upon  a  true  and  correct  accounting  by  De- 
fendant to  Plaintiffs  there  will  be  found  to  be  due 
and  payable  to  Plaintiffs,  respectively,  large  sums 
of  money  the  exact  amounts  of  which  are  known  to 
Defendant  and  unknown  to  Plaintiffs  and  which 
Plaintiffs  allege  will  be  in  excess  of  the  sum  of  One 
Hundred  Seventy-five  Thousand  Dollars  ($175,- 
000.00)  due  Plaintiff  Inland  Empire  Oil  and  Gas 
Syndicate,  and  will  exceed  the  sum  of  One  Hundred 
Ninety-five  Thousand  Dollars  ($195,000.00)  due  to 
the  Plaintiff  Potlatch  Oil  and  Refining  Company, 

XVII. 

That  said  Troy-Sweetgrass  Oil  Syndicate  and  the 
Plaintiffs,  respectively,  have  performed  all  of  the 
terms,  conditions  and  provisions  of  said  "Operating 
Agreement"  and  "Assignment"  upon  their  parts  to 
be  performed. 

Wherefore,  Plaintiffs  pray  judgment  that  the  De- 
fendant render  a  true  and  correct  accounting  to  the 
Plaintiffs,  respectively,  of  Defendant's  operations 
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under  aforesaid  "Operating  zVgreement"  and  "As- 
signment" and  that  said  Defendant  be  adjudged 
and  ordered  to  pay  to  Plaintiffs,  respectively,  the 
sums  found  due  and  owing  upon  such  accounting 
and  for  such  other  and  further  relief  as  may  be 
equitable,  just  and  proper. 

E.  J.  McCABE, 

Attorney  for  Plaintiffs. 
State  of  Montana, 
County  of  Cascade — ss. 

E.  J.  McCabe,  being  first  duly  sworn,  deposes  and 
says : 

That  he  is  the  attorney  for  the  Plaintiffs  named 
in  the  foregoing  complaint,  that  he  has  read  said 
complaint,  knows  the  contents  thereof,  and  that 
same  is  true  to  the  best  knowledge,  [11]  information 
and  belief  of  affant. 

That  affiant  makes  this  verification  for  and  on 
behalf  of  the  Plaintiffs  for  the  reason  that  no  officer, 
agent  or  trustee  of  the  said  Plaintiff's,  or  of  either 
of  the  said  Plaintiffs,  is  within  the  Count}^  of  Cas- 
cade wherein  affiant  resides  and  maintains  his  office 
and  where  this  verification  if  made. 
E.  J.  McCABE. 

Subscribed  and  sworn  to  before  me  this  17th  day 
of  :\rarch,  1947. 

[Seal]  :        FLOYD  E.  SMITH, 
Notary  Public  for  the  State  of  Montana  Residing  at 
Great  Falls,  Montana. 

My  commission  expires  6-14-48.  [12] 
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EXHIBIT  A 

Operating  Agreement 

This  Agreement,  made  and  entered  into  this  fif- 
teenth day  of  June,  A.D.  1922,  by  and  between  the 
Troy-Sweetgrass  Oil  Syndicate,  a  common  law  trust, 
of  Shelby,  Montana,  County  of  Toole,  State  of 
Montana,  hereinafter  called  the  party  of  the  first 
part,  and  the  Ohio  Oil  Company,  an  Ohio  corpora- 
tion, of  Findlay,  Ohio,  hereinafter  called  the  party 
of  the  second  part,  Witnesseth : 

That,  Whereas,  the  said  party  of  the  first  part 
in  pursuance  of  a  prior  verbal  agreement  did  on 
this  date  sell,  assign,  transfer  and  convey  unto  the 
said  party  of  the  second  part,  its  successors  or  as- 
signs, an  undivided  Fifty-five  (55%)  per  centum 
interest  in  and  to  the  oil  and  gas  leases  covering 
the  following  described  lands,  to  wit : 

West  half  (Wi/o)  of  Section  thirty-three  (33), 
and  East  half  of  East  half  (Ei/oEi/o)  of  Sec- 
tion twenty-eight  (28),  West  half  of  West 
half  (Wi/^Wy2),  northeast  quarter  of  south- 
west quarter  (NE14SW14),  North  half  of 
Southeast  quarter  (N%SE14),  and  southeast 
quarter  of  southeast  quarter  (SE14SE14)  of 
Section  twenty-seven  (27),  and  west  half  of 
southwest  quarter  (W1/4SW14)  of  Section 
twenty-six  (26),  all  in  Township  thirty-six  (36) 
north,  Range  two  (2)  west,  M.  M.,  and  North 
half  (Ni/o)  of  Section  one  (1),  and  Southwest 
quarter  (SWy^)  of  Section  three  (3),  and 
Southeast  quarter  (SE^^)  of  Section  four  (4), 
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being  situate  in  Township  thirty-five  (35) 
North,  Range  Two  (2)  west,  of  M.  M.,  and  all 
above  described  lands  situate  in  Toole  County, 
State  of  Montana,  and  containing  fifteen  hun- 
dred and  twenty  (1520)  acres,  more  or  less,  and, 

Whereas,  the  party  of  the  first  paii;  is  desirous 
of  having  the  party  of  the  second  part  develop  and 
operate  said  premises  for  oil  and  gas  purposes,  and, 

Whereas,  the  parties  hereto  desire  to  reduce  to 
writing  the  terms  and  conditions  of  their  under- 
standing or  agreement, 

Now,  Therefore,  in  consideration  of  the  premises 
and  one  dollar  by  each  of  the  parties  hereto  to  the 
other  in  hand  paid,  the  receipt  of  which  is  hereby 
acknowledged,  and  of  the  covenants  and  stipula- 
tions hereinafter  contained,  to  be  duly  kept,  paid 
and  performed  by  the  parties  hereto,  it  is  hereby 
mutually  agreed : 

I.  The  party  of  the  second  part  shall  have  the 
control  and  management  of  the  said  lands  and 
leases  and  of  the  development  and  operation  thereof 
for  oil  and  gas  purposes,  including  the  marketing 
of  the  oil  and  gas  produced. 

II.  As  a  consideration  for  the  assginment  here- 
inabove mentioned,  the  party  of  the  second  part 
agrees  that  it  will  commence  the  drilling  of  a  well 
within  thirty  days  from  the  date  hereof  upon  the 
above  described  lands  and  at  such  location  as  shall 
be  selected  by  the  party  of  the  second  part  and 
will  continue  said  work  in  a  diligent  and  work- 
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manlike  manner  to  such  a  depth  as  shall  be  deemed 
an  adequate  test  of  the  oil  and  gas  content  of  the 
first  commercial  oil  sand,  in  compliance  with  the 
terms  and  conditions  of  the  leases  of  the  party  of 
the  first  part.  It  is  further  agreed  that  said  well 
shall  be  drilled  free  of  all  cost  and  expense  to  the 
party  of  the  first  part,  and  in  the  event  the  said 
first  well  shall  be  termed  a  failure  and  of  no  com- 
mercial value  and  the  second  party  desires  to  sur- 
render the  lease  or  leases  it  is  understood  and 
agreed  that  the  party  of  the  first  paii;  shall  have 
no  right  or  title  whatsoever  in  or  to  any  material, 
tools  or  equipment  of  any  kind  that  has  or  have 
been  furnished  by  the  second  party  for  the  drilling 
of  such  well. 

III.  In  the  event  that  the  well  described  in 
paragraph  two  herein  above  shall  prove  a  com- 
mercial well,  the  party  of  the  second  part  shall 
continue  the  work  of  developing  and  operating  said 
premises  in  as  diligent  a  manner  as  field  and  market 
conditions  warrant  and  as  is  consistent  with  good 
business  management.  It  will  pay  all  costs  and 
expenses  of  developing  and  [13]  operating  said 
lands  for  oil  and  gas  purposes,  as  herein  provided, 
and  shall  charge  the  said  j^arty  of  the  first  part 
Forty-five  (45%)  per  cent  thereof.  Second  party 
shall  market  all  oil  and  gas  produced  upon  said 
land  and  account  to  the  party  of  the  first  part  for 
the  undivided  Forty-five  (45%)  per  centum  of  the 
proceeds  thereof  at  the  prevailing  market  price  at 
the  wells  for  said  oil  and  gas  after  deducting  all 
royalty  oil  and  gas  or  the  proceeds  thereof.    The 
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said  party  of  the  second  part  shall  be  reimbursed 
by  the  said  party  of  the  first  part  solely  from  the 
first  party's  proportion  of  the  oil  and  gas  produced 
and  sold  from  said  land.  Application  from  pro- 
ceeds from  sale  of  said  oil  and  gas  will  be  made  to 
the  credit  of  the  first  party's  account  upon  the  first 
day  of  the  month  following  that  in  which  said  oil 
and  gas  is  sold,  but  in  no  case  shall  said  party  of 
the  first  part  be  finally  held  or  charged  beyond  its 
share  or  interest  in  the  production  and  equipment 
from,  in  or  upon  said  lands.  The  party  of  the  sec- 
ond part  shall  be  entitled  to  and  shall  charge  the 
party  of  the  first  part  eight  (8)  per  centum  interest 
upon  all  moneys  so  advanced  for  the  development 
and  operations  upon  said  lands  for  the  account  of 
the  interest  of  the  first  party's  until  the  same  shall 
have  been  paid  out  of  the  proceeds  of  the  party  of 
first  part's  proportion  of  the  oil  and  gas  produced 
and  sold  as  herein  provided,  said  interest  payments 
to  be  also  paid  out  of  production. 

IV.  The  party  of  the  second  part  hereby  agrees 
to  render  the  party  of  the  first  part  monthly  state- 
ments showing  the  actual  cost  and  expenses  of  de- 
veloping and  operating  said  lands  and  leases  and 
will  remit  monthly  to  the  party  of  the  first  part  all 
proceeds  of  the  oil  and  gas  sold  from  the  interest 
of  the  first  party  over  and  above  the  amount  nec- 
essary to  reimburse  the  party  of  the  second  part 
for  expenditures  made  by  it  for  the  account  and 
interest  of  the  party  of  the  first  part. 

V.  The  party  of  the  first  part  through  its  duly 


vs.  The  Ohio  Oil  Co.  21 

authorized  agents  or  representatives  shall  at  all 
reasonable  times  have  access  to  the  buildings,  lands 
and  property  hereinabove  for  the  purpose  of  ex- 
amining the  operations  thereon  and  the  production 
therefrom,  and  at  all  reasonable  times  during  busi- 
ness hours  shall  have  the  right  to  examine  the 
books  and  records  of  the  party  of  the  second  part 
insofar  as  they  pertain  to  the  operations  conducted 
under  this  agreement. 

VI.  The  pai-ty  of  the  first  part  hereby  gives  and 
grants  unto  the  party  of  the  second  part  upon  the 
considerations  aforesaid  the  first  right  and  option 
to  purchase  the  interest  of  the  first  party  in  the 
lands  and  lease  above  described  under  and  by  virtue 
of  the  terms  of  this  agreement  should  the  first  party 
at  any  time  desire  to  dispose  of  its  said  interest. 

VII.  The  party  of  the  second  part  shall  fully 
comply  with  all  the  terms  and  provisions  contained 
in  the  leases  hereinabove  described  unless  and  until 
surrendered  unto  the  party  of  the  first  part,  but 
shall  have  the  right,  however,  upon  the  payment 
of  One  Dollar  to  the  party  of  the  first  part,  to  sur- 
render the  whole  or  any  part  of  the  above  described 
leases  and  lands  embraced  and  included  therein, 
and  shall  thereafter  be  relieved  by  said  party  of  the 
first  part  from  any  further  liabilities  as  to  any  such 
lands  surrendered. 

The  terms  and  conditions  of  this  agreement  shall 
extend  to  and  be  binding  upon  the  heirs,  administra- 
tors, successors  and  assigns  of  the  parties  hereto. 
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In  "Witness  Whereof,  the  parties  hereto  have 
caused  this  instrument  to  be  executed  the  day  and 
year  first  above  written. 

Witness : 

A.  M.  SELLERY. 


Witness : 


[Seal] 


Attest: 


[Seal] 


Attest : 


A.  M.  SELLERY. 

TROY-SWEETGRASS  OIL 
SYNDICATE, 

By  T.  P.  JONES, 
President, 

KENNETH  G.  LUKE, 

Secretary, 

Party  of  the  first  part. 

THE  OHIO  OIL  COMPANY, 

By  F.  E.  HURLEY, 

Vive  President, 


Secretary, 

Party  of  second  part.  [14] 


vs.  The  Ohio  Oil  Co.  23 

EXHIBIT  B 

Assignment 

Know  All  Men  by  These  Presents,  That  the  Troy- 
Sweetgrass  Oil  Syndicate,  a  common  law  trust,  of 
Shelby,  Montana,  for  and  in  consideration  of  the 
sum  of  One  Dollar  to  it  in  hand  paid,  receipt  of 
which  is  hereb}^  acknowledged,  does  hereby  sell, 
assign,  transfer,  quitclaim,  convey  and  confirm  unto 
The  Ohio  Oil  Company,  a  corporation,  of  Findlay, 
Ohio,  its  successors  and  assigns,  an  undivided  fifty- 
five  (55%)  per  centum  interest  in  and  to  the  follow- 
ing described  oil  and  gas  leases  and  lands,  to  wit : 

1.  A  certain  oil  and  gas  lease  made  and  en- 
tered into  on  June  16,  A.D.  1920,  by  and  be- 
tween Prank  McMahan,  party  of  the  first  part, 
and  Thomas  D.  Brown,  party  of  the  second 
part,  covering  the  West  half  of  the  Southwest 
Quarter  (Wi/oSWi^)  of  Section  Twenty-sLx 
(26),  Township  Thirty-six  (36)  north.  Range 
Two  (2)  west,  M.M.,  the  East  half  of  South- 
east quarter  (Ei/^SE14),  the  Northwest  quar- 
ter of  the  Southeast  quarter  (NW14SE14),  and 
the  Northeast  quarter  of  the  Southwest  quarter 
(NE14SW14)  of  Section  Twenty-seven  (27), 
ToAvnship  Thirty-six  (36)  North,  Range  Two 
(2)  West,  M.M.,  Toole  County,  Montana,  con- 
taining two  hundred  and  forty  (240)  acres, 
more  or  less. 

2.  A  certain  oil  and  gas  lease  made  and 
entered  into  on  June  7,  A.D.  1920,  by  and  be- 
tween Mrs.   Cora  Phillips,   party  of  the   first 
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part,  and  Thomas  D.  Brown,  party  of  the  sec- 
ond part,  covering  the  West  half  of  AVest  half 
(TVy2W]4^)  of  Section  Twenty-seven  (27),  and 
the  East  half  of  the  East  half  (Ei/oEi^)  of 
Section  Twenty-eight  (28),  all  in  Township 
Thirty-six  (36)  north,  Range  Two  (2)  west, 
Toole  County,  Montana,  containing  three  hun- 
dred and  twenty  (320)  acres,  more  or  less ; 

3.  A  certain  oil  and  gas  lease  made  and 
entered  into  April  29,  A.D.  1922,  by  and  be- 
tween Israel  Sindon  and  Sophia  Sindon  (his 
wife),  parties  of  the  first  part,  and  the  Potlatch 
Oil  and  Refining  Company,  party  of  the  second 
part,  covering  the  North  half  (NI/2)  of  Section 
One  (1),  Township  Thirty-five  (35)  north. 
Range  Two  (2)  west,  M.M.,  Toole  County, 
Montana,  covering  three  hundred  and  twenty 
(320)  acres,  more  or  less; 

4.  A  certain  oil  and  gas  lease  made  and 
entered  into  April  27,  1921,  by  and  between 
Irving  H.  Baker,  a  single  man,  party  of  the 
first  part,  and  the  Troy-Sw^eetgrass  Oil  Syndi- 
cate, party  of  the  second  part,  covering  the 
Southwest  quarter  (SW14)  of  Section  Three 
(3)  and  the  Southeast  quarter  of  Section  Four 
(4),  all  in  Township  Thirty-five  (35)  north. 
Range  Two  (2)  west,  M.M.,  Toole  County, 
Montana,  containing  three  hundred  and  twenty 
(320)  acres,  more  or  less; 

5.  A  certain  Warranty  Deed  made  and  en- 
tered into  on  April  17,  1922,  by  and  between 
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Thomas  Hamsen  Anderson,  a  single  man,  party 
of  the  first  part,  and  The  Troy-Sweetgrass  Oil 
Syndicate,  a  common  law  trust,  party  of  the 
second  part,  covering  the  West  half  (Wi/o)  of 
Section  Thirty-three  (33),  situate  in  Township 
Thirty-six  (36)  north,  Range  Two  (2)  west,  of 
the  M.M.,  Toole  County,  Montana,  containing 
three  hundred  and  twenty  (320)  acres,  more  or 
less. 

To  Have  and  to  Hold,  the  said  undivided  fifty- 
five  (55%)  per  centum  interest  in  and  to  the  fore- 
going oil  and  gas  leases  and  lands  unto  said  The 
Ohio  Oil  Company,  its  successors  and  assigns  for- 
ever, for  the  purpose  of  developing  and  operating 
said  lands  for  oil  and  gas  purposes,  but  subject 
nevertheless  to  all  the  terms  and  conditions  as  set 
forth  therein. 

TROY-SWEETGRASS  OIL 
SYNDICATE, 


By  T.  P.  JONES, 

President. 

Attest: 

[Seal] 

KENNETH  G.  LUKE 

Secretary. 

Witness : 

A.  M.  SELLERY. 

[Endorsed]  :     Filed  Mar.  18,  1947,  Ninth  Judicial 
District  Court,  Montana.  [15] 
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In  the  District  Court  of  the  Ninth  Judicial  District 
of  the  State  of  Montana,  in  and  for  the  County 
of  Toole 

[Title  of  Cause.] 

PETITION  FOR  REMOVAL  TO  THE  DIS- 
TRICT COURT  OF  THE  UNITED  STATES 
FOR  THE  DISTRICT  OF  MONTANA 

Comes  Now  the  Ohio  Oil  Company,  a  corporation, 
named  as  the  sole  defendant  in  the  above-entitled 
cause,  and  files  this  its  petition  for  removal  of  this 
case  from  the  aforesaid  District  Court  in  which  it 
is  now  pending,  to  the  District  Court  of  the  United 
States,  in  and  for  the  District  of  Montana,  and  as 
grounds  for  said  petition,  this  defendant  says  as 
follows : 

1.  This  cause  was  filed  in  this  Court  on  March 
18,  1947,  and  is  now  pending  therein. 

2.  Said  cause  is  one  of  a  civil  nature,  of  which 
the  District  Courts  of  the  United  States  have  orig- 
inal jurisdiction,  being  a  suit  in  equity  for  an 
accounting. 

3.  The  matter  in  controversy  in  the  abov(^- 
entitled  cause  exceeds  the  sum  of  Three  Thousand 
($3,000.00)  Dollars,  exclusive  of  interest  and  costs. 

4.  The  above-entitled  action  involves  a  contro- 
versy which  is  wholly  l^etween  citizens  of  different 
States  in  that  plaintiff  Potlatch  Oil  and  Refining 
Company  is  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of 
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Montana,  and  was,  at  the  time  of  commencement 
of  said  suit,  and  ever  since  has  been  and  still  is  a 
citizen  of  the  State  of  Montana;  and  plaintiff 
Inland  Empire  Oil  and  Gas  Syndicate,  a  business 
trust,  has  no  legal  capacity  to  bring  suit  in  this 
Court  and  should  therefore  be  disregarded  for  re- 
moval purposes,  or  in  the  alternative,  the  trustees 
of  said  alleged  [16]  business  trust  as  named  in 
plaintiffs'  complaint,  namely,  Jean  P.  Gerlough, 
B.  H.  Hornby  and  Stanley  H.  Plodgman,  are  the 
only  persons  legally  capable  of  bringing  suit  on 
behalf  of  said  business  trust,  and  said  Jean  P.  Ger- 
lough and  Stanley  H.  Hodgman  were,  at  the  time 
of  the  commencement  of  this  cause,  and  ever  since 
have  been  and  still  are  residents  and  citizens  of  the 
State  of  Montana,  and  said  B.  H.  Hornby  was,  at 
the  time  of  the  commencement  of  this  cause,  and 
ever  since  has  been  and  still  is  a  resident  and  citizen 
of  the  State  of  Idaho;  and  your  petitioner.  The 
Ohio  Oil  Company,  sole  defendant  in  said  suit,  is 
a  corporation  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  State  of  Ohio,  and  was, 
at  the  time  of  commencement  of  said  suit,  and  ever 
since  has  been  and  still  is  a  citizen  of  the  State  of 
Ohio,  and  a  non-resident  of  the  State  of  Montana. 

5.  This  petition  for  removal  is  filed  prior  to  the 
time  your  petitioner  is  required  by  the  laws  of  the 
State  of  Montana  or  the  rules  of  this  Honorable 
Court  to  answer  or  plead  to  said  complaint  of  plain- 
tiffs in  this  cause. 

H.     Your  j)etitioner  files  herewith   a  bond   with 
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good  land  sufficient  surety,  conditioned  as  required 
by  law  that  it  will  enter  into  the  District  Court  of 
the  United  States  for  the  District  of  Montana 
within  thirty  (30)  days  from  the  filing  of  this  peti- 
tion, a  certified  copy  of  the  record  in  this  suit,  and 
that  it  will  pay  all  costs  which  may  be  awarded  ])y 
said  District  Court  of  the  United  States  if  said 
Court  shall  hold  this  cause  was  wrongfully  or  im- 
l^roperly  removed  thereto. 

7.  Prior  to  the  filing  of  this  petition  and  said 
bond,  written  notice  thereof  and  of  your  petitioner's 
intention  to  file  the  same  was  duly  given  by  your 
petitioner  to  plaintiffs  in  this  cause  as  required  by 
law,  a  true  copy  of  said  notice  with  proof  of  service 
being  hereto  attached. 

Wherefore  your  petitioner  prays  that  this  Honor- 
able Court  proceed  no  further  herein  except  to  ap- 
prove said  bond  herein  filed  and  make  an  order  of 
removal  to  the  District  Court  of  the  United  States 
for  the  District  of  Montana  as  required  by  law, 
and  [17]  to  cause  a  transcript  of  the  record  herein 
to  be  prepared  and  filed  in  said  District  Court  of 
the  United  States,  according  to  the  statutes  of  the 
United  States  in  such  case  made  and  provided. 

Dated  this  1st  day  of  April,  1947. 

/s/  W.  H.  EVERETT, 

/s/  LOUIS  P.  DONOVAN, 
Attorneys  for  Petitioner,  The  Ohio  Oil  Company,  an 
Ohio  Corporation. 
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State  of  Ohio, 


') 


County  of  Hancock — ss. 

G.  E.  McCullough,  being  first  duly  sworn  on  oath, 
deposes  and  says  that  he  is  Vice  President  of  The 
Ohio  Oil  Company,  an  Ohio  corporation,  petitioner 
in  the  above-entitled  cause,  and  as  such  is  duly 
authorized  to  make  this  affidavit;  that  he  has  read 
the  above  and  foregoing  petition  and  is  familiar 
with  the  matters  and  facts  therein  set  forth,  and 
that  said  matters  and  facts  therein  set  forth  are  true 
and  correct. 

/s/  G.  E.  McCULLOUGH. 

Subscribed  and  sworn  to  before  me,  a  Notary 
Public,  in  and  for  said  County  and  State  aforesaid, 
this  1st  day  of  April,  1947. 

[Seal]         /s/  LONNIE  E.  DAVIS, 

Notary  Public,  Hancock 
County,  Ohio. 

My  Commission  Expires  Jan.  11,  1949.  [18] 

The  State  of  Ohio, 
Hancock  County — ss. 

I,  Walter  D.  Feller,  Clerk  of  said  County  and  of 
the  Courts  thereof,  the  same  being  Courts  of  record, 
do  hereby  certify  that  Lonnie  E.  Davis,  whose  name 
is  subscribed  to  the  proof  or  acknowledgment  of  the 
annexed  instiTiment  in  writing,  was  at  the  time  of 
taking  such  proof  or  acknowledgment,  a  Notary 
Public  in  and  for  the  said  county,  duly  commis- 
sioned, sworn  and  authorized  to  take  the  same  and 


30  Potlatch  Oil  &  Refining  Co.,  et  al. 

to  take  the  proof  or  acknowledgment  of  deeds  and 
other  instruments  in  writing,  and  to  administer 
oaths  or  affirmations  in  said  county;  and  further, 
that  I  am  well  acquainted  with  his  handwriting,  and 
verily  believe  that  the  signature  to  the  said  proof 
or  acknowledgment  is  genuine;  and  further,  that 
the  annexed  instrument  is  executed  according  to  the 
laws  of  the  State  of  Ohio. 

In  Testimony  Whei'eof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  County,  at  Findlay, 
O.,  this  1st  day  of  April,  1947. 

[Seal]  WALTER  D.  FELLER, 

Clerk. 

E.  T. 

[Endorsed] :  Filed  April  5,  1947,  Ninth  Judicial 
District  Court,  Montana.  [19] 

In  the  District  Court  of  the  Ninth  Judicial  District 
of  the  State  of  Montana,  in  and  for  the  County 
of  Toole 

[Title  of  Cause.] 

DEMURRER 

Comes  Now  The  Ohio  Oil  Company,  a  corporation, 
named  as  defendant  in  the  above-entitled  and  num- 
bered action,  and  demurs  to  Plaintiffs'  Complaint 
upon  the  following  grounds  and  for  the  follow^ing 
reasons : 

1.  That  the  co-plaintiff,  Inland  Empire  Oil  and 
Gas  Syndicate,  a  business  trust,  has  not  the  legal 
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capacity  to  sue,  in  that  said  Inland  Empire  Oil  and 
Gas  Syndicate  is  an  unincorporated  association  com- 
monly designated  a  business  trust; 

2.  That  there  is  a  misjoinder  of  parties  plaintiff 
in  that  said  unincorporated  association  designated 
Inland  Empire  Oil  and  Gas  Syndicate  is  joined  as 
co-plaintiff  with  Potlatch  Oil  and  Refining  Com- 
pany, a  corporation. 

3.  That  causes  of  action  have  been  improperly 
united,  in  that  the  Complaint  contains  an  alleged 
cause  of  action  in  favor  of  Potlatch  Oil  and  Refining 
Company,  a  corporation,  together  with  a  separate 
and  distinct  cause  of  action  in  favor  of  the  alleged 
co-plaintiff,  Inland  Empire  Oil  and  Gas  Syndicate. 

4.  That  the  Complaint  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action  in  favor  of 
Potlatch  Oil  and  Refining  Company. 

5.  That  the  Complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  in  favor  of 
the  co-plaintiff,  Potlatch  Oil  [20]  and  Refining 
Company,  a  coi'poration. 

6.  That  the  Complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  in  favor  of 
the  co-plaintiff.  Inland  Empire  Oil  and  Gas  Syndi- 
cate, a  business  trust. 

7.  That  the  Complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  in  favor  of 
Potlatch  Oil  and  Refining  Company,  a  corporation. 
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and  Inland  Empire  Oil  and  Gas  Syndicate,  a  busi- 
ness trust,  or  either  of  them. 

/s/  W.  H.  EVERETT, 

/s/  LOUIS  P.  DONOVAN, 

Attorneys  for  Petitioners, 
Ohio  Oil  Co. 

Affidavit  of  Service  by  Mail  attached. 

[Endorsed] :  Filed  April  7,  1947,  Ninth  Judicial 
District  Court,  Montana.  [21] 

In  the  District  Court  of  the  Ninth  Judicial  District 
of  the  State  of  Montana,  in  and  for  the  County 
of  Toole 

[Title  of  Cause.] 

ORDER  GRANTING  REMOVAL 

This  cause,  coming  on  to  be  heard  upon  the  peti- 
tion of  defendant  The  Ohio  Oil  Company,  an 
Ohio  Corporation,  for  an  order  removing  this  cause 
to  the  District  Court  of  the  United  States  for  the 
District  of  Montana,  and  it  appearing  to  this  Court 
that  said  defendant  has  filed  its  petition  for  such 
removal  in  due  form  and  within  the  required  time 
to  be  filed  and  the  bond  duly  conditioned  as  pro- 
vided by  law,  and  it  being  shown  to  the  Court  that 
the  notice  required  by  law  of  the  filing  of  said 
bond  and  petition,  had,  prior  to  the  filing  thereof, 
been  served  upon  the  attorney  for  plaintiffs  herein, 
which  notice  the  Court  finds  sufficient. 
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And  it  appearing  to  the  Court  that  this  is  a  proper 
cause  for  removal  to  said  District  Court  of  the 
United  States,  this  Court  doth  now  hereby  accept 
and  approve  said  bond  and  said  petition  and  doth 
order  this  cause  to  be  removed  to  the  District  Court 
of  the  United  States  for  the  District  of  Montana, 
pursuant  to  the  statute  of  the  United  States  in  such 
case  made  and  provided,  and  doth  further  order 
that  all  other  proceedings  in  said  cause  in  this  Court 
be  stayed  and  that  the  Clerk  of  this  Court  prepare 
a  transcript  of  the  record  in  this  cause  [23]  for 
transmission  to  said  District  Court  of  the  United 
States  in  and  for  the  District  of  Montana. 

Dated  this  19th  day  of  April,  1947. 

R.  M.  HATTERSLEY, 

Judge  of  the  District  Court  of  the  Ninth  Judicial 
District  of  the  State  of  Montana,  in  and  for  the 
County  of  Toole. 

[Endorsed]:  Filed  April  19,  1947;  Ninth  Ju- 
dicial District  Court,  Montana. 

[Transcript  of  Removal]:  Filed  May  2,  1947; 
District  Court  of  the  United  States,  District  of  Mon- 
tana. [24] 
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[Title  of  District  Court  and  Cause.] 

CONSOLIDATED  MOTION  FOR  SEVERANCE 
OF  CLAIMS,  TO  DISMISS  FOR  LACK  OF 
CAPACITY  TO  SUE,  TO  DISMISS  ON 
CtROUND  of  statute  of  LIMITA- 
TIONS, FOR  MORE  DEFINITE  STATE- 
MENT, AND  TO  STRIKE  CERTAIN 
PORTIONS  OF  PLAINTIFFS'  COM- 
PLAINT 

Comes  Now  the  above-named  defendant  and  by 
this  consolidated  motion  moves  the  court — (1)  for  an 
order  severing  the  claims  asserted  against  it  herein 
by  plaintiffs;  (2)  for  an  order  dismissing  said  ac- 
tion as  to  Plaintiff,  Inland  Empire  Oil  and  Gas 
Syndicate,  for  lack  of  capacity  to  sue;  (3)  for  an 
order  dismissing  said  action  on  the  ground  of 
statutes  of  limitations;  (4)  for  an  order  requiring 
plaintiffs  to  make  their  complaint  more  definite  in 
various  particulars;  and  (5)  for  an  order  striking 
from  plaintiffs'  complaint  various  portions  thereof. 

First 

Motion  for  Severance  of  Claims 

Defendant  moves  the  court  for  an  order  severing 
the  claim  asserted  against  it  herein  by  Plaintiff, 
Inland  Empire  Oil  and  Gas  Syndicate,  from  the 
claim  asserted  herein  against  defendant  by  Plain- 
tiff, Potlatch  Oil  and  Gas  Company,  on  the  [26] 
grounds  that: 

(1)     Defendant  was  not  a  party  to  the  contracts 
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under  which  either  plaintiff  may  have  acquired  its 
respective  interest  from  their  common  predecessor 
in  interest  and  the  issues  as  between  defendant  and 
one  plaintiff  may  be  entirely  different  than  those 
between  defendant  and  the  other  plaintiff; 

(2)  Defendant  may  be  put  to  undue  expense 
and  embarrassment  if  it  is  required  to  proceed  with 
its  defense  as  to  both  plaintiffs  at  once  without  a 
severance  of  the  cases  and  issues; 

(3)  The  trial  of  the  action  will  be  embarrassed 
and  confused  by  a  joint  trial  of  the  claims  asserted 
against  this  defendant  by  both  plaintiffs,  in  that 
defendant  may  have  independent  defenses  as  to 
many  of  the  claims  of  one  plaintiff,  which  said  de- 
fenses may  be  the  same  or  may  be  entirely  different 
from  those  against  the  other  plaintiff,  and  to  permit 
plaintiffs  to  proceed  in  this  suit  without  separately 
stating  their  alleged  claims  w^ould  be  in  violation  of 
Eule  10  (b)  of  the  Federal  Rules  of  Civil  Procedure, 
in  that  a  separate  statement  of  the  claim  of  each 
plaintiff  is  necessary  to  facilitate  the  clear  presenta- 
tion of  their  respective  claims. 

Second 

Motion  to  Dismiss  for  Lack  of  Capacity  to  Sue 

Defendant  moves  the  court  for  an  order  dismiss- 
ing the  action  insofar  as  plaintiff  Inland  Empire 
Oil  and  Gas  Syndicate  is  concerned  on  the  following 
grounds : 

1.     Plaintiff  Inland  Empire  Oil  and  Gas  Syndi- 
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cate  alleges  itself  to  be  a  business  trust.  The  com- 
plaint [27]  fails  to  state  a  claim  against  the  defend- 
ant upon  which  relief  can  be  granted,  in  that  a 
business  trust  has  no  capacity  to  sue  as  such  under 
the  laws  of  the  State  of  Montana. 

Third 

Motion  to  Dismiss  on  Ground  of  Statutes 
of  Limitations 

Defendant  moves  the  court  to  dismiss  the  action 
because  the  complaint  fails  to  state  a  claim  against 
defendant  upon  which  relief  can  be  granted  in  that 
it  appears  on  the  face  of  the  complaint: 

1.  That  the  claim  arose  more  than  ten  years 
prior  to  the  filing  of  the  complaint  herein  and  that 
the  action  is  therefore  barred  by  the  applicable  pro- 
visions of  Subdivision  2  of  Section  9028  of  the  Re- 
vised Codes  of  Montana  of  1935; 

2.  That  the  claim  arose  more  than  eight  years 
prior  to  the  filing  of  the  complaint  herein  and  that 
the  action  is  therefore  barred  by  the  applicable  pro- 
visions of  Section  9029  of  the  Revised  Codes  of  Mon- 
tana of  1935; 

3.  That  the  claim  arose  more  than  five  years 
prior  to  the  filing  of  the  complaint  herein  and  that 
the  action  is  therefore  barred  by  the  applicable  pro- 
visions of  Subdivision  1  of  Section  9030  of  the 
Revised  Codes  of  Montana  of  1935 ; 

4.  That  the  claim  arose  more  than  three  years 
prior  to  the  filing  of  the  complaint  herein  and  that 


vs.  The  Ohio  Oil  Co.  37 

tlie  action  is  therefore  barred  by  the  applicable  pro- 
visions of  Subdivision  3  of  Section  9031  of  the  Re- 
vised Codes  of  Montana  of  1935 ;  [28] 

Fourth 

Motion  for  More  Definite  Statement 

Defendant  moves  the  court  for  an  order  requiring 
plaintiffs  to  make  a  more  definite  statement  of  the 
following  matters  which  are  averred  by  plaintiffs 
in  their  complaint,  but  which  are  not  averred  with 
sufficient  definiteness  or  particularity  to  enable  de- 
fendant properly  to  prepare  its  responsive  pleading 
or  to  prepare  for  trial.  The  defects  complained  of 
and  the  details  desired  are  as  follows: 

1.  In  connection  with  the  entire  complaint,  each 
plaintiff  should  be  required  to  separately  state  its 
alleged  claim  against  defendant  so  as  to  comply  with 
the  provisions  of  Eule  10  (b)  of  the  Federal  Rules 
of  Civil  Procedure  in  that  a  separation  w^ould  facili- 
tate the  clear  presentation  of  the  matters  set  forth; 

2.  In  connection  with  Paragraph  IV  of  the  com- 
plaint, that  plaintiffs  be  required  to  show  the  extent 
and  nature  of  the  trust,  together  with  the  names 
and  addresses  of  the  real  parties  in  interest; 

3.  In  connection  with  Paragraph  VII  of  the 
complaint,  that  plaintiffs  be  required  to  show  the 
date  of  commencement  and  completion  of  the  ex- 
ploratory well  therein  referred  to,  together  with 
the  location  by  lease  and  legal  description,  and  that 
plaintiffs  be  rcquir(xi  to  attach  to  the  complaint  a 
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copy  of  the  lease  under  which  the  well  was  drilled, 
and  that  plaintiffs  be  required  to  state  in  ban-els 
the  amount  of  oil  discovered  and  to  set  forth,  by- 
bill  of  particulars  or  otherwise,  the  wells  drilled, 
giving  dates,  depths,  amounts  of  production  in  bar- 
rels, and  giving  the  detail  in  connection  with  [29] 
the  development  and  operation  of  lands,  separating 
such  detail  as  to  leases ; 

4.  In  connection  with  Paragraph  VIII  of  the 
complaint,  that  plaintiffs  be  required  to  show  the 
manner  in  which  the  alleged  notice  was  given, 
whether  verbal  or  w^ritten,  the  date  of  such  notice 
and  to  whom  same  was  given,  and  that  j^laintiffs 
also  be  required  to  allege  at  what  times  and  in  what 
manner  Plaintiff  Inland  Empire  Oil  and  Gas  Syndi- 
cate's alleged  ownership  has  been  recognized  by 
defendant ; 

5.  In  connection  with  Paragraph  IX  of  the  com- 
plaint, that  plaintiffs  be  required  to  show  the  man- 
ner in  which  the  alleged  notice  was  given,  whether 
verbal  or  written,  the  date  of  such  notice,  and  to 
whom  same  was  given,  and  that  plaintiffs  also  be 
required  to  allege  at  what  times  and  in  what  manner 
Plaintiff  Potlatch  Oil  and  Refining  Company's  al- 
leged ownership  has  been  recognized  by  defendant, 
and  that  plaintiffs  be  required  to  show  by  legal 
description  what  lands  and  leases  are  referred  to 
in  said  paragraph,  showing  further  the  alleged  in- 
terests therein  of  plaintiffs  and  defendant  as  to  each 
such  lease; 
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6.  In  connection  with  Paragraph  X  of  the  com- 
plaint, that  plaintiffs  be  required  to  set  forth  the 
dates  of  drilling  of  the  alleged  exploratory  well  and, 
by  bill  of  particulars  or  otherwise,  to  set  forth  the 
dates  of  completion  together  with  location  of  wells 
by  legal  description  and  under  what  leases  same 
were  drilled,  and  further  show  the  amount  or 
amounts  of  production  in  barrels,  price  received 
and  the  detail  on  other  disposition  referred  to  in 
said  paragraph,  by  barrels,  wells  and  leases;  [30] 

7.  In  connection  with  Paragraph  XI  of  the  com- 
plaint, that  plaintiffs  be  required  to  set  up,  by  bill 
of  particulars  or  otherwise,  the  particular  items 
charged  to  plaintiffs  ijursuant  to  said  Operating 
Agreement  to  which  plaintiffs  object,  together  with 
dates  of  said  items  and  the  alleged  grounds  of  such 
objections,  so  that  defendant  may  be  informed  of 
the  exact  amount  of  plaintiffs'  claim  and  why  it  is 
alleged  that  said  claim  exists,  giving  also  the  dates 
of  prior  objections  made  to  defendant  by  plaintiffs, 
or  either  of  them,  with  reference  to  any  of  said 
items,  and  to  set  forth  with  particularity  the  man- 
ner and  dates  and  to  whom  the  claim  was  made 
which  plaintiffs  allege:  "Defendant  claimed  it  had 
expended  in  attempting  to  perform  the  terms  of 
said  'Operating  Agreement'  "; 

8.  In  connection  with  Paragraph  XII  of  the 
complaint,  that  plaintiffs  be  required  to  set  up,  by 
bill  of  particulars  or  otherwise,  the  amounts  credited 
to  plaintiffs  for  their  shares  of  the  oil  and  the  basis 
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of  such  amounts,  including  prices,  amount  of  oil  and 
dates,  also  the  prevailing  market  price  or  prices  for 
the  oil  at  the  wells  and  the  dates  of  such  prices,  and 
the  amount  or  amounts  in  barrels  of  oil  which  it  is 
alleged  defendant  purchased  and  appropriated  and 
the  dates  applicable  thereto ; 

9.  In  connection  with  Paragraph  XIII  of  the 
complaint,  that  plaintiffs  be  required  to  set  up,  by 
bill  of  particulars  or  otherwise,  the  charges  and 
credits  to  which  they  object,  giving  the  dates  and 
amounts  thereof  as  well  as  the  dates  which  they  [31] 
claim  that  the  attention  of  the  defendant  was  di- 
rected to  such  items,  and  to  state  with  particularity 
when,  where  and  in  what  manner  the  defendant  ex- 
pressly promised  to  rectify  any  such  claimed  errone- 
ous charges,  whether  written  or  verbal,  and  to  and 
by  whom  made  and  upon  what  authority ; 

10.  In  connection  with  Paragraph  XV  of  the 
complaint,  that  plaintiffs  be  required  to  attach 
copies  of  the  written  notices  which  they  allege  were 
given  to  defendant  by  plaintiffs  and  to  set  up  the 
charges  and  credits  which  plaintiffs  claim  were 
inequitable,  giving  also  the  dates  of  said  items  and 
the  alleged  grounds  of  such  objections  so  that  de- 
fendant may  be  informed  of  the  exact  amount  of 
plaintiffs'  claim  and  why  it  is  alleged  that  said 
claim  exists,  also  setting  forth  with  particularity  all 
accounts  which  have  been  furnished  to  plaintiffs  by 
defendant  and  accepted  by  plaintiffs  without  ex- 
ception ; 
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11.  In  connection  with  Paragraph  XVI  of  the 
complaint,  that  plaintiffs  be  required  to  set  up,  by 
bill  of  particulars  or  otherwise,  the  sums  of  money 
which  they  allege  to  be  due,  showing  the  amounts 
thereof  by  years. 

Fifth 

Motion  to  Strike 

Defendant  moves  the  court  to  strike  from  the 
plaintiffs'  complaint  the  following  allegations  for 
the  reasons  hereinafter  set  forth: 

1.  All  of  Paragraph  III  for  the  reason  that  the 
matters  stated  therein  are  redundant,  immaterial 
and  impertinent. 

2.  That  portion  of  Paragraph  V  commencing 
with  the  [32]  words  ''That  the  making"  in  the  21st 
line  on  page  2  of  said  complaint  and  continuing  to 
the  end  of  said  paragraph,  for  the  reason  that  said 
matter  is  redundant,  immaterial  and  impertinent. 

3.  All  of  Paragraph  XI  on  pages  6  and  7  for 
the  reason  that  the  statements  therein  contained 
are  redundant,  immaterial,  impertinent  or  scandal- 
ous matter,  the  same  constitute  a  conclusion  of  the 
pleader  and  do  not  constitute  any  pretended  state- 
ment of  fact  or  facts  which  is  a  part  of  any  pre- 
tended cause  of  action  in  favor  of  plaintiffs  and 
against  defendant,  said  allegations  are  in  conflict 
with  the  specific  terms  and  provisions  of  the  operat- 
ing agreement  attached  to  and  made  a  part  of  plain- 
tiffs' complaint,  and  constitute  sham  pleading. 
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4.  The  words  "improper,  illegal,  inequitable  and 
erroneous"  in  the  second  line  of  Paragraph  XIII 
(4th  line  on  page  8),  and  the  words  "erroneous, 
improper,  illegal  and  inequitable ' '  in  the  4th  and  5th 
lines  of  Paragraph  XIII  (6th  and  7th  lines  on  page 
8),  for  the  reason  that  said  statements  are  redmid- 
ant,  immaterial,  impertinent  or  scandalous  matter, 
and  constitute  mere  conclusions  of  the  pleader. 

5.  The  words  "aforesaid  erroneous,  improper, 
inequitable  and  illegal"  in  the  6th  line  of  Paragraph 
XIV  (17th  line  on  page  8),  and  that  portion  of 
said  paragraph  beginning  with  the  words  "with  the 
result  that  the"  in  the  18th  line  on  page  8  and  con- 
tinuing to  the  end  of  said  paragraph,  for  the  reason 
that  said  matters  are  redundant,  immaterial,  im- 
pertinent or  scandalous  matter,  and  constitute  mere 
conclusions  of  the  pleader. 

6.  The  words  "illegal,  and  inequitable"  in  the 
1st  and  2nd  lines  of  Paragraph  XV  (23rd  and  24th 
lines  on  page  8),  and  that  portion  of  said  paragraph 
beginning  with  the  words  [33]  "and  has"  in  the  31st 
line  on  page  8  and  continuing  to  the  end  of  said 
paragraph,  for  the  reason  that  said  statements  are 
a  mere  conclusion  of  the  pleader,  and  are  redundant, 
immaterial  and  impertinent. 

7.  All  of  Paragraph  XVI  on  page  9  for  the 
reason  that  said  statements  are  mere  conclusions 
of  the  pleader,  and  are  redundant,  immaterial  and 
impertinent. 


vs.  The  Ohio  Oil  Go.  43 

Dated  this  2nd  day  of  May,  1947. 

/s/  LOUIS  P.  DONOVAN, 

Attorney    for    The    Ohio    Oil 
Company,  Shelby,  Montana. 

/s/  W.  H.  EVERETT, 

Attorney  for  The  Ohio  Oil 
Company. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed] :    Filed  May  5,  1947.  [34] 


[Title  of  District  Court  and  Cause.] 

MOTION  FOR  ORDER  OF 
SUBSTITUTION  OF  PARTY 

Come  Now  Jean  P.  Gerlough  and  Stanley  Hodg- 
man,  as  trustees  of  that  certain  trust  estate  known 
and  identified  as  Inland  Empire  Oil  and  Gas  Syndi- 
cate, and  Inland  Empire  Oil  &  Gas  Syndicate,  inter- 
changeably, and  as  such  trustees,  two  of  the  parties 
plaintiffs  in  the  above-entitled  action,  by  and 
through  the  undersigned,  the  attorney  of  record  for 
said  parties,  and  respectfully  move  the  court  for  an 
order  substituting  Roy  E.  Larson  of  Shelby,  Mon- 
tana, as  one  of  the  present  trustees  of  the  aforesaid 
trust  estate,  as  a  party  plaintiff  in  the  above-entitled 
action  in  the  place  and  stead  of  B.  H.  Hornby,  who 
is  named  in  the  complaint  filed  in  said  action  as 
one  of  the  trustees  of  aforesaid  trust  estate  for  the 
reason  that  subsequent  to  the  commencement  of  the 
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above-entitled  action  the  said  B.  H.  Hornby,  named 
as  a  trustee  of  aforesaid  trust  estate  in  the  com- 
plaint filed  in  said  action,  died,  and  the  above-named 
Roy  E.  Larson  of  Shelby,  Montana,  was  duly  ap- 
pointed as  a  trustee  of  aforesaid  trust  estate  in  the 
place  and  stead  of  said  B.  H.  Hornby,  deceased. 

The  within  motion  is  based  ui^on  all  the  files,  rec- 
ords and  proceedings  in  the  above-entitled  action  and 
upon  the  annexed  affidavit  of  Jean  P.  Gerlough 
and  the  annexed  wiitten  consent  of  aforesaid  Roy 
E.  Larson,  trustee,  to  his  substitution  as  a  party 
plaintiff  in  said  action  in  the  place  and  stead  of  B. 
H.  Hornby,  deceased. 

Dated  this  8th  day  of  August,  1947. 

E.  J.  McCABE, 
Attorney  for  Jean  P.  Gerlough  and  Stanley  Hodg- 
man,  as  Trustees  of  Inland  Empire  Oil  and  Gas 
Syndicate,  a  Business  Trust. 

[Endorsed] :    Filed  August  8,  1947.  [37] 


[Title  of  District  Court  and  Cause.] 

AFFIDAVIT 

State  of  Montana, 
County  of  Toole — ss. 

Jean  P.  Gerlough  being  first  duly  sworn  upon  oath 
deposes  and  says: 

That  he  is  a  resident  of  the  city  of  Shelby,  Toole 
County,  Montana; 
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That  at  the  time  of  the  commencement  of  the 
above-entitled  action  in  the  district  coui't  of  the 
ninth  judicial  district  of  the  State  of  Montana,  in 
and  for  the  County  of  Toole,  affiant  and  Stanley  H. 
Hodgman,  a  resident  of  Missoula,  Missoula  County, 
Montana,  and  B.  H.  Hornby,  a  resident  of  the  State 
of  Idaho,  were  the  duly  appointed,  qualified,  and 
acting  trustees  of  a  certain  trust  estate,  commonly 
known  as  a  business  trust,  and  which  trust  em- 
braced undivided  mineral  interests  in  land  situate 
in  Toole  County,  Montana,  and  in  a  written  agree- 
ment pertaining  to  said  mineral  interests  in  said 
lands  as  set  forth  and  described  in  the  complaint  of 
the  Plaintiffs  filed  in  the  above-entitled  action,  refer- 
ence to  which  complaint  is  hereby  made  for  full 
particulars  thereof ; 

That  affiant  and  said  Stanley  H.  Hodgman  and 
B.  H.  Hornby,  as  trustees  of  aforesaid  trust  estate 
conducted  the  business  and  affairs  thereof  in  their 
collective  capacities  as  such  trustees  under  the  [38] 
names  Inland  Empire  Oil  &  Gas  Syndicate  and 
Inland  Empire  Oil  and  Gas  Syndicate,  interchange- 
ably, and  that  said  names  Inland  Empire  Oil  &  Gas 
Syndicate  and  Inland  Empire  Oil  and  Gas  Syndicate 
refer  and  pertain  to  the  one  and  same  aforesaid  trust 
estate. 

That  in  their  capacities  as  said  trustees  they 
joined  with  the  Potlatch  Oil  and  Refining  Com- 
pany, a  corporation,  as  parties  Plaintiffs  in  com- 
mencing the  above  action  and  in  the  caption  of  the 
complaint  filed  in  said  action  they  used  the  name 
Inland  Empire  Oil  and  Gas  Syndicate  as  represent- 
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ing  and  designating  their  collective  capacities  as 
trustees  of  aforesaid  trust  estate  as  Plaintiffs  with 
said  Potlatch  Oil  and  Refining  Company. 

That  subsequent  to  the  commencement  of  the 
above-entitled  action  and  its  removal  upon  petition 
of  the  above-named  defendant  to  the  District  Court 
of  the  United  States  in  and  for  the  District  of  Mon- 
tana, to  wit,  on  the  9th  day  of  April,  1947,  the 
aforesaid  B.  H,  Hornby  died  and  that  thereafter,  on 
the  15th  day  of  May,  1947,  Eoy  E.  Larson  of  Shelby, 
Montana,  was  appointed  trustee  of  aforesaid  trust 
estate  to  fill  the  vacancy  in  the  office  of  trustee  re- 
sulting by  reason  of  the  death  of  the  aforesaid  B. 
H.  Hornby  and  that  thereafter  on  the  31st  day  of 
May,  1947,  Roy  E.  Larson  accepted  appointment  as 
a  trustee  of  aforesaid  trust  estate  and  that  at  all 
times  since  said  31st  day  of  May,  1947,  affiant  and 
said  Stanley  H.  Hodgman  and  said  Roy  E.  Larson 
have  been  and  now  are  the  duly  appointed,  qualified 
and  acting  trustees  of  aforesaid  trust  estate; 

That  the  said  Roy  E.  Larson  has  not  been  hereto- 
fore substituted  as  a  party  Plaintiff  in  said  action; 

That  affiant  makes  this  affidavit  for  and  on  behalf 
of  the  motion  of  affiant  and  said  Stanley  H.  Hodg- 
man, as  parties  in  the  above-entitled  action,  for  the 
substitution  of  said  Roy  E.  Larson  as  a  party  plain- 
tiff* in  the  above-entitled  action  in  the  place  and 
stead  of  aforesaid  B.  H.  Hornby,  Deceased,  and  in 
support  of  the  [39]  motion  of  said  affiant  and  Stan- 
ley H.  Hodgman,  for  an  order  of  the  above-entitled 
court  substituting  the  said  Roy  E.  Larson  as  a  partj^ 
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Plaintiff  in  the  above  action  in  the  place  and  stead 
of  B.  H.  Hornby,  deceased. 

JEAN  P.  GERLOUGH. 

Subscribed  and  sworn  to  before  me  this  10th  day 
of  July,  1947. 

[Seal]  DAVID  C.  THOMPSON, 

Notary  Public  for  the  State  of  Montana,  Residing 
at  Belton,  Montana. 

My  Commission  Expires  April  30,  1949. 
[Endorsed]  :    Filed  August  8, 1947.  [40] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OP  MOTION  AND  SUBMISSION 
THEREOF  ON  BRIEF 

To  the  Defendant  above  named  and  to  Messrs.  Louis 
P.  Donovan  and  W.  H.  Everett,  its  attorneys: 

Please  take  notice  that  Jean  P.  Gerlough  and 
Stanley  Hodgman  as  trustees  of  Inland  Empire  Oil 
and  Gas  Syndicate,  a  business  trust,  and  named  as 
such  in  the  complaint  filed  in  the  above-entitled 
action  will,  by  written  motion  to  be  filed  in  the 
above-entitled  court  and  cause  on  the  8th  day  of 
Aug-ust,  1947,  move  the  above-entitled  court  for  an 
order  substituting  as  a  party  plaintiff  in  said  ac- 
tion, Roy  E.  Larson,  as  a  trustee  of  said  business 
trust,  in  the  place  and  stead  of  B.  H.  Hornby  as 
a  trustee  of  said  business  trust,  because  of  the  death 
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of  said  B.  H.  Hornby,  and  will  submit  said  motion 
to  the  court  upon  written  briefs  pursuant  to  rule 
40  (2)  of  the  special  rules  of  the  above-entitled 
court. 

True  and  correct  copies  of  aforesaid  motion  and 
brief  are  herewith  delivered  to  and  served  upon  you. 

Dated  August  8,  1947. 

E.  J.  McCABE, 

Attorney  for  Plaintiffs. 

[Endorsed] :    Filed  August  8,  1947.  [41] 


[Title  of  District  Court  and  Cause.] 

AFFIDAVIT   OF   SERVICE 

State  of  Montana, 
County  of  Cascade — ss. 

E.  J.  McCabe,  being  first  duly  sworn,  deposes  and 
says: 

That  he  resides  and  maintains  his  office  at  Great 
Falls,  Montana,  and  is  the  attorney  of  record  for 
Jean  P.  Gerlough  and  Stanley  Hodgman,  two  of  the 
trustees  of  that  certain  trust  estate,  known  and 
identified  under  the  name  of  Inland  Empire  Oil  and 
Gas  Syndicate,  and  two  of  the  parties  plaintiffs  in 
the  above-entitled  action ; 

That  Louis  P.  Donovan  is  one  of  the  attorneys 
of  record  for  The  Ohio  Oil  Company,  defendant  in 
aforesaid  action,  and  resides  and  maintains  his  office 
at  Shelby,  Montana; 
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That  on  the  8th  day  of  August,  1947,  affiant  en- 
closed true  and  correct  coi)ies  of  the  annexed  mo- 
tion, notice  of  motion,  affidavit  of  Jean  P.  Gerlough, 
and  written  consent  of  Roy  E.  Larson,  and  copy  of 
the  brief  mentioned  in  aforesaid  notice  of  motion, 
in  a  securely  sealed  envelope  addressed  to  aforesaid 
Louis  P.  Donovan  at  Shelby,  Montana,  and  de- 
posited same  in  the  United  States  Post  Office  at 
Great  Falls,  Montana,  with  postage  thereon  fully 
prepaid  for  transmission  and  delivery  to  the  said 
Louis  P.  Donovan  in  regular  course  of  United 
States  Mail. 

E.  J.  McCABE. 

Subscribed  and  sworn  to  before  me  this  8th  day 
of  August,  1947. 

[Seal]  FLOYD  E.  SMITH, 

Notary  Public  for  the  State  of  Montana,  Residing 
at  Great  Falls,  Montana. 

My  Commission  Expires  6-14-48. 
[Endorsed] :    Filed  August  8,  1947.  [42] 


[Title  of  District  Court  and  Cause.] 

CONSENT  TO  SUBSTITUTION  OF  PARTY 

I,  the  undersigned,  Roy  E.  Larson,  of  Shelby, 
Montana,  and  one  of  the  trustees  of  Inland  Empire 
Oil  and  Gas  Syndicate,  a  trust  estate,  hereby  ex- 
pressly consent  to  my  appointment  as  a  party  plain- 
tiif  in  the  above-entitled  action  in  the  place  and 
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stead  of  B.  H.  Hornby,  trustee,  deceased,  and  upon 
such  substitution,  I  hereby  promise  and  represent 
that  I  will  act  in  the  capacity  as  one  of  the  plaintiffs 
in  said  action. 

Dated  this  9th  day  of  July,  1947. 

ROY  E.  LARSON. 

State  of  Montana, 
County  of  Toole — ss. 

On  this  9th  day  of  July,  1947,  before  me,  the 
undersigned,  a  Notary  Public  for  the  State  of  Mon- 
tana, personally  appeared  Roy  E.  Larson,  known  to 
me  to  be  the  person  whose  name  is  subscribed  to  the 
foregoing  written  instrument  and  acknowledged  to 
me  that  he  personally  executed  the  same. 

In  Witness  Whereof,  I  hereunto  set  my  hand  and 
affix  my  official  seal  on  the  day  and  year  in  this 
certificate  first  above  written. 

[Seal]  P.  R.  MacHALE, 

Notary  Public  for  the  State  of  Montana,  Residing 
at  Shelby,  Montana. 

My  Commission  Expires  June  24th,  1948. 
[Endorsed] :    Filed  August  8,  1947.  [44] 
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[Title  of  District  Court  and  Cause.] 

ORDER 

The  court  has  considered  the  motion  of  plaintiffs 
for  substitution  of  Roy  E.  Larson,  the  newly  ap- 
pointed trustee  of  the  Inland  Oil  and  Gas  Syndicate, 
as  a  party  plaintiff  herein,  and  the  later  motion 
that  the  caption  of  the  complaint  be  amended  by 
naming  the  three  trustees  of  said  syndicate  as  party 
plaintiffs  herein  under  Rules  6  and  15  of  the  Fed- 
eral Rules  of  Civil  Procedure.  Rule  15  provides 
that  leave  to  amend  shall  be  freely  given  when 
justice  so  requires,  and  this  seems  to  be  an  instance 
for  a  proper  application  of  the  rule,  and  good  cause 
appearing  therefor,  the  motion  of  the  plaintiffs  to 
amend  the  caption  of  the  complaint  by  the  substitu- 
tion of  the  names  of  the  three  trustees  of  the  Inland 
Empire  Oil  and  Gas  Syndicate,  a  Business  Trust, 
for,  and  in  the  place  of  the  Inland  Empire  Oil  and 
Gas  Syndicate,  a  Business  Trust,  is  hereby  granted. 
Notice  thereof  to  be  served  upon  the  defendant 
herein.  From  receipt  of  notice  hereof  counsel  may 
have  twenty  days  on  a  side  to  sei^e  and  file  briefs 
in  respect  to  the  motion  now  pending  in  said  cause. 

CHARLES  N.  PRAY, 
Judge. 

[Endorsed] :    Filed  October  8,  1947.  [46] 
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[Title  of  District  Court  and  Cause.] 

ORDER 

The  court  has  had  under  consideration  the  con- 
solidated motion  by  defendant,  (1)  for  severance  of 
claims  contained  in  the  complaint  in  above  cause, 
(2)  to  dismiss  for  lack  of  capacity  to  sue,  (3)  to 
dismiss  on  ground  of  statute  of  limitations,  (4)  for 
a  more  definite  statement,  (5)  and  to  strike  certain 
parts  of  the  complaint. 

The  motion  was  submitted  on  briefs,  no  reply 
brief  having  been  filed.  The  court  has  considered 
the  motion  and  complaint,  the  arguments  and  some 
of  the  statutes,  authorities  and  rules  cited  by  counsel 
for  the  respective  parties,  and  being  duly  advised, 
is  now  of  the  opinion  that  the  motion  should  be 
denied  with  the  right  reserved  of  renewal  of  said 
motion,  or  any  appropriate  subdivision  thereof,  at 
the  trial  of  said  cause,  and  such  is  the  order  herein, 
with  twenty  days  to  answer  upon  receipt  of  notice 
hereof.  If  in  the  meantime  further  proceedings  are 
deemed  desirable  under  other  applicable  rules  of 
the  Federal  Rules  of  Civil  Procedure,  further  ex- 
tension of  time  to  answer  may  be  given  upon  the 
usual  application  and  showing  therefor.  Bowles  v. 
Brookside,  etc.,  4  F.R.D.  294;  Slusher,  et  al.,  v. 
Jones,  et  al.,  3  F.R.D.  168. 

CHARLES  N.  PRAY, 
Judge. 

[Endorsed]:     Filed  and   entered  April  7,    [48] 
1948. 
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[Title  of  District  Court  and  Cause.] 

ANSWER 

Comes  Now  the  defendant,  The  Ohio  Oil  Com- 
pany, a  corporation,  and  reserving  the  right  to  re- 
new its  Consolidated  Motion  (or  any  subdivision 
thereof)  heretofore  filed  herein,  as  provided  in  the 
Order  of  the  Court  of  April  7,  1948,  denying  said 
Motion,  makes  this,  its  Answer,  to  Plaintiffs'  Com- 
plaint herein,  as  follows: 

First  Defense 

The  Complaint  fails  to  state  a  claim  against  de- 
fendant upon  which  relief  can  be  granted. 

Second  Defense 

I. 

Defendant  Admits  the  allegations  contained  in 
paragraphs  I,  II  and  III  and  IV  of  Plaintiffs' 
Complaint. 

II. 

Answering  paragraph  V  of  Plaintiffs'  Complaint, 
Defendant  Admits  that  on  or  about  the  15th  day  of 
June,  A.D.  1922,  said  Troy  Sweet  Grass  Oil  [50] 
Syndicate  and  the  defendant,  The  Ohio  Oil  Com- 
pany, made  and  entered  into  a  certain  writing  de- 
nominated "Operating  Agreement"  and  a  certain 
writing  denominated  "Assignment,"  and  that  a  true 
and  correct  copy  of  said  Operating  Agreement  is 
attached  to  the  Complaint  and  marked  Exhibit  "A," 
and  a  true  copy  of  said  Assignment  is  attached  to 
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the  Complaint  and  marked  Exhibit ' '  B  "  thereof,  and 
defendant  Denies  generally  each  and  every  other 
allegation  in  said  paragraph  contained. 

III. 

Defendant  Admits  the  allegations  of  paragraphs 
VI  and  YII  of  said  Complaint. 

IV. 

Answering  paragraph  VIII  of  the  Complaint, 
defendant  Admits  the  allegations  thereof,  but  Al- 
leges that  the  Assignment  therein  referred  to  is  not 
dated,  but  is  acknowledged  as  of  January  1,  1923, 
and  that  Inland  Empire  Oil  and  Gas  Syndicate  pur- 
chased its  interest  *'as  subject  to  the  interest  of 
The  Ohio  Oil  Company,"  and  that  said  Assignment 
specifically  refers  to  the  Operating  Agreement  at- 
tached to  Plaintiffs'  Complaint. 

V. 

Answering  paragraph  IX  of  the  Complaint,  de- 
fendant Admits  the  allegations  thereof,  but  Alleges 
that  in  the  assignment  therein  referred  to  dated 
August  18,  1923,  Potlatch  Oil  and  Refining  Com- 
pany ''agrees  to  keep  and  perform  the  terms  and 
conditions  of  all  contracts  and  agreements  of  every 
kind  and  description  by  this  instrument  or  otherwise 
this  day  transferred  to"  Potlatch  Oil  and  Refining 
Company. 

VI. 

Defendant  Admits  the  allegations  of  paragraph 
X  of  Plaintiffs'  Complaint. 
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VII. 

Answering  paragraph  XI,  defendant  Admits  that 
all  proceeds  from  the  sale  and  marketing  and  dis- 
position of  oil  and  gas  produced  from  said  lands 
during  defendant's  possession  of  the  lands  were 
received  in  the  first  instance  by  defendant,  The  Ohio 
Oil  Company,  but  defendant  Denies  generally  each 
and  every  other  allegation  in  paragraph  XI  con- 
tained. [51] 

VIII. 

Defendant  Denies  generally  the  allegations  con- 
tained in  paragraph  XII  of  the  Complaint. 

IX. 

Answering  the  allegations  of  paragraph  XIII 
of  the  Complaint,  the  defendant  Denies  generally 
the  allegations  thereof,  but  in  this  comiection,  the 
defendant  Admits  that  shortly  prior  to  August  1st, 
1925,  the  plaintiffs  herein  made  certain  protests  and 
objections  to  certain  of  the  charges  contained  in 
monthly  statements  rendered  by  defendant  herein 
to  plaintiffs  showing  its  expenses  and  other  results 
of  its  operation  under  the  terms  of  said  Operating 
Agreement  and  for  the  purpose  of  adjusting  and 
settling  said  protests  and  reaching  an  agreement 
thereon,  a  conference  was  had  between  representa- 
tives of  plaintiffs  herein  and  representatives  of  the 
defendant  herein  at  Shelby,  Montana,  on  or  about 
August  7,  1925,  and  as  a  result  of  said  conference, 
it  was  agreed  between  plaintiffs  herein  and  the  de- 
fendant herein  that  Messrs.  Freeman,  Thelen  and 
Frary,  attorneys  at  law  at  Great  Falls,  Montana,  and 
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attorneys  for  plaintiffs  herein,  would  reduce  to  writ- 
ing and  send  to  defendant  herein  a  statement  of  the 
items  constituting  the  difference  of  opinion  between 
plaintiffs  and  the  defendant  in  the  interpretation 
of  said  Operating  Agreement  and  plaintiffs'  objec- 
tions to  accounts  theretofore  rendered  by  the  defend- 
ant in  connection  with  its  operations  under  the  said 
Operating  Agreement,  and  pursuant  thereto  the 
said  Messrs.  Freeman,  Thelen  and  Frary,  attorneys 
and  agents  for  the  plaintiffs  herein,  did  reduce  to 
writing  and  send  to  the  defendant,  on  or  about  the 
8th  day  of  August,  1925,  a  written  statement  of  the 
items  in  dispute,  and  thereafter  on  September  12, 
1925,  the  defendant,  through  its  Cashier,  F.  B. 
Firmin,  replied  to  said  Messrs.  Freeman,  Thelen 
&  Frary  showing  the  propriety  of  all  charges  and 
credits  previously  made  by  The  Ohio  Oil  Company 
in  the  operation  of  said  leases  described  in  said 
Operating  Agreement.  A  full,  true  and  correct  copy 
of  said  written  statement  from  Messrs.  Freeman, 
Thelen  &  Frary  addressed  to  defendant  under  date 
August  8,  1925,  is  hereto  attached  and  marked 
Exhibit  ''A"  hereof,  and  a  full,  true  and  correct 
copy  of  defendant's  reply  thereto  under  date  Sep- 
tember 12,  1925,  is  hereto  attached  and  marked 
Exhibit  ''B"  hereof,  [52]  and  defendant  Alleges 
that  after  the  explanation  of  charges  contained  in 
the  letter  of  defendant's  Cashier,  a  copy  of  which 
is  hereto  attached  and  marked  Exhibit  "B"  hereof, 
the  plaintiffs  herein  made  no  further  objection  or 
protest  to  defendant's  monthly  accounts  or  any  of 
them  for  more  than  twenty  years  thereafter  and 
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until  the  8th  day  of  July,  1946,  and  that  during  said 
entire  period  of  time  between  the  7th  day  of  August, 
1925,  and  the  8th  day  of  July,  1946,  written  state- 
ments were  rendered  monthly  by  defendant  herein 
to  the  plaintiffs  herein  showing  the  actual  cost  and 
expense  of  defendant  in  developing  and  operating 
said  lands  and  leases,  and  for  those  months  wherein 
said  statements  showed  a  credit  balance  proper 
remittances  were  made  to  the  plaintiffs  herein  of 
plaintiifs'  share  of  the  proceeds  of  oil  and  gas  sold 
from  said  oil  and  gas  leases  operated  by  defendant 
under  said  Operating  Agreement  over  and  above 
the  amount  necessaiy  to  reimburse  the  defendant 
for  expenditures  made  by  it  for  the  account  and 
interest  of  the  plaintiffs  herein  and  said  statements 
were  received  by  the  plaintiffs  herein  and  said  re- 
mittances were  accepted  by  the  plaintiffs  herein 
without  any  objection  to  the  correctness  of  the  state- 
ments or  remittances,  and  said  statements  and  re- 
mittances were  retained  by  the  plaintiff's  herein 
without  any  objection  thereto  until  on  or  about  the 
8th  day  of  July,  1946,  and  said  remittances  are  still 
retained  by  plaintiffs  and  each  of  them,  and  by 
reason  thereof,  an  account  stated  has  been  made  and 
entered  into  between  plaintiffs  herein  and  the  de- 
fendant herein  and  same  has  been  settled  by  said 
monthly  payments  and  remittances  which  accom- 
panied said  statements. 

X. 

Defendant   Denies   generally   the   allegations    of 
plaintiffs'  Complaint  contained  in  paragraph  XIV. 
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XI. 
Defendant   Denies   generally   the   allegations   in 
Plaintiffs'  Complaint  contained  in  paragraph  XV 
thereof,  save  and  except  as  heretofore  expressly  ad- 
mitted. 

XII. 
Defendant  Denies  generally  the  allegations  con- 
tained in  paragraphs  [53]  XVI  and  XVII  of  Plain- 
tiffs' Complaint. 

XIII. 
Defendant  Denies  generally  each  and  every  alle- 
gation of  plaintiffs '  Complaint  herein  not  heretofore 
expressly  admitted  or  denied. 

First  Affirmative  Defense 

Defendant  Alleges  that  the  plaintiffs  herein  had 
notice  of  all  the  facts  and  also  the  accounts  of  the 
defendant  set  forth  in  the  Complaint  and  neverthe- 
less refrained  from  commencing  this  action  until 
the  18th  day  of  March,  1947,  and  has  thereby  been 
guilty  of  such  laches  as  should  in  equity  bar  the 
plaintiffs  from  maintaining  this  action;  and  in  this 
connection,  defendant  Alleges  that  its  representa- 
tives, F.  E.  Hurley  and  A.  M.  Sellery,  who  ne- 
gotiated said  Operating  Agreement  and  Assignment 
of  Leases,  copies  of  which  are  attached  to  Plain- 
tiffs' Complaint  herein  and  marked  Exhibits  "A" 
and  "B"  thereof,  respectively,  died  prior  to  the 
commencement  of  this  action,  the  said  F.  E.  Hurley, 
defendant's  Vice  President,  having  died  at  Findlay, 
Ohio,  on  or  about  the  27th  day  of  July,  1928,  and  the 
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said  A.  M.  Sellery  having  died  at  El  Paso,  Texas, 
on  or  about  the  14th  day  of  February,  1927. 

Second  Affirmative  Defense 

Defendant  Alleges  that  the  right  of  action,  if  any, 
set  forth  in  Plaintiffs'  Complaint  herein  did  not 
accrue  within  five  years  next  before  the  commence- 
ment of  this  action. 

Third  Affirmative  Defense 

Defendant  Alleges  that  the  right  of  action  set 
forth  in  Plaintiffs '  Complaint  herein,  if  any,  did  not 
accrue  within  eight  years  next  before  the  commence- 
ment of  this  action.  [54] 

Fourth  Affirmative  Defense 

I. 

Defendant  Alleges  that  on  or  about  July  5,  1922, 
the  defendant.  The  Ohio  Oil  Company,  pursuant  to 
the  terms  of  said  Operating  Agreement,  copy  of 
which  is  attached  to  Plaintiffs'  Complaint  herein, 
commenced  the  drilling  of  a  well  upon  the 
SWy4NWi4  of  Section  1,  Township  35  North, 
Range  2  West  (the  Israel  Sindon  Oil  and  Gas 
Lease),  known  as  the  I.  Sindon  No.  1  well,  and 
completed  the  same  to  the  formation  known  as  the 
Sunburst  sand,  on  or  about  the  18th  day  of  Septem- 
ber, 1922,  in  a  diligent  and  workmanlike  manner  to 
such  depth  as  was  deemed  an  adequate  test  of  the 
oil  and  gas  content  of  the  first  commercial  oil  sand, 
in  compliance  with  the  terms  and  conditions  of  said 
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lease,  and  defendant  obtained  therein  a  commercial 
gas  well;  and  that  thereafter,  on  or  about  the  15th 
day  of  October,  1922,  the  defendant,  The  Ohio  Oil 
Company,  commenced  the  drilling  of  a  well  upon 
the  Irving  H.  Baker  Oil  and  Gas  Lease,  known  as 
Irving  Baker  No.  1  well,  located  on  the  SW1/4SE1/4 
of  Section  4,  Township  35  North,  Range  2  West, 
and  defendant  completed  same  to  the  formation 
known  as  the  Ellis  sand  as  a  commercial  oil  well  on 
or  about  the  27th  day  of  January,  1923,  and  that 
at  all  times  since  the  completion  of  said  Irving 
Baker  No.  1  well,  the  said  Irving  H.  Baker  lease 
has  been  developed  and  produced  by  The  Ohio  Oil 
Company  and  has  produced  oil  in  commercial  quan- 
tities. 

II. 

That  the  plaintiifs  herein,  ever  since  the  comple- 
tion of  said  I.  Sindon  No.  1  well  above  mentioned, 
and  ever  since  the  completion  of  the  above-men- 
tioned Irving  Baker  No.  1  well  above  mentioned, 
have  claimed  to  be  and  are  and  now  claim  to  be 
the  owners  of  interests  therein  under  and  pursuant 
to  the  terms  of  said  leases  and  said  Operating  Agree- 
ment and  Assignment  of  interests  thereunder,  copies 
of  which  are  attached  to  Plaintiffs'  Complaint 
herein. 

III. 

That  pursuant  to  the  terms  of  said  Operating 
Agreement,  the  defendant  herein,  ever  since  the 
completion  of  the  I.  Sindon  No.  1  well  above  men- 
tioned [55]  and  the  Irving  Baker  No.  1  well,  above 
mentioned,  has  rendered  to   the   plaintiffs  herein 
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montlily  statements  showing  the  actual  cost  and 
expenses  of  developing  and  operating  said  lands  and 
leases,  and  defendant  has  remitted  to  plaintiffs  for 
those  months  wherein  said  statements  showed  a 
credit  balance,  all  proceeds  of  oil  and  gas  sold  from 
the  interest  of  the  plaintiffs  over  and  above  the 
amount  necessary  to  reimburse  the  defendant  for 
expenditures  made  by  it  for  the  account  and  interest 
of  the  plaintitfs  herein,  and  the  plaintiffs  herein  at 
all  of  said  times,  through  their  duly  authorized 
agents  and  representatives,  had  access  to  the  build- 
ings, lands  and  property  mentioned  in  said  Operat- 
ing Agreement  for  the  purpose  of  examining  the 
operations  thereunder  and  the  production  there- 
from, and  at  all  reasonable  times  during  business 
hours,  plaintiffs  had  the  right  to  examine  the  books 
and  records  of  the  defendant  insofar  as  they  per- 
tained to  the  operations  conducted  under  said  Op- 
erating Agreement,  and  during  all  of  said  time 
plaintiffs  were  duly  acquainted  with  the  actual  costs 
and  expenses  of  developing  and  operating  said 
lands. 

IV. 
That  during  all  of  the  time  subsequent  to  the 
completion  of  the  first  commercial  oil  or  gas  well 
upon  the  premises  described  in  said  Operating- 
Agreement,  up  to  the  31st  day  of  January,  1943, 
The  Ohio  Oil  Company  made  full,  true  and  correct 
monthly  statements  in  writing  to  the  plaintiffs 
herein  which  disclosed  upon  their  face  the  total 
amount  of  monthly  oil  production  from  the  lands 
described   in   said   Operating   Agreement   and   the 
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price  at  which  the  same  was  sold  or  accounted  for, 
and  the  actual  cost  and  expense  of  developing  and 
operating  said  lands  and  leases,  and  for  those 
months  wherein  said  statements  showed  a  credit 
balance,  proper  remittances  for  such  payments  were 
made  by  defendant  to  i^laintiffs  covering  all  pro- 
ceeds of  the  oil  and  gas  sold  from  the  interest  of 
plaintiffs  herein  over  and  above  the  amount  neces- 
sary to  reimburse  the  defendant  for  expenditures 
made  by  it  for  the  account  and  interest  of  the  plain- 
tiffs herein.  Said  payments  were  made  by  check  of 
The  Ohio  Oil  Company  drawn  to  the  order  of  plain- 
tiffs herein  respectively  under  the  terms  of  said 
Operating  Agreement  and  were  duly  and  regularly 
transmitted  and  received  by  the  said  plaintiffs,  and 
this  defendant  [56]  further  Alleges  that  it  made 
such  statements  and  such  payments  during  each 
and  every  month  during  said  entire  period  last 
mentioned  to  the  plaintiffs  in  the  manner  and  for 
the  price  at  which  said  oil  and  gas  production  was 
sold  and  accounted  for,  and  said  statements  and 
payments  so  delivered  and  made  as  aforesaid  by 
defendant,  The  Ohio  Oil  Company,  were  accepted 
and  received  by  the  plaintiffs  without  objection, 
protest  or  complaint,  save  and  except  for  the  ob- 
jections and  protests  particularly  specified  in  para- 
gTaph  IX  of  the  Second  Defense  herein,  and  said 
checks  were  presented  for  payment  by  the  plain- 
tiffs and  the  various  amounts  thereof  were  received 
by  the  plaintiffs,  each  of  whom  has  ever  since  kept 
and  retained  the  proceeds  of  said  checks;  that  at 
the  time  of  recei^dng  said  statements  and  payments 
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as  aforesaid,  the  plaintiffs  knew  that  this  defendant, 
The  Ohio  Oil  Company,  had  made  the  charges  and 
incurred  the  costs  and  expenses  complained  of  in 
plaintiffs'  Complaint  herein,  and  that  deductions 
were  made  by  this  defendant,  The  Ohio  Oil  Com- 
pany, for  the  purpose  of  defraying  and  liquidating 
plaintiffs'  proportionate  share  of  such  costs,  ex- 
penses and  charges. 

V. 
That  by  the  acceptance  of  said  statements  and 
payments  and  the  retention  of  the  said  monthly 
payments  for  oil  and  gas  purchased  or  sold  by  this 
defendant.  The  Ohio  Oil  Company,  and  by  reason 
of  each  and  all  and  every  of  the  matters  and  things 
heretofore  in  this  separate  defense  set  forth,  said 
plaintiffs  are  now  and  forever  ought  to  be  estopi^ed 
from  denying  the  right  of  this  defendant.  The  Ohio 
Oil  Company,  to  make  the  charges,  costs  and  ex- 
penses plainly  set  forth  in  said  monthly  statements 
and  the  deductions  for  charges,  costs  and  expenses 
of  operations  as  set  forth  therein,  and  plaintiffs 
ought  to  be  estopped  from  claiming  or  demanding 
reimbursement  for  such  deductions  or  any  part 
thereof,  or  from  asserting  any  indebtedness  owing 
from  defendant  to  plaintiffs  herein  by  reason  of 
such  deductions,  or  any  part  thereof,  as  in  Plain- 
tiffs' Complaint  set  forth  and  alleged  or  otherwise, 
or  at  all.  A  full,  true  and  correct  copy  of  the 
monthly  statement  rendered  by  defendant  herein 
to  the  plaintiff,  Potlatch  Oil  &  Refining  Comj)any, 
for  the  month  of  June,   1927,   showing  the   costs, 
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charges  and  expenses  of  development  and  operation 
of  [57]  the  said  properties  described  in  said  Operat- 
ing Agreement  and  receipts  from  oil  and  gas  pro- 
duced therefrom,  is  hereto  attached  and  marked 
Exhibit  '*C"  hereof,  and  a  similar  statement  was 
made  and  rendered  for  the  same  month  by  the 
defendant  to  Inland  Empire  Oil  &  Gas  Syndicate, 
and  this  defendant  Alleges  that  similar  monthly 
statements  in  substantially  the  same  form  as  to 
subject  matter  and  differing  from  Exhibit  '^C 
hereto  attached  only  as  to  the  month  in  question 
and  the  amounts  of  oil  or  gas  produced  and  sold 
and  amount  of  payments  received  from  same  and 
costs  and  expenses  of  development  and  operation, 
were  rendered  and  delivered  to  plaintiffs  during 
each  of  the  months  between  the  date  of  the  comjjle- 
tion  of  the  first  commercial  oil  or  gas  well  and  the 
31st  day  of  January,  1943,  all  of  which  statements 
showed  upon  their  face  the  actual  costs,  charges  and 
expenses  of  developing  and  operating  said  lands  and 
leases  and  all  proceeds  from  the  sale  of  oil  or  gas 
])roduced  or  sold  from  said  premises  and  the  share 
of  the  respective  plaintiffs  therein  for  those  months 
where  said  statements  showed  a  credit  balance,  each 
of  said  statements  was  accompanied  by  a  check 
remitting  to  each  of  the  plaintiffs  herein  the  amount 
of  such  proceeds  payable  to  each  plaintiff  at  the 
date  of  such  monthly  statement,  and  all  of  said 
statements  were  accepted  and  retained  by  the  plain- 
tiff's herein  and  all  of  said  monthly  payments  were 
accepted  and  retained  by  plaintiffs  herein,  and  de- 
fendant Alleges  that  the  total  amount  of  such  pay- 
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ments  remitted  to  plaintiffs  herein  by  the  defendant 
between  the  date  of  the  completion  of  the  first  com- 
mercial oil  or  gas  well  under  the  terms  of  said 
Operating  Agreement  and  the  31st  day  of  January, 
1943,  equalled  or  exceeded  the  sum  of  Two  Hundred 
Fifty   Thousand  Dollars    ($250,000.00). 

Wherefore,  the  defendant,  demands  Judgment 
against  the  plaintiffs  herein,  and  that  the  plaintiffs' 
action  be  dismissed  upon  the  merits  and  that  this 
defendant  have  and  recover  from  plaintiffs  its  costs 
of  action. 

W.  H.  EVERETT, 

Attorney  for  Defendant, 
The  Ohio  Oil  Co. 

LOUIS  P.  DONOVAN, 

Attorney  for  Defendant, 
The  Ohio  Oil  Co.  [58] 

EXHIBIT  ''A" 

August  8th,  1925. 
Ohio  Oil  Company, 
Casper,  Wyoming. 

Attention:   Mr.  Firmin: 

My  dear  Mr.  Firmin: 

Pursuant  to  the  conference  had  at  Shelby  yes- 
terday between  yourself,  representing  the  Ohio  Oil 
Company;  Mr.  Wilson,  president  of  the  Inland 
Empire  Oil  Syndicate,  a  common  law  trust,  and 
Mr.  Jones,  president  of  the  Potlatch  Oil  and  Re- 
fining Company,  a  corporation,  and  the  writer  of 
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this  letter,  as  the  attorney  for  the  last  mentioned 
associations,  concerning  the  dispute  which  has 
arisen  over  the  interpretation  of  the  agreement 
dated  June  15th,  1922,  entered  into  by  and  between 
the  Troy-Sweet  Grass  Oil  Syndicate,  a  common 
law  trust,  and  the  Ohio  Oil  Company,  a  corporation, 
and  at  which  conference  I  agreed  to  reduce  to  writ- 
ing and  send  to  you  a  statement  of  the  more  impor- 
tant items  of  this  difference  of  opinion, 

Under  the  terms  and  conditions  of  said  contract, 
we  most  respectfully  insist  that  the  Ohio  Oil  Com- 
pany in  the  operation  of  what  is  known  as  the 
Baker  Lease  covering  the 

Southwest  quarter   (SW%)   of  Section  Three 

(3); 

Southeast   quarter    (SE14)    of    Section    Four 

(4); 

Township  Thirty-five  (35)  North,  of  Range  Two 

(2),  East  of  the  Montana  Meridian, 

has  no  right  or  authority  under  the  terms  of  said 
contract  to  charge  against  said  lease  the  following 
items : 

(1)  :  No  part  of  the  expense  for  the  construction 
or  operation  of  the  Sunhio  Water  Plant,  which 
amounts  to  approximately  $37,000.00  and  that  the 
associations  we  represent  be  credited  back  with  that 
amount  of  money. 

(2)  :  That  under  the  terms  of  said  contract,  you 
have  no  right  or  authority  to  charge  a  ten  per  cent 
overhead  charge  against  said  lease  and  that  this 
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amount  of  ten  per  cent  be  credited  back  as  above 
indicated. 

(3)  :  That  under  the  terms  of  said  agreement,  you 
have  no  right  or  authority  to  charge  any  field  auto 
expense  against  said  lease  and  that  the  various 
amounts  heretofore  charged  against  said  lease  for 
field  auto  expense  be  credited  back. 

(4) :  That  under  the  term  of  said  contract,  your 
company  has  no  right  to  charge  against  said  lease 
any  part  of  the  construction  cost  of  what  is  known 
as  the  Main  Swayzee  Camp. 

(5)  :  That  under  the  terms  of  said  contract,  the 
Inland  Empire  and  the  Potlatch  Oil  Company  are 
entitled  to  additional  credit  of  ten  cents  per  barrel 
on  all  oil  sold  since  June  15th,  1925,  in  addition  to 
the  amount  heretofore  credited  them  on  the  sale  of 
oil,  June  15th,  1925,  being  the  date  on  which  the 
International  Refining  Company  entered  said  field 
and  has  been  paying  at  all  times  since  for  any  and 
all  oil  delivered  to  it  a  price  amounting  to  ten  cents 
in  excess  of  the  Field  posted  price  in  the  Kevin- 
Sunburst  Field. 

The  terms  of  said  agreement  provide  that  the 
Ohio  Oil  Company  shall  market  all  oil  or  gas  pro- 
duced from  said  above-described  lands  and  account 
to  the  Troy-Sweet  Grass  Oil  Syndicate,  of  which 
the  Inland  Empire  and  the  Potlatch  Company  are 
the  successors  in  interest,  for  an  undivided  forty- 
five  per  centum  (45%)  of  the  proceeds  thereof,  at 
the  prevailing  market  price  at  the  wells  for  said 
oil,  after  [59]  deducting  all  royalty  oil  and  gas  or 
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the  proceeds  thereof.  That  the  Ohio  Oil  Company 
shall  be  reimbursed  for  its  expenses  in  the  drilling 
of  said  wells  solely  from  the  Inland  Empire's  and 
Potlatch  Oil  Company's  proportion  of  the  oil  and 
gas  produced  and  sold  from  said  land.  The  contract 
also  provides  that  the  first  well  drilled  shall  be, 
what  is  known  as,  a  "Free  Well"  and  that  in  the 
event  it  shall  prove  to  be  a  commerical  well  that  the 
Ohio  Oil  Company  shall  continue  the  w^ork  of  de- 
veloping and  operating  said  premises  in  as  diligent 
a  manner  as  field  and  market  conditions  warrant 
and  as  is  consistent  with  good  business  management. 
That  it  will  pay  all  costs  and  expenses  of  develop- 
ing and  operating  said  land  as  provided  in  said 
contract  and  charge  the  party  of  the  First  Part 
forty-five  per  centum  (45%)  thereof. 

In  the  conversations  leading  up  to  the  signing  of 
said  agreement,  Mr.  Jones,  who  was  president  of 
the  Troy-Sweet  Grass  Oil  Syndicate,  and  Mr. 
Wilson  and  several  other  persons  who  were  inter- 
ested in  said  syndicate,  brought  up  with  the  repre- 
sentatives of  the  Ohio  Oil  Company,  the  question 
of  what  should  be  included  in  the  cost  that  could  be 
charged  against  the  Troy-Sweet  Grass  Oil  Syndi- 
cate, and  insisted  that  there  should  be  no  charge 
made  against  the  said  Troy-Sweet  Grass  Oil  Syndi- 
cate and  its  successors  and  in  interest,  save  and 
except  the  actual  expense  incurred  on  the  lease 
itself  as  they  had  been  informed  that  in  these 
operating  agreements  unless  otherwise  provided 
charges  similar  to  the  ones  hereinabove  objected  to 
were  commonly  charged  by  the  operating  company, 
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which  would  be  the  Ohio  Oil  Company  in  this  case. 
It  was  agreed  by  the  representatives  of  the  Ohio 
Oil  Company  that  the  charges  that  could  be  made 
against  the  Troy- Sweet  Grass  Oil  Syndicate  were 
simply  the  charges  and  expenses  incurred  within 
the  four  corners  of  the  lease.  Afterwards,  when 
said  written  agreement  was  brought  back  for  the 
purpose  of  being  signed,  Mr.  Jones,  and  his  people 
had  their  attention  called  to  the  following  phrase 
in  said  written  agreement : 

''But  in  no  case  shall  said  party  of  the  First 
Part  be  finally  held  or  charged  beyond  its 
share  of  interest  in  the  production  and  equip- 
ment from,  in  or  upon  said  lands"; 

and  after  reading  the  same,  they  believed  that  it 
conveyed  the  meaning  which  they  had  heretofore 
agreed  upon  in  the  oral  negotiations  that  this 
phrase  would  only  permit  the  Ohio  Oil  Company  to 
charge  against  the  Troy-Sweet  Grass  Oil  Syndicate 
and  its  successors  in  interest  the  charges  and  ex- 
penses of  production  and  equipment  that  should  be 
incurred  on,  in  or  upon  said  land;  and  in  conse- 
quence of  which,  Mr.  Jones  signed  said  agreement, 
as  President  and  Mr.  Harsh  attested  the  same,  as 
Secretary  of  the  Troy-Sweet  Grass  Oil  Syndicate, 
a  common  law  trust. 

The  foregoing  items  all  relate  to  the  question  of 
what  items  and  expenses  can  be  charged  by  your 
company  against  the  Potlatch  and  the  Inland  people 
under  the  terms  of  said  contract,  except  number 
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five.  It  is  but  opinion  that  a  judicial  interpretation 
would  sustain  the  contention  of  our  people. 

In  addition  to  the  foregoing  objections  to  the 
interpretation  of  said  contract  by  the  Ohio  Oil 
Company,  we  also  have  the  further  following  items ; 

(6) :  You  have  charged  against  said  lease,  a 
price  of  $2.00  per  foot  for  the  use  of  your  own  tools 
in  drilling  several  wells  on  the  Baker  lease.  This 
charge  in  our  opinion  is  thoroughly  excessive  and 
that  the  practically  universal  price  in  the  field,  out- 
side of  yourself,  for  the  use  of  tools  is  not  to  exceed 
$1.00  per  foot  and  we  should  receive  a  correspond- 
ing credit. 

(7) :  An  examination  of  your  records  shows 
that  you  have  reported  that  the  cost  of  the  nine 
wells  on  the  Baker  lease  averages  $14,800.00.  I 
believe  that  jou  will  not  deny  that  under  the  terms 
of  said  agreement  you  are  charged  with  good  busi- 
ness management  and  from  an  examination  which 
has  been  made  in  the  field  we  are  thoroughly  con- 
vinced that  under  no  circumstances  had  these  wells 
ought  to  exceed  an  average  cost  price  of  $10,000.00. 
In  any  event,  there  should  be  a  rebate  of  not  less 
than  four  thousand  dollars  on  the  average  cost  of 
each  of  said  nine  wells.  [60] 

From  the  experience  of  the  writer  of  this  letter 
and  from  the  practically  universal  statements  of 
the  operators  in  the  Kevin-Sunburst  Field,  it  would 
seem  that  the  average  cost  of  these  nine  wells  is  on 
the  average  of  more  than  four  thousand  dollars 
over  and  above  the  amount  for  which  said  wells 
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could  have  been  drilled  by  the  exercise  of  proper 
business  management. 

(8)  :  You  made  a  net  return  to  the  State  of 
Montana  on  the  net  proceeds  tax  under  the  laws  of 
this  state  and  paid  the  state  the  sum  of  $831.45  as 
and  for  the  year  1923.  You  understand  that  this 
is  a  tax  entirely  separate  and  distinct  from  the  pro- 
duction tax  levied  by  the  state ;  and  we  most  strenu- 
ously insist  that  you  have  no  right  or  authority 
under  the  law  to  make  any  such  return  with  refer- 
ence to  the  net  proceeds  of  either  one  of  these  com- 
panies by  the  reason  of  the  fact  that  these 
companies  have  other  leases  and  other  operations 
which  must  be  taken  into  consideration  in  the  mak- 
ing of  their  net  proceeds  tax;  and  your  action 
makes  it  impossible  for  us  to  keep  from  paying 
more  than  we  are  entitled  to  pay  under  the  law  of 
this  State.  We  have  read  the  letter  addressed  to 
your  Company  at  Findlay,  Ohio,  for  the  attention 
of  Mr.  Billstone  written  by  the  State  Board  of 
Equalization  of  this  state  in  which  the  state  board 
says  that  they  want  you  to  make  a  one  hundred 
per  cent  statement  in  those  cases  where  you  have 
only  a  working  interest.  We  call  your  attention 
to  the  following  paragraph  in  the  closing  part  of 
this  letter,  which  reads  as  follows: 

"We  may  be  wrong  in  our  viewpoint,  but 
we  request  that  you  make  the  returns  as  above 
suggested  and  take  the  matter  up  later  before 
the  full  board  if  desirable. ' ' 

This  letter  is  intended  as  an  absolute   demand 
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that  insofar  as  the  Inland  Empire  and  the  Potlatch 
people  are  concerned,  you  pay  no  attention  to  this 
letter,  as  we  insist  that  you  have  the  right  to  make 
our  own  net  returns,  including  any  money  received 
from  your  company  as  well  as  from  other  sources. 
We  do  not  believe  that  the  law  of  the  State  of 
Montana  can  in  any  way  hold  you  liable  to  the  State 
of  Montana  even  though  our  companies  neglected 
or  failed  or  refused  to  pay  their  net  income  tax 
to  the  state.  However,  if  your  legal  department 
should  insist  that  they  have  in  their  mind  any 
serious  doubt  upon  that  question,  we  are  perfectly 
willing  for  your  company  to  hold  back  such  an 
amount  of  money  on  our  account  as  will  protect 
you  providing  that  our  companies,  or  either  one  of 
them  should  fail  or  neglect  to  make  or  pay  taxes 
due  the  state,  until  such  time  as  proof  has  been 
submitted  to  you  that  both  of  these  companies  have 
fully  complied  with  the  laws  of  the  State  of  Mon- 
tana in  that  respect. 

You  can  see  without  further  elucidation  the  in- 
equitable position  we  are  placed  in  by  such  a  pro- 
cedure. 

I  believe  that  the  foregoing  embraces  all  of  the 
points  taken  with  you  verbally  at  Shelby,  Montana, 
yesterday,  covering  the  main  points  of  the  conten- 
tion upon  our  part  with  reference  to  the  interpre- 
tation placed  on  said  operating  agreement  by  your 
company.  As  I  understand  from  your  conversation 
after  further  investigation  upon  your  part  you  will 
communicate  with  me  further  concerning  this  mat- 
ter. 
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Trusting  that  we  may  be  favored  with  as  early 
a  reply  as  is  consistent  with  the  investigation  made 
by  you,  we  remain 

Respectfully, 

FREEMAN,  THELEN  &  FRARY, 

By  /s/  J.  W.  FREEMAN. 

JWF:dr.  [61] 

EXHIBIT  "B" 

The  Ohio  Oil  Co., 
Casper,  Wyoming. 

September  12,  1925. 
Freeman,  Thelen  &  Frary, 
Attorneys  at  Law, 
Great  Falls,  Montana. 

Attention :  Mr.  J.  W.  Freeman. 

Gentlemen : 

On  August  5th,  you  wrote  us  relative  to  a  dispute 
w^hich  has  arisen  over  the  interpretation  of  the  op- 
erating agreement  of  June  15,  1922,  between  the 
Troy-Sweet  Grass  Oil  Syndicate  and  The  Ohio  Oil 
Company.  You  set  forth  the  important  items  in- 
volved in  this  difference  of  opinion. 

I  apologize  for  not  having  replied  to  your  letter 
sooner  but  it  was  necessary  that  I  await  the  arrival 
of  Mr.  Hurley  from  Findlay,  Ohio,  in  order  that 
we  might  have  a  general  conference  about  the  entire 
matter.  Just  yesterday  we  concluded  our  consid- 
eration of  the  different  contentions  made  by  you 
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in  your  letter,  and  in  order  to  cover  them  fully  I 
shall  discuss  them  in  the  same  order  that  you  fol- 
lowed. 

You  stated: 

(1)  That  in  the  Operation  of  What  Is  Known 
as  the  Baker  Lease,  the  Ohio  Oil  Company  Has  No 
Right  or  Authority  to  Charge  Against  Said  Lease. 
The  Expense  for  the  Construction  or  Operation  of 
the  Sunhio  Water  Plant,  Which  Amounts  to  Ap- 
proximately $37,000.00,  and  You  Asked  That  the 
Associations  You  Represent  Be  Credited  Back 
With  That  Amount  of  Money. 

It  must  first  be  borne  in  mind  that  the  agreement 
of  June  15,  1922,  obligates  The  Ohio  Oil  Company 
to  develop  and  operate  the  Baker  lease  for  oil  and 
gas  purposes  and  do  so  in  a  diligent  and  business 
like  manner.  It  must  also  be  borne  in  mind  that 
this  lease  is  surrounded  by  other  acreage  under 
lease  and  under  development  for  oil  and  gas  and 
that,  by  reason  of  devlopment  on  said  adjoining 
lands  it  has  been  necessary  to  vigorously  develop 
and  operate  the  Baker  lease.  It  should  not  be  dis- 
puted that  water  is  an  absolute  necessity  in  the 
development  and  operation  of  any  tract  of  land  for 
oil  and  gas.  In  the  early  development  of  the  Baker 
land,  water  in  the  vicinity  thereof  was  extremely 
scarce  and  very  expensive  to  obtain.  The  Sunburst 
Oil  and  Gas  Company  held  the  key  to  the  water 
situation  by  owning  or  controlling  a  number  of 
reservoirs.  The  Ohio  Oil  Company  succeeded  in 
making  arrangements  witli   the  Sunburst  Oil  and 
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Gas  Company  to  take  over  the  managment  and  con- 
trol of  these  various  water  reservoirs  and  there- 
after this  business  was  also  known  as  the  "Sunhio 
Water  Account."  The  arrangements  between  the 
two  companies  was  that  each  should  have  the  right 
to  take  water  from  the  various  reservoirs  for  op- 
erating purposes  on  lands  being  developed  by  or 
for  the  two  companies.  Neither  company  has  the 
right  to  exhaust  the  water  from  one  reservoir  or 
another,  but  each  must  take  the  same  on  a  fair  and 
equitable  basis.  The  Baker  farm  proved  to  be  pro- 
ductive of  oil  in  commerical  quantities,  and,  in 
order  to  develop  said  tract  of  land  in  good  and  busi- 
ness-like manner,  it  became  necessary  to  secure  an 
adequate  supply  of  water.  In  view  of  the  fact  that 
The  Ohio  Oil  Company  was  developing  and  oper- 
ating other  lands  in  the  general  vicinity  of  the 
Baker  land,  it  decided  to  construct  a  general  pipe 
line  system  and  connect  all  leases  with  the  various 
reservoirs  containing  water  in  that  general  vicinity. 
This  pipe  line  system,  of  course,  involved  the  main 
transportation  line  and  branch  lines  on  the  various 
farms.  Most  of  the  pipe  is  3",  with  some  4"  being 
used  at  particular  points.  The  Baker  farm  has  only 
been  charged  with  its  proportionate  part  of  the  en- 
tire cost  of  the  general  transportation  system.  Since 
the  Sunhio  Water  Account  does  not  involve  any- 
thing other  than  the  maintenance  of  the  reservoirs, 
in  order  to  aiford  an  adequate  supply  of  w^ater  for 
drilling  and  operating  purposes,  it  became  necessary 
to  construct  pipe  lines  for  the  transportation  of 
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water  from  the  source  of  supply  to  the  leased  prem- 
ises, wherever  said  premises  might  be  located.  [62] 
Therefore,  it  was  simply  a  question  of  whether  or 
not  it  would  be  cheaper  and  better  to  construct  a 
general  pipe  line  system  for  the  purpose  of  serving 
all  the  farms  under  development  and  operation  by 
The  Ohio  Oil  Company,  or  to  construct  separate 
lines  for  the  various  reservoirs  to  each  lease.  We 
chose  the  former  method  because  it  is  far  superior 
to  the  latter  from  the  standpoint  of  giving  service 
and  for  the  further  reason  that  it  is  less  expensive. 
It  can  not  be  disputed  that  a  better  and  more  ade- 
quate supply  of  water  can  be  secured  through  a  3" 
pipe  line  than  a  2"  line.  No  one  can  successfully 
contend  that  the  Baker  farm  or  any  other  farm  can 
be  properly  developed  and  operated  with  less  than 
a  2"  line,  at  the  time  these  lines  were  constructed, 
water  was  scarce  and  we  were  wholly  dependent 
upon  the  same  for  development  for  drilling  pur- 
poses as  well  as  operating  purposes.  Consequently 
the  main  question  involved  in  your  first  contention 
rests  primarily  upon  whether  or  not  water  was  a 
necessity ;  and,  if  so,  the  means  of  securing  the  same 
was  up  to  The  Ohio  Oil  Company  under  its  con- 
tract. It  arranged  to  secure  water  from  the  best 
and  most  adequate  water  supply  in  the  vicinity  of 
the  Baker  lease  and  decided  that  the  system  it  em- 
ployed was  the  best  for  all  concerned  and  likewise 
the  cheapest.  The  sum  of  $37,000.00  which  has  been 
charged,  not  only  covers  the  cost  of  the  pipe  lines 
for  the  transportation  of  water,  from  the  reservoirs 
or  source  of  supply  to  the  Baker  lease,  but  likewise 
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covers  the  cost  of  the  branch  lines  on  the  Baker 
lease  and  the  cost  of  the  water  itself.  Perhaps  a 
comparison  of  the  cost  of  pipe  lines  direct  from  the 
Baker  farm  to  the  various  reservoirs,  with  the  cost 
of  the  system  that  was  installed,  would  be  enlight- 
ening. If  a  pipe  line  had  been  constructed  from 
the  Baker  farm  to  the  source  of  water  supply  for 
the  purpose  of  serving  that  farm  alone,  we  might 
have  built  said  line  out  of  2"  pipe  instead  of  3" 
and  4";  We  have  found  that  the  cost  of  2"  pipe 
line  for  the  purpose  of  serving  the  Baker  farm 
alone  would  have  cost  the  farm  approximately  $44,- 
000.00,  which  does  not  include  the  water  equipment, 
and  pipe  lines  actually  on  the  farm.  This  2"  pipe 
line  would  connect  the  Baker  farm  with  the  Davey 
and  DeWald  reservoirs  to  the  northeast  and  the 
Pewters  and  Simmerman  reservoirs  to  the  south- 
east. You  may  ask  why  we  would  have  constructed 
a  2"  line  to  these  various  reservoirs,  and  the  answer 
is  that,  under  the  arrangement  we  are  able  to  make 
with  the  Sunburst  Oil  and  Gas  Company,  each  com- 
pany had  the  absolute  right  to  draw  from  all  of 
said  reservoirs  for  w^ater  but  neither  company  had 
the  right  to  exhaust  any  one  reservoir  or  even  take 
any  definite  and  certain  amount  of  water  there- 
from. In  other  words,  the  various  reservoirs  fur- 
nished the  source  of  supply  and  water  could  only 
be  taken  from  the  entire  supply  on  a  uniform  basis. 
Consequently,  if  we  had  connected  the  Baker  farm 
with  the  Davey  reservoir  alone  (it  being  the  nearest 
one),  we  would  no  doubt  have  experienced  the  sit- 
uation of  being  without  water  at  some  time  or  other, 
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to  say  nothing  of  the  fact  that  we  were  not  able  to 
make  that  kind  of  arrangement.  No  competent  op- 
erator would  have  dared  rely  upon  one  reservoir 
for  a  source  of  water  supply,  but  on  the  contrary 
any  competent  operator,  in  the  exercise  of  good 
business  judgment  would,  under  the  circumstances, 
connect  the  farm  with  the  four  reservoirs  mentioned 
in  order  to  be  in  a  position  at  any  and  all  times  to 
adequately  and  properly  take  care  of  the  required 
development  and  operation  of  the  lease. 

By  the  comparison  of  costs,  you  can  readily  see 
that  the  plan  that  was  adopted  and  followed  by  the 
Ohio  Oil  Company  has  proved  more  economical  in 
the  development  and  operation  of  the  Baker  Farm 
to  date. 

(2)  That  Under  the  Terms  of  Said  Contract, 
We  Have  no  Right  or  Authority  to  Charge  a  10% 
Overhead  Charge  Against  Said  Lease  and  That  This 
Amount  of  10%  Credited  Back. 

This  charge  involves  a  universal  custom  in  the 
business.  It  is  a  necessary  charge  against  any  part- 
interest  owner,  whoever  he  may  be,  for,  without 
question,  such  part-interest  owner  should  contribute 
some  part  of  the  outlay  that  overhead  is  intended 
to  cover.  The  contract  required  The  Ohio  Oil  Com- 
pany to  manage  and  develop  these  lands  in  a  good 
and  business-like  manner,  and  The  Ohio  Oil  Com- 
pany is  a  corporation  made  up  of  many  officials 
whose  duties  are  to  properly  supervise  and  manage 
the  business  of  developing  and  operating  oil  lands; 
and  while  they  do  not  devote  their  entire  time  to 
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the  development  and  operation  of  any  one  [63] 
lease,  and  while  said  company  does  not  use  its  en- 
tire organization  to  develop  and  operate  any  one 
lease,  nevertheless  said  organization  as  a  unit  is 
serving  each  and  all  tracts  of  land  under  develoi3- 
nient.  Our  contract  contemplates  and  requires  that 
that  organization  look  after  and  supervise  the  de- 
velopment of  this  particular  tract  of  land.  The 
Company  has  available  in  the  field  at  its  camp 
all  kinds  of  tools  and  machinery  required  in  the 
development  and  operation  of  oil  lands  generally 
and,  while  a  complete  set  of  such  tools  cannot  be 
charged  to  any  particular  farm,  on  account  of  ex- 
cessive investment,  nevertheless,  by  having  the 
same,  it  is  in  position  to  render  more  valuable  serv- 
ice in  the  development  of  said  lands  than  other- 
wise, for  which  overhead  should  properly  be  al- 
lowed. Our  contract  provides  that  we  must  account 
to  the  part-interest  owner  for  all  expenditures  and 
all  receipts.  This  requires  the  use  of  an  accounting 
department ;  and  while  w^e  have  not  employed  sepa- 
rate accountants  to  look  after  each  and  all  of  these 
details,  w^hich,  if  done,  would  be  chargeable  against 
the  part-interest  owner,  nevertheless,  our  general 
accounting  department  has  rendered  this  service. 
In  other  words,  we  could  go  on  step  by  step  showing 
wherein  this  official,  or  that  one,  this  department, 
or  that  one,  and  this  equipment  or  that,  does  in  fact 
render  some  valuable  service  to  the  entire  enterprise 
of  developing  and  operating  these  particular  lands ; 
that  these  are  necessities  and  are  in  fact  required 
and  expected  under  the  scope  of  this  contract  as 
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well  as  that  of  any  other  contract  of  similar  pur- 
pose. Therefore,  it  would  seem  reasonable  to  assume 
that  the  only  question  that  could  arise  under  this 
contract  (and  under  this  particular  contention), 
is  whether  or  not  10%  is  a  fair  and  reasonable 
overhead  charge.  Our  experience  has  taught  us 
that  it  is.  The  experience  of  many  other  opera- 
tors throughout  the  United  States  engaged  in 
similar  business  has  taught  them  that  10%  is 
a  fair  charge.  Other  industries,  such  as  railroad, 
etc.,  make  a  similar  charge.  Just  as  an  isolated  ex- 
ample, and  one  that  we  feel  you  will  appreciate. 
You  know  that  Mr.  McFayden  has,  as  General 
Manager  of  The  Ohio  Oil  Company  of  this  region, 
devoted  considerable  of  his  time  to  supervising  the 
business  of  developing  and  operating  lands  in  the 
Kevin-Sunburst  field;  that  he  has  devoted  consid- 
erable time  to  the  development  and  operation  of  the 
Baker  lease — yet  his  salary  or  no  part  thereof  has 
been  charged  to  the  Baker  farm.  However,  the  10% 
overhead  charge  is  intended  in  part,  to  cover  that 
service  rendered. 

(3)  That  Under  the  Terms  of  Said  Agreement, 
We  have  No  Right  or  Authority  to  Charge  Any 
Field  Auto  Expense  Against  Said  Lease  and  That 
Various  Amounts  Heretofore  Charged  Against  Said 
Lease  for  Field  Auto  Expense  Be  Credited  Back. 

Tn  investigating  this  item,  we  find  that  the  Baker 
Lease  has  been  charged  with  a  proportionate  part 
of  the  auto  expense  of  four  cars ;  that  of  Mr.  Yealy, 
the  Superintendent,  and  three  cars  used  by  men  in 
the  field  who  are  required  to  travel  from  one  lease 
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to  another.  The  entire  charge  amounts  to  about 
$600.00  a  month  and  is  apportioned  between  the 
various  farms  on  a  per  well  basis.  With  40  produc- 
ing wells,  9  of  which  are  on  the  Baker  farm,  we  have 
charged  your  farm  with  9/40  of  that  expense,  and, 
of  course,  your  proportion  is  45%  of  that  charge. 
The  whole  thing  amounts  to  less  than  $60.00  a  month. 
It  can  not  be  disputed  that  those  cars  are  actually 
serving  the  Baker  lease.  The  charge  involves  only 
the  maintenance  and  depreciation.  Certainly  when 
you  stop  to  realize  that  these  cars  are  actually  serv- 
ing this  farm  in  the  manner  hereinbefore  described, 
3^ou  should  realize  that  the  charge  is  very  reasonable. 

(4)  That  Under  the  Terms  of  Said  Contract, 
This  Company  Has  No  Right  to  Charge  Against 
Said  Lease  Any  Part  of  the  Construction  Cost  of 
What  Is  Known  as  the  Main  Swayzee  Camp. 

It  must  be  borne  in  mind  that  in  the  development 
and  operation  of  the  Baker  lease  it  has  been  neces- 
sary to  use  certain  buildings,  such  as  bunk-houses, 
cook-houses,  wash-houses,  tool-houses  and  blacksmith 
shop,  for  the  purpose  of  housing  and  feeding  the 
w^orkmen  and  performing  certain  duties  incident 
to  general  development  and  operating  work.  We  do 
not  believe  that  your  objection  challenges  this  [64] 
necessity,  but  rather  challenges  the  right  of  the  com- 
pany to  charge  this  lease  with  a  proportionate  share 
of  the  main  camp  in  the  field.  The  main  Swayzee 
Camp  was  constructed  for  the  purpose  of  develop- 
ing and  operating  all  the  leases  in  the  vicinity  and 
to  eliminate  the  necessity  of  building  small  camps 
upon  each  lease.    Experience  has  taught  us  that  a 
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main  camp  is  much  more  economical  and  gives  the 
company  an  opportunity  to  render  a  greater  degree 
of  efficiency  in  development  work.  We  have  made  a 
comparison  of  the  cost  of  a  camp  on  the  Baker 
farm  with  your  part  of  the  cost  of  the  Swayzee 
camp.  We  find  that  you  have  been  charged  approxi- 
mately $4,500.00  whereas  we  find  that  it  would  have 
cost  approximately  $10,000.00  to  have  placed  on  the 
Baker  farm  a  camp  large  enough  to  have  success- 
fully and  properly  developed  and  operated  said 
lands.  This  camp  would  have  required  the  construc- 
tion of  four  bunk-houses  at  a  cost  of  approximately 
$3,600.00 ;  one  cook-house,  $1,200.00 ;  one  wash-house, 
$1,500.00;  one  tool-house,  $2,200.00.  The  Swayzee 
camp  has  been  actually  used  for  the  purpose  of  as- 
sisting in  the  development  and  operation  of  the 
Baker  lease  and  no  separate  camp  has  been  con- 
structed upon  the  Baker  farm.  We  believe  the  fig- 
ures above  set  forth  should  indicate  the  fairness  of 
the  system  that  has  been  followed. 

(5)  That  Under  the  Terms  of  the  Contract,  the 
Inland  Empire  and  Potlatch  Oil  Companies  Are 
Entitled  to  an  Additional  Credit  of  10c  Per  Barrel 
on  All  Oil  Sold  Since  June  15,  1925,  in  Addition 
to  the  Amount  Heretofore  Credited  Them  on  the 
Sale  of  Oil  (June  15,  1925),  Being  the  Date  on 
Which  the  International  Refining  Company  Entered 
Said  Field  and  Has  Been  Paying  at  All  Times  Since 
for  Any  Oil  Delivered  to  It,  a  Price  Amounting  to 
10c  in  Excess  of  the  Posted  Price  in  the  Kevin- 
Sunburst  Field. 

You  quote  from  the  lease  which  provides  that  you 
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are  to  receive  payment  on  a  basis  of  the  prevailing 
market  price  at  the  wells  for  said  oil. 

On  this  question,  we  believe  that  the  contract  is 
conclusive  of  this  matter.  That  is,  it  provides  for 
an  accounting  on  the  basis  of  the  prevailing  market 
price  at  the  wells,  and  this  price,  as  you  know,  is 
posted  regularly  when  a  change  is  made  in  the  same. 
The  ten  cents  in  excess  thereof  is  merely  a  premium 
paid  by  the  International  Refining  Company.  It  is 
not,  under  any  circumstances,  the  field  posted  price 
or  the  prevailing  market  price.  In  fact,  it  is  neces- 
sary before  ascertaining  what  price  the  Interna- 
tional Refining  Company  shall  pay,  that  it  shall  first 
know  the  field  posted  price  or  the  prevailing  market 
price  at  the  wells.  We  understand  that  the  Inter- 
national is  now  purchasing  some  of  the  royalty  oil 
from  the  Baker  farm,  and  in  its  contract  it  provides 
that  it  shall  pay  ten  cents  per  barrel  at  all  times  over 
and  above  the  Posted  Field  Market  Price  as  Fixed 
and  Posted  in  the  Kevin-Sunburst  Oil  Field  by  the 
Ohio  Oil  Company  or  the  Illinois  Pipe  Line  Com- 
pany. In  order  to  entitle  your  clients  to  receive  an 
accounting  because  of  the  premiums  paid,  it  would 
be  necessarj^  for  our  contract  to  contain  language 
specifying  that  they  should  receive  the  proceeds  on 
the  basis  of  the  prevailing  market  price  at  the  wells 
for  said  oil  and,  in  addition  thereto,  any  premium 
that  is  paid  by  any  other  bona  fide  purchaser  of  oil 
in  the  field.  Without  a  prevailing  market  price  to  be 
used  as  a  basis,  The  International  is  unable  to  figure 
the  price  that  it  shall  pay,  and  we  therefore,  cannot 
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see  where  this  contention  is  fair  or  reasonable  within 
the  meaning  of  the  agreement. 

Under  your  fifth  contention,  you  further  specify 
that  it  was  discussed  between  your  clients  and  repre- 
sentatives of  this  company,  prior  to  the  signing  of 
the  agreement,  that  the  Troy-Sweet  Grass  Oil  Syn- 
dicate should  only  be  charged  with  the  actual  ex- 
pense incurred  within  the  four  corners  of  the  lease. 

We  contend  that  all  charges  that  have  been  made 
are  in  fact  for  the  actual  benefit  of  this  lease  and 
that  it  is  physically  impossible  to  endeavor  to  draw 
and  establish  a  mental  or  imaginary  line  around  the 
four  corners  of  this  lease  in  order  to  determine  the 
amount  of  money  that  shall  be  charged  for  the  de- 
velopment and  operation  thereon.  The  real  fact  in 
the  case  is  that  the  joint  interest  owners  shall  be 
responsible  for  45%  and  55%  respectively  of  all 
charges  incurred  in  the  development  and  operation 
of  said  lands.  It  cannot  make  any  real  difference  [65] 
whether  certain  work  is  performed  off  the  lands  or 
not,  provided  said  work  actually  and  in  fact  does 
benefit  said  lands.  It  would  be  impossible  to  do  and 
perform  each  and  every  act  required  in  the  develop- 
ment of  oil  and  gas  on  this  lease,  within  the  four 
corners  thereof.  Take  the  water  line  for  example. 
One  might  easily  find  that  he  had  no  water  supply 
within  the  four  corners  of  the  lease  and  yet  it  is  im- 
possible to  operate  a  lease  without  water  and  conse- 
quently the  operator  would  be  required  to  haul  water 
from  other  lands  by  the  use  of  a  tank  wagon  or  any 
other  facility  or  by  use  of  a  pipe  line  from  other 
premises,  and,  if  your   contention  in  this  case  is 
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correct,  The  Ohio  Oil  Company  would  not  be  per- 
mitted to  charge  you  for  any  expense  incident  to  that 
pipe  line  after  it  left  the  boundary  line  of  your 
lease,  although  you  can  easily  see  that  it  is  imper- 
ative that  some  means  be  used  to  convey  water  from 
other  land  to  the  leased  premises.  Again,  drilling 
equipment  might  need  repairing,  for  example  and 
according  to  your  contention,  it  would  be  necessary 
for  The  Ohio  Oil  Company  to  perform  that  work 
upon  the  lease  or  else  not  charge  you  for  it.  The 
representatives  of  the  Ohio  Oil  Company  who  made 
this  contract  with  jowt  clients  do  not  recall  any  con- 
versation relative  to  making  charges  against  the 
Troy- Sweet  Grass  Oil  Syndicate  for  the  actual 
amount  of  expenses  incurred  on  the  lease  itself,  or 
as  you  say  within  the  four  corners  thereof.  The  quo- 
tation that  you  make  is  not  applicable  to  the  ques- 
tion here  involved,  for  the  reason  that  that  is  a 
clause  stating  that  The  Ohio  Oil  Company  shall 
look  to  the  proceeds  belonging  to  the  Troy-Sweet 
Grrass  Oil  Syndicate,  in  order  to  reimburse  itself 
for  the  cost  of  developing  and  operating  said  lands, 
and  that  if  said  proceeds  were  insufficient  to  fully 
reimburse  it,  that  it  would  be  then  required  to  stand 
the  deficiency  itself.  In  other  words,  this  was  and 
is  a  contract  wherein  The  Ohio  Oil  Company  was  ob- 
ligated to  take  all  the  chance  incident  to  the  develop- 
ment and  operation  of  the  leased  lands  and  should 
look  solely  to  production  and  equipment  for  reim- 
bursement. We  believe  that  the  contract  is  a  fair 
one  and  that  what  the  Troy-Sweet  Grass  Oil  Syn- 
dicate desired  at  the  time  the  agreement  was  made 
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was  the  development  and  operation  of  said  land  for 
oil  and  gas  purposes.  They  did  not  discuss  with 
us  nor  did  they  express  themselves  in  the  light  that 
the  only  expense  chargeable  to  them  would  be  the 
expense  incurred  within  the  four  corners  of  the 
lease.  We  contend  that  we  have  at  all  times  de- 
veloped and  operated  this  land  in  an  economical 
and  business-like  manner,  having  due  regard  to  all 
the  existing  circumstances. 

(6)  That  We  Have  Charged  the  Lease  With  a 
Price  of  $2.00  Per  Foot  for  the  Use  of  Our  Own 
Tools  in  Drilling  Several  Wells:  That  in  Your 
Opinion  the  Charge  Is  Excessive  on  the  Ground 
That  the  Universal  Price  in  the  Field  for  the  Use  of 
Tools  Is  Not  to  Exceed  $1.00  Per  Foot  and  That 
You  Should  Receive  a  Corresponding  Credit. 

We  beg  leave  to  advise  that  we  have  charged  for 
the  use  of  our  own  tools  for  drilling  done  under 
labor  contracts  on  the  Baker  lease  the  actual  amount 
that  is  charged  throughout  the  field  for  the  use  of 
such  tools;  that  our  price  is  merely  the  difference 
between  a  drilling  contract,  whereb}^  the  contractor 
furnishes  all  the  tools,  and  a  labor  contract,  whereby 
the  contractor  does  not  furnish  any  of  the  tools.  In 
other  words,  it  was  possible  at  the  time  the  wells 
were  drilled  with  the  company  tools,  for  an  operator 
to  make  a  contract  for  the  drilling  of  a  well  at  $4.00 
per  foot  and  the  contractor  furnish  all  the  tools; 
and  it  was  also  possible  for  an  operator  to  make  a 
contract  for  the  drilling  of  a  well  at  $2.00  per  foot 
and  the  operator  furnish  all  the  tools.   We  believe 
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that  if  you  will  look  into  this  matter,  you  will  find 
our  statement  to  be  correct  and  sufficient  to  convince 
you  that  we  have  not  made  an  overcharge  for  the 
use  of  our  own  tools  used  in  the  drilling  of  wells 
under  labor  contracts  on  the  Baker  lease. 

(7)  That  an  Examination  of  Our  Records 
Show^s  That  the  Average  Cost  of  the  9  Wells  Drilled 
on  the  Baker  Lease  Was  $14,800.00 ;  That  the  Same 
Should  Only  Have  Cost  an  Average  of  $10,000.00; 
You  Therefore  Request  a  Rebate  of  Not  Less  Than 
$4,000.00. 

It  is  almost  next  to  impossible  for  any  operator 
to  determine  in  advance  what  an  oil  well  will  cost  to 
drill.  However,  we  are  satisfied  that  the  wells  on 
the  Baker  lease  that  have  been  drilled  by  us  or  for 
us  have  cost  in  no  cases  more  than  was  absolutely 
necessary  under  all  the  circumstances.  Regardless 
of  whether  or  not  other  wells  on  other  lands  have 
been  drilled  for  $10,000.00  per  wells,  we  contend  that 
the  cost  involved  is  determined  solely  from  the  facts 
and  circumstances  existing  in  each  particular  case. 
Possibly  you  are  not  aware  of  the  fact  that  drilling 
on  the  [_QG^  Baker  farm  is  different  and  more  ex- 
pensive that  in  many  other  parts  of  the  field.  We 
always  employed  the  very  best  of  the  contractors 
and  drilled  some  of  the  wells  in  the  early  days  of  this 
field  when  drilling  was  more  expensive  than  now, 
and  any  fair  minded  man  with  knowledge  of  the 
facts  will  tell  you  that  the  amount  that  it  cost  The 
Ohio  Oil  Company  to  drill  these  nine  wells  is  not 
excessive.  We  would  be  perfectly  willing  and  glad  to 
go  over  our  expenses  incident  to  the  drilling  of  these 
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wells  and  also  the  logs  of  these  wells  and  show  you 
what  was  done  in  each  case,  in  an  effort  to  satisfy 
you  that  no  advantage  has  been  taken  of  you  and 
that  none  was  ever  contemplated  by  us. 

(8)  That  We  Made  a  Net  Return  to  the  State 
of  Montana,  on  the  Net  Proceeds  Tax  for  1923  on 
a  Basis  of  100%  Return,  and  That  Our  Action 
Makes  It  Impossible  for  You  to  Keep  From  Pay- 
ing More  Than  You  Are  Entitled  to  Pay  Under  the 
Law  of  the  State. 

You  indicate  that  you  are  familiar  with  all  the 
facts  and  circumstances  incident  to  the  return  that 
we  made.  We  confess  that  the  matter  of  tax  returns, 
under  the  regulations  of  the  Board,  was  somewhat 
com]3licated.  At  the  same  time,  if  it  could  be  shown 
that  the  return  we  made  was  not  a  100%  return,  we 
can  see  no  reason  why  the  Board  should  object  to 
allowing  you  to  make  a  supplemental  return  and 
thereby  secure  and  derive  the  benefits  that  you  claim 
to  be  entitled  to  but  did  not  receive.  However,  we 
are  perfectly  willing  to  endeavor  to  work  out  some 
plan  that  will  be  mutually  agreeable;  and  in  this 
connection  we  invite  you  to  make  some  suggestions 
as  to  the  proper  method  to  be  followed  in  making 
net  proceeds  returns. 

We  are  very  sorry  to  find  that  your  clients  feel 
that  some  advantage  has  been  taken  of  them  and  we 
earnestly  hope  that  the  explanations  that  we  have 
given  here  will  at  least  be  a  starting  point  towards 
convincing  them  that  everything  that  the  Ohio  Oil 
Company  has  done  in  connection  with  the  develop- 
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merit  and  operation  of  the  Baker  lands  has  been  fair 
and  reasonable.  We  regret  exceedingly  to  have  you 
make  the  statement  that  The  Ohio  Oil  Company 
has  not  performed  the  work  required  of  it  under  the 
contract  in  a  good  and  business-like  manner.  From 
our  experience  in  developing  and  operating  oil  land 
all  over  the  country,  we  have  demonstrated  that  the 
methods  and  practices  of  this  company,  over  the  life 
of  a  lease  or  field,  are  far  more  economical  than  the 
methods  employed  by  many  other  operators.  We 
feel  confident  that  the  management  of  the  Baker 
lease  has  been  above  the  average. 

We  trust  that  you  will  consider  your  various  ob- 
jections in  the  light  of  the  explanations  herein  con- 
tained. 

Very  truly  yours, 

/s/  T.  B.  FIRMIN, 
Cashier.  [67] 

EXHIBIT  "C" 

Form  350  Findlay,  Ohio,  June  30,  1927 

Bill  No.  W-1092-27 
Potlatch  Oil  &  Ref'g-  Company 
Baker  &  I,  Sindon  In  Account  With  The  Ohio  Oil  Co. 

Summary 

Oil  Expense  195.52 

10%  of  above — Overhead  Expense 19.55 

Service  Department  93.48 

Gas  Sales 10.83  '.... 

Other  Income  29.73 

Oil    Credits    2,764.24  2,864'80 

Net  Credit  balance  during  June,  1927..  2,496.25 

Calculations  Checked. 

Office  Copy.  July  28,  1927.  [68] 
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Form  350  Findlay,  Ohio,  June  30, 1927 

BiU  No 

Potlatch  Oil  &  Rig.  Co. 
In  Account  With  The  Ohio  Oil  Co. 

Sheet  #1 

Detailed  Statement  of  Oil  Expense 

Irving  H.  Baker  Farm 

Foreman :  Labor.  Your 

Gross   221/2% 

9/75  of  15  days  @  250.00  per  mo 15.00       

9/75  of  15  days  @  250.00  per  mo 15.00       

Expense  on  field  autos  9/76  of  900.00 106.58     136.58       30.73 


Pumping  labor. 

30  days  pumping  @  4.25 127.50       

30  days  pumping  @  4.25 127.50     255.00       57.37 


Repairs  Well  Equipment :  Labor. 

12  days  pull,  run  &  fish  rods  &  tub.@4.25  51.01       

6  days  pull  &  fish  rods  &  tub.  @  5.00 30.00       

2  days  pull  &  run  rods  &  tub.  @  4.00 8.00  89.01      20.02 


Repairs  Well  Equipment :  Tmg.  &  Trkg. 

5  days  pull  &  fish  rods  &  tub.  @  12.00 60.00       13.50 

Repairs  Well  Equipment :  Material 

10  1%''  Lubricups 1.90       

10  11/4''  Superior  cups 2.30       

4  II/4"  Superior  cups 88       

6  9/16"  stfg.  box  rings — rubber 36       

12  1%"  valve  cups 2.78       

Carr.    overcharge   on   1%"   sucker   rod 

elevator  in  May 14.59  6.45         1.45 

Repairs  Surface  Equipment :  Labor. 
11/2  days  rep.  water  line  &  start  eng. 

@  5.50 8.25       

6  days  repair  lines  &  keep  time  4.00....     24.00        

31/2  days  rep.  lines  &  eng.  @  4.25 14.87       

21/2  davs  rep.  water  line  &  pain  Pewter 

Pr.  @  4.25 10.63        

1  day  rep.  eng.  block  brakes 4.00  61.75       13.89 


Repairs  Surface  Equipment :  Tmg.  &  Trkg. 

Haul  2  tanks  water 12.00       

3  hr.  haul  eng.  cvlinder  @  3.50 10.50       

Ditching  lead  line— 450  ft.  @  20^  ft 90.00 

11/2  davs  filling  ditch  (w  17.00 25.50       

FilHng  ditch— 450  ft.  @  11/2^  ft 6.75  144.75      32.57 


Total  Sheet  #1 166.63 
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Form  350                                          Findlay,  Ohio,  June  30,  1927 

Bill  No 

Potlatch  Oil  &  Rfg.  Co. 
In  Account  With  The  Ohio  Oil  Co. 

Sheet  #2 
Oil  Expense  Continued 
Irving  H.  Baker  Farm 

Your 

Repairs  Surface  Equipment :  Material.  Gross    221/2% 

2  2''  X  11/2''  C.  I.  Bushing 16       

2  3/g"  collars  10       

2  14''  X  2''  nipples 04       

1  2"  I.  B.  Stop 1.77       

10  gal.  Battleship  gray  paint 27.70        

1  3/g'' Br.  air  cock 16        

1  %""  angle  valve 47        

1  %''  #2  sight  feed  oil  cup 1.83        

1  #63  driving  bar  spring  guide 37       

1  #46  driving  bar  spring 07        

1  #44  roller  pin 15        

1  #8  latch  spring 06        

16  yds.  sand  &  gravel  @  50^ 8.00       

1  11/2''  C.  I.  plug 04       

1  1  Boson  lubricator 7.81        

4  2''  X  4"  nipples 40        

2  2"  X  2''  nipples 14       

2  1"  X  el.  nipples 04       

2  hr.  cutting  on  volume  tanks  @  3.50.—       7.00       

21/^  hr.  welding  volume  tank  @  3.50 8.75        

2  Wrenches  &  1  hammer 3.48  67.94       15.29 


Supplies. 

1  #1  Toledo  pipe  stock  &  dies 29.40        

1  24"  Trimo  wrench 2.39        

20#  White  waste 3.80       

1  5  sal.  W.  J.  oil  can 82        

11/0  hr.  weld  2"  beamer  stock 3.00        

5  gal.  Capitol  St.  cyl.  oil  @  64^ 3.20       " 

30  Gal.  std.  gas  eng.  oil  @  57^^ 17.10       

2  #6  Col.  drv  cells 74  60.45      13.60 


Total  Sheet  #2 28.89 

Summary 

Total  Sheet  #1 166.63       

Total  Sheet  #2 28.89       


Total  Oil  Expense 195.52 
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Form  350  Findlay,  Ohio,  June  30,  1927 

Bill  No 

Potlatch  Oil  &  Refining  Company 
In  Account  With  The  Ohio  Oil  Co. 

Service  Division  Summary 

Investment:  11.99       

Swayze  Camp  11.99       

Expense:    89.87        

Swayze  Camp  89.87       

Income :  Swayze  Camp 8.38        8.38       

Net  Total  93.48       


Form  350  Findlay,  Ohio,  June  30,  1927 

Bill  No 

Potlatch  Oil  &  Refining  Company 

OK  H.  J.  Allen                      In  Account  With  The  Ohio  Oil  Co. 

Detailed  Statement  of  Camp  Investment  Your 

Swayze  Camp :                                                              Gross  Int. 

6  Blankets 3.00         18.00       

2  Hrs.  making  grate  for  incinerator 2.00  4,00       

5  Hrs.  cut  &  weld  burner  for  incinerator  3.50         17.50       

1  Hr.  making  grate  for  incinerator 2.00  2.00       

2  Hrs.  making  grate  for  incinerator 2.00  4.00       

1  Hr.  making  hinges  for  incinerator 2.00  2.00       

25  Sacks  cement 5.25bbl    32.80       

4  Sax  fire  clay 2.50         10.00       

10%   Discount  on  42.80 4.28        

Reimburse  P.  R.  Nason  for  4  blankets 

returned    3.871/2      15.50        

1  Day  laying  gas  line  to  incinerator 4.25  4.25       

9  Hrs.  hauling  dirt  from  incinerator 3.50         31.50       

To  bedding  sold  during  June,  1927 41.22       

1  11/4  X  1"  C.  I.  Bushing 04  .04       

2  1"  Collars 15  .30       

2  1  X  2"  Nipples 03  .06       

1  2x4"  Nipples 10  .10       

4  1x4"  Nipples 04  .16       

3  r  Ells 08  .24       

1  1"  I.  B.  Globe  Valve 1.55  1.55        

3  r  Tees 08  .24       

2  1"   R.   R.   Lip  Unions 23  .46        

2  1x8"  Nipples 08  .16       

2  Hrs.  hauling  dirt  for  incinerator 1.50  3.00       

To  bedding  sold  during  June,  1927 6.00       

To  char)»e  blksniith  shop  lal)or  in  bldg. 
incinerator.  Tliis  labor  chgd  to  ex- 
pense May,  1927  in  error 75.40       

Total 171.76       

Your  interest  6.9813% 11.99 
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Detailed  Statement  of  Camp  Expense 

Swayze  Camp  Your 

Gross  Int. 

1      Myers  Pump 5.68       

10       Yds.  sand  &  gravel 50  5.00       

200#  White  lead 19.80  ewt  39.60       

1  Gal  #3  Wall  paint 3.25  3.25       

1/2      Gal  #3  Wall  paint 1.75  1.75       

2  Gal  #11  Wall  paint 3.25  6.50       

i/>       Gal  #11  Wall  paint 1.75  1.75       

10%  Disc,  on  13.25 1.32        

17       Tanks  drinking  water  May,  1927....  4.00  68.00        

200#  White  lead 19.80  cwt  39.60       

1      Gal  Varnish 4.50  4.50       

5       Sax   Fire   clav 1.35  6.75        

3  2x2-14  Fir  Ibr.  14  ft 12  1.68        

100      Ft.  14  round 1.25  1.25       

1      2/8  X  6/8-1 1/8  screen  door 5.50  5.50       

4  Boxes  tacks 10  .40       

3  Boxes  brads 10  .30       

10%  Disc,  on  9.13 .91        

100#  White  lead 25  25.00       

1  Gal  varnish 5.00  5.00       

2#  Burnt  umber 55  1.10        

10%  Disc,  on  31.10 3.11        

8         Pkgs.  Albastine 75  6.00        

160#  Plaster 27.00  ton  2.16       

10%  Disc,  on  8.16 .82        

2  Pts.  Black  enamel 1.391/2  2.79       

1  24x28  D  S  Glass 2.55  2.55       

1/2       Pt.  Duco  paint 75  .75        

2  Sheets  sand  paper 02^2  -05       

10%  Disc,  on  3.35 .34        

20      2x4-14  Lumber  187' 41.00  M  7.67       

8      2x4-20  Lumber  107' 45.00  M  4.82       

4  2x12-14  Lumber  112' 42.00  M  4.70        

45      1x10-14  shiplap  525' 41.00  M  21.53       

15      1x6-16  #3  Boards  120' 41.00  M  4.92       

600      Fire  brick I21/2  75.00       

5  Gal  linseed  oil 2.20  11.00       

3  Gal.  turpentine 2.20  6.60       

20#  Smooth  wire 10  2.00       

10%  Disc,  on  138.24 13.82        

2  4"  Paint  brushes 3.50  7.00 

1       31/2"  Paint  brush 3.00  3.00        

1       Lettering  brush 25  .25        

1       Pt.  paint  solvent 80  .80        

10%  Disc,  on  11.05 1.11        

3  Pkgs.  Alabastine 75  2.25        

10%  Disc,  on  2.25 .23        

5       Qts.  #3  Wall  Paint 95  4.75       
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Your 

Gross  Int. 

r    Lampblack 70  .70       

10%  Disc,  on  5.45 .55       

Contract    price    for    painting    & 

building  incinerator 110.00       

Wash  house 140.00       

House  #18 25.00       

House  #24 30.00       

House  #17 30.00       

House  #19 30.00       

House  #20 70.00       

Water  Supply,  May,  1927 25.00       

To  Laundry  on  4  blankets  rtd.  by 

Nason  1.25       

1/2       Day  grading  streets 4.25  2.12       

4  Days  pumping  water 4.25  17.00       

1       Day  rep.  plumbing  &  gas  line 4.25  4.25       

1       Day  cleaning  camp 4.00  4.00       

15      Days  caretaker 4.00  60.00       

5  Hrs.  hauling  trash 1.50  7.50       

4       Hrs.  grading  roads 3.50  14.00        

12       Hrs.  hauling  trash 3.50  42.00       

Contract  price  to  screen  in  porch 

on  house  #20 5.00       

Painting  Brownlee  house 20.00       

Contract    price    painting    pump 

house    5.00       

Painting  &  whitewashing  10  toilets 70.00        

Shingling  &  rep.  10  toilets 60.00       

Repairing  &  varnishing  houses 
#3,  4,  24,  17 

To  water  15.19,  20 72.00        

sold  during  June,  1927 3.00       

1       2"x4"  Nipple 10  .10       

1  2"RR  Lip  Union 63  .63       

Oas  supply  for  June,  1927 5.00       

Days  cutting  weeds 4.25  8.50       

1/2       Day  pumping  water 4.25  2.12        

2  Days  cutting  weeds 4.25  8.50       

15       Days  caretaker .: 4.00  60.00       

9       TTrs.  hauling  trash 1.50  13.50        

4       Hrs.  dragging  street.s 6.00        

1       Mo.  water  supply  June,  1927 25.00       

To  water  sold  during  June.  1927 5.00        

To  credit  Exp.  a/c/w/  labor  & 
material  chgd  in  May,  1927,  in 
building    incinerator    trfrd   to 

Investment  a/c 75.40       

Total 1,287.26       

Your  interest  6.9813% 89.87 


o 
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Detailed  Statement  of  Camp  Income — House  Rent 

Swayze  Camp :  ( Jross 

Miscl.  Sales  House  rent  for  June,  1927 10.00 

E.  B.  McCann  House  rent  for  June,  1927 10.00 

R.  Armonette  House  rent  for  June,  1927 5.00 

T.  A.  Bellecourt  House  rent  for  June,  1927..    5.00 
Miscl.   Sales  House  rent  for  June,   1927, 

ded.  from  P.R 90.00 

Total 130.00 

Your  interest  8.9813% 

Statement  of  Gas  Sales : 
Israel  Sindon  Farm 

Gross 

Gas  Earnings:  Sales:  26.00  

Less  81/2%  royalty 1.95         24.05 


Your 
Int. 


8.38 

Your 
45% 

io.ss 


Statement  of  Other  Income:  Oil  Prod.  Farms. 
Irving  H.  Baker  Farm. 

Gas  Earnings:  Sales 8.00 

Less  1/8  royalty 1.00 

Steam  Earnings 

Water  Earnings 

House  Rent 


Gross 


7.00 

106.15 

5.00 

14.00 


Your 

221/2% 


1.57 

23.88 

1.13 

3.15 


Total  Other  Income 29.73 


[Endorsed] :     Filed  April  27,  1948.  [78] 
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[Title  of  District  Court  and  Cause.] 

STIPULATION 

It  Is  Hereby  Stipulated  and  Agreed  by  and  be- 
tween the  Plaintiffs  and  Defendant  above  named,  in 
the  above-entitled  action,  by  and  through  the  under- 
signed, their  attorneys  of  record,  that  for  all  pur- 
poses in  or  connected  with  the  above-entitled  action, 
the  following  facts  are  admitted  as  being  true  and 
correct,  to  wit: 

1.  That  the  assignment,  transfer,  and  conveyance 
to  the  Inland  Empire  Oil  and  Gas  Syndicate  of  an 
undivided  one-half  interest  of  said  Troy-Sweet  Grass 
Oil  Syndicate  in  the  oil  and  gas  leases  and  Oper- 
ating Agreement,  in  so  far  as  same  pertained  to  the 
Southwest  Quarter  of  Section  3  and  the  Southeast 
Quarter  of  Section  4,  Township  35  North,  Range 
2  West,  Montana  Principal  Meridian,  commonly 
Imown  as  the  Baker  Lease,  referred  to  in  Paragraph 
VIII,  page  5,  of  Plaintiffs'  complaint  was  made  on 
January  1,  1923. 

2.  That  Mr.  F.  E.  Hurley,  Mr.  A.  M.  Sellery, 
Mr.  L.  J.  Yealy,  Mr  Virgil  McCracken,  Mr.  F.  A. 
Billstone,  Mr.  F.  B.  Firmin,  Mr.  Slim  Hungerford, 
and  Mr.  John  McFadyen,  who  is  also  known  under 
the  names  of  John  McFayden,  Jack  McFadyen,  and 
Jack  McFayden,  respectively,  were  in  the  employ 
of  the  defendant  The  Ohio  Oil  Company,  in  the 
respective  [80]  capacities  and  during  the  respective 
years  (amongst  others)  hereinafter  set  opposite 
their  respective  names,  to  wit : 
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Name 
F.  E.  Hurlev 


Capacity 


Years  Employed 


Vice  President  in  charge       May  1921  to 
of  Rocky  Mountain  Division  May  1925 

Vice  President  in  charge  of    May  1925  until 
Land  and  Property  Acquisi-  his  death  on 
tion  July  27, 1928 

Leaseman,  Rocky  Mountain  1917-1927 
Division 

General  Superintendent  at    September  1922 

to  March  1938 


A.  M.  Sellery 

L.J.Yealy 

Shelby,  Montana 

Virgil  McCracken  Cashier  at  Shelby  Office 
F.  A.  Billstone        Assistant  Treasurer 

Treasurer  and  Director 


F.  B.  Firmin 


Cashier,  Rocky  Mountain 
Division 

Assistant  Treasurer 


Slim  Hungerf  ord  Tool  Pusher 
John  McFadyen 


Division  Manager,  Rocky 
Mountain  Division 


January   1,   1923 
to  Dec.  9,  1936 

January  14, 1915, 
to  May  24,  1934 

May  24,  1934  to 
August  1,  1946 
(Retired) 

December  1919 
to  1927 

1927-1935 
(Died  in  1942) 

1920-1924 

1912  to  May  31, 
1941   (Retired) 
(Died    April    26, 
1943) 


Dated  this  28th  day  of  October,  1949. 

/s/  E.  J.  McCABE, 

Attorney  for  Plaintiffs. 

/s/  W.  H.  EVERETT, 

/s/  LOUIS  P.  DONOVAN, 

Attorneys  for  Defendant. 


[Endorsed]  :     Filed  November  7,  1949.  [81] 
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[Title  of  District  Court  and  Cause.] 

STIPULATION  OF  FACTS  ADMITTED 

It  Is  Hereby  Stipulated  and  Agreed  by  and  be- 
tween the  Plaintiffs  and  Defendant  above  named,  in 
the  above-entitled  action,  by  and  through  the  under- 
signed, their  attorneys  of  record,  that  for  all  pur- 
poses in  or  connected  with  the  above-entitled  action, 
the  following  facts  alleged  in  the  specified  para- 
graphs of  the  answer  of  Defendant,  heretofore  filed 
in  said  action,  are  admitted  by  the  Plaintiffs  as  be- 
ing true  and  correct,  to  wit : 

1.  "That  the  Assignment  therein  referred  to  is 
not  dated,  but  is  acknowledged  as  of  January  1, 
1923,  and  that  Inland  Empire  Oil  and  Gas  Syndicate 
purchased  its  interest  'as  subject  to  the  interest  of 
The  Ohio  Oil  Company,'  and  that  said  Assignment 
specifically  refers  to  the  Operating  Agreement  at- 
tached to  plaintiffs'  Complaint"  as  alleged  in  Para- 
graph IV,  page  2,  of  Answer. 

2.  "That  in  the  Assignment  therein  referred  to 
dated  August  18,  1923,  Potlatch  Oil  and  Refining 
Company  'agrees  to  keep  and  perform  the  terms  and 
conditions  of  all  contracts  and  agreements  of  every 
kind  and  description  bj^  this  instrument  or  other- 
wise this  day  transferred  to'  Potlatch  Oil  and  Re- 
fining Company"  as  alleged  in  Paragraph  V,  page  2, 
of  Answer. 

3.  "For  the  purpose  of  adjusting  and  setting 
said  protests  and  reaching  an  agreement  thereon,  a 
conference  was  had  [83]  between  representatives  of 
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plaintiffs  herein  and  representatives  of  defendant 
herein  at  Shelby,  Montana,  on  or  about  August  7, 
1925,  and  as  a  result  of  said  conference,  it  was 
agreed  between  plaintiffs  herein  and  the  defendant 
herein  that  Messrs.  Freeman,  Thelen  and  Frary, 
attorneys  at  law  at  Great  Falls,  Montana,  and  at- 
torneys for  plaintiffs  herein,  would  reduce  to  writing 
and  send  to  defendant  herein  a  statement  of  the 
items  constituting  the  difference  of  opinion  between 
plaintiffs  and  the  defendant  in  the  interpretation 
of  said  Operating  Agreement  and  plaintiffs'  objec- 
tions to  accounts  theretofore  rendered  by  the  de- 
fendant in  connection  with  its  operations  under  the 
said  Operating  Agreement,  and  pursuant  thereto  the 
said  Messrs.  Freeman,  Thelen  and  Frary,  attorneys 
and  agents  for  the  plaintiffs  herein,  did  reduce  to 
writing  and  send  to  the  defendant,  on  or  about  the 
8th  day  of  August,  1925,  a  written  statement  of  the 
items  in  dispute,  and  thereafter  on  September  12, 
1925,  the  defendant,  through  its  Cashier,  F.  B.  Fir- 
min,  replied  to  said  Messrs.  Freeman,  Thelen  & 
Frary"  and  ''A  full  true  and  correct  copy  of  said 
written  statement  from  Messrs.  Freeman,  Thelen  & 
Frary  addressed  to  defendant  under  date  August  8, 
1925,  is  hereto  attached  and  marked  Exhibit  'A' 
hereof,  and  a  full,  true  and  correct  copy  of  defend- 
ant's reply  thereto  under  date  September  12,  1925, 
is  hereto  attached  and  marked  Exhibit  'B'  hereof." 
(See  paragraph  IX,  page  3,  of  Answer.) 

4.  That  during  the  entire  period  of  time  between 
August  7,  1925,  and  February  28,  1943,  written  state- 
ments were  rendered  monthly  by  defendant  to  the 
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plaintiffs  showing  the  costs  and  expenses  as  claimed 
by  defendant  in  the  developing  and  operating  of  the 
lands  and  leases  under  said  Operating  Agreement 
and  for  those  months  wherein  said  statements 
showed  a  credit  balance  remittances  were  made  to 
the  plaintiffs  herein  of  the  amounts  shown  as  credits 
to  plaintiffs  on  said  statements,  respectively,  and 
that  said  statements  were  received  and  said  re- 
mittances were  accepted  by  the  plaintiffs  and  [84] 
said  remittances  are  still  retained  by  plaintiffs,  re- 
spectively.  (See  Paragraph  IX,  page  4,  of  Answer.) 

5.  '^That  the  plaintiffs  herein  had  notice  of  all 
the  accounts  of  the  defendant  set  forth  in  the  com- 
plaint" and  "that  F.  E.  Hurley  and  A.  ^,L  Sellery 
died  prior  to  the  commencement  of  this  action,  said 
P.  E.  Hurley,  defendant's  Vice  President,  having 
died  at  Pindlay,  Ohio,  on  or  about  the  27th  day  of 
July,  1928,  and  the  said  A.  M.  Sellery  having  died 
at  El  Paso,  Texas,  on  or  about  the  14th  day  of 
February,  1927."  (See  "First  Affirmative  Defense," 
page  5,  of  Answer.) 

6.  "That  on  or  about  July  5,  1922,  the  defendant. 
The  Ohio  Oil  Company,  commenced  the  drilling  of 
a  well  upon  the  SWi^NWi^  of  Section  1,  Township 
35  North,  Range  2  West  (the  Israel  Sindon  Oil  and 
Gas  Lease),  known  as  the  I.  Sindon  No.  1  well,  and 
completed  the  same  to  the  formation  known  as  the 
Sunburst  sand,  on  or  about  the  18th  day  of  Septem- 
ber, 1922,  to  such  depth  as  was  deemed  an  adequate 
test  of  the  oil  and  gas  content  of  the  first  commercial 
oil   sand,    of   said   lease,    and    defendant    obtained 
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therein  a  commercial  gas  well ;  and  that  the  defend- 
ant, The  Ohio  Oil  Company,  commenced  the  drilling 
of  a  well  upon  the  Irving  H.  Baker  Oil  and  Gas 
Lease,  known  as  Irving  Baker  No.  1  well,  located 
on  the  SW14SE1/4  of  Section  4,  Township  35  North, 
Range  2  West,  and  defendant  completed  same  to  the 
formation  known  as  the  Ellis  sand  as  a  commercial 
oil  well  on  or  about  the  27th  day  of  January,  1923, 
and  that  at  all  times  since  the  completion  of  said 
Irving  Baker  No.  1  well,  the  said  Irving  H.  Baker 
lease  has  been  developed  and  produced  by  The  Ohio 
Oil  Company  and  has  produced  oil  in  commercial 
quantities."   (See  Paragraph  I,  page  6,  of  Answer.) 

7.  That  the  defendant  ever  since  the  completion 
of  the  I.  Sindon  No.  1  well  above  mentioned  and  the 
Irving  Baker  No.  1  w^ell  above  mentioned,  has  ren- 
dered to  the  plaintiffs  herein  monthly  statements 
showing  the  cost  and  expenses  as  claimed  by  the  [85] 
defendant  of  developing  and  operating  said  lands 
and  leases  and  defendant  has  remitted  to  plaintiffs 
the  amount  of  the  credit  shown  on  said  monthly 
statements  wherein  said  statements  showed  a  credit 
balance.  See  paragraph  III,  pages  6  and  7,  of  An- 
swer.) 

8.  That  payments  made  by  the  Ohio  Oil  Company 
drawn  to  the  order  of  plaintiffs,  respectively,  were 
transmitted  to  and  received  by  plaintiffs  and  the 
statements  and  the  checks  were  accepted  and  re- 
ceived by  plaintiffs  and  said  checks  were  presented 
for  payment  by  plaintiffs  and  the  amounts  thereof 
were  received  by  plaintiffs  and  plaintiffs,  respec- 
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tively,  have  kept  and  retained  the  proceeds  of  said 
checks.  (See  paragraph  IV,  pages  7  and  8,  of  An- 
swer.) 

9.  A  correct  copy  of  the  monthly  statement  ren- 
dered by  defendant  to  the  plaintiff  Potlatch  Oil  and 
Refining  Company  for  the  month  of  June,  1927,  is 
attached  to  the  defendant's  answer  marked  Exhibit 
''C"  thereof  and  a  similar  statement  was  made  and 
rendered  for  the  same  month  by  defendant  to  In- 
land Empire  Oil  &  Gas  Syndicate.  (See  paragraph 
V,  pages  8  and  9,  of  Answer.) 

10.  That  the  total  amount  of  payments  remitted 
to  plaintiffs  by  the  defendant  from  the  date  of  the 
completion  of  the  first  commercial  oil  or  gas  well 
and  the  31st  day  of  January,  1943,  amounted  to  ap- 
proximately $250,000.  (See  paragraph  V,  page  9,  of 
Answer.) 

Dated  this  27th  day  of  August,  1949. 

E.  J.  McCABE, 

Attorney  for  Plaintiffs. 

LOUIS  P.  DONOVAN, 

W.  H.  EVERETT, 

Attorneys  for  Defendant. 

[Endorsed] :     Filed  August  29,  1949.  [86] 
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[Title  of  District  Court  and  Cause.] 

INTERROGATORIES  TO  ADVERSE  PARTY 

The  defendant  requests  that  the  plaintiff,  Potlatch 
Oil  and  Refining  Company,  by  an  officer  or  officers 
thereof,  competent  to  testify  in  its  behalf,  answer 
under  oath  in  accordance  with  Rule  33  of  the  Fed- 
eral Rules  of  Civil  Procedure,  the  following  Inter- 
rogatories : 

1.  Please  state  whether  The  Ohio  Oil  Company 
has  furnished  you  with  any  statements  of  account 
under  the  Operating  Agreement  of  June  15,  1922, 
attached  to  your  Complaint  herein. 

2.  When  did  The  Ohio  Oil  Company  furnish 
you  the  first  such  statement  of  account"? 

3.  When  did  The  Ohio  Oil  Company  furnish  you 
the  last  such  statement  of  account? 

4.  Did  The  Ohio  Oil  Company  furnish  you  a 
statement  each  and  every  month  from  and  after  the 
date  of  the  first  statement  received  by  you  ?  [88] 

5.  Do  any  of  such  statements  show  credit  bal- 
ances ? 

6.  If  you  have  answered  "Yes"  to  Interrogatory 
5,  then  please  state  what  and  all  months  credit 
balances  are  shown,  listing  the  respective  amounts 
thereof  by  date. 

7.  If  you  have  answered  Interrogatory  6  and 
have  listed  credit  balances,  then  state  whether  checks 
of  The  Ohio  Oil  Company,  for  the  respective  credit 
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l)alances,  were  currently  received  by  you  with  each 
such  statement? 

8.  If  you  have  answered  Interrogatory  7  "Yes," 
then  state  whether  you  have  received  the  amounts 
respectively  represented  by  said  checks  so  received. 

9.  If  you  have  answered  that  you  have  received 
checks  from  The  Ohio  Oil  Company,  then  state  the 
ai:)13roximate  date  each  check  was  received  by  you 
and  the  amount  thereof. 

10.  If  you  have  answered  that  you  have  received 
monthly  statements  from  The  Ohio  Oil  Company, 
then  properly  identify  and  attach  each  and  all  and 
every  part  of  such  statements  so  received  to  your 
answer,  and  state  that  you  have  done  so. 

Dated  this  28th  day  of  April,  A.D.  1948. 

W.  H.  EVERETT, 
Attorney  for  defendant,  The  Ohio  Oil  Company. 

LOUIS  P.  DONOVAN, 

Attorney  for  Defendant,  The  Ohio  Oil  Company. 

[Endorsed]  :     Filed  May  1,  1948.  [89] 
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[Title  of  District  Court  and  Cause.] 

PLAINTIFF'S    OBJECTIONS    TO 
DEFENDANT'S  INTERROGATORIES 

Now  Comes  plaintiff  Potlatch  Oil  and  Refining 
Company  and  objects  to  Defendant's  interrogatory 
number  10  of  the  interrogatories  heretofore  served 
ujDon  said  plaintiff,  for  the  following  reasons : 

I. 

That  said  interrogatory  number  10  of  said  defend- 
ant is  not  for  the  discovery  of  facts  and  documents 
material  to  the  support  of  defendant's  or  plaintiffs' 
cause  within  the  meaning  of  Rule  33  of  Federal 
Rules  of  Civil  Procedure,  in  that  said  rule  does  not 
provide  for  the  production  of  documents  and  writ- 
ings. Rule  34  of  Federal  Rules  of  Civil  Procedure 
provides  for  the  production  and  inspection  and  copy- 
ing or  photographing  of  any  designated  document, 
paper,  books,  accounts,  letters,  photographs,  objects, 
or  tangible  things  not  privileged,  which  constitute  or 
contain  evidence  relating  to  any  of  the  matters 
mthin  the  scope  of  the  examination  permitted  by 
Rule  26(b)  and  which  are  in  the  possession,  custody, 
or  control  of  a  party  to  the  action. 

Said  plaintiff  hereby  consents  to  the  inspection 
of  the  monthly  statements  referred  to  in  said  inter- 
rogatory number  10  and  the  copying  or  photograph- 
ing by  said  defendant  of  any  one  or  more  or  all  of 
said  monthly  statements.  Said  statements  are  now 
in  the  custody  of  the  attorney  for  said  plaintiff,  in 
his   office  400-402   Montana   Power   [91]   Building 
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(also  known  as  the  Electric  Building)  in  the  City 
of  Great  Falls,  Cascade  County,  Montana. 

Wherefore  said  plaintiff  prays  that  the  foregoing 
objection  to  said  interrogatory  number  10  of  de- 
fendant be  sustained  and  that  plaintiff  be  relieved 
from  compliance  with  said  interrogatory. 

Dated  this  4th  day  of  May,  1948. 

/s/  E.  J.  McCABE, 
Attorney  for  Plaintiff  Potlatch  Oil  and  Refining 
Company. 

[Endorsed] :     Filed  May  4,  1948.  [92] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  FILING  OF  PLAINTIFF'S  OB- 
JECTIONS TO  DEFENDANT'S  INTER- 
ROGATORIES 

To  the  above-named  Defendant  to  Messrs.  W.  H. 
Everett  and  Louis  P.  Donovan,  attorneys  for 
said  defendant: 

Please  take  notice  that  plaintiff  will  today  file 
objections  to  defendant's  interrogatories,  heretofore 
served  and  filed  in  the  above-entitled  action,  a  copy 
of  which  is  attached,  and  will  bring  on  said  objec- 
tions for  hearing  thereof  by  the  court  on  the  14th 
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day  of  May,  1948,  at  10  o'clock  a.m.,  or  as  soon 
thereafter  as  counsel  can  be  heard. 

Dated  this  4th  day  of  May,  1948. 

E.  J.  McCABE, 
Attorney  for  Plaintiff,  Potlatch  Oil  and  Refining 
Company. 

[Endorsed] :     Filed  May  4,  1948.  [93] 


[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  MAILING 

State  of  Montana, 
County  of  Cascade — ss. 

E.  J.  McCabe,  being  first  duly  sworn,  deposes  and 
says : 

That  he  is  the  attorney  of  record  for  the  plain- 
tiffs named  in  the  above-entitled  action,  and  resides 
and  maintains  his  office  at  Great  Falls,  Montana ; 

That  Mr.  Louis  P.  Donovan  is  one  of  the  attor- 
neys for  the  defendant  named  in  the  above-entitled 
action  and  resides  and  maintains  his  office  at  Shelby, 
Montana ;  and  that  Mr.  W.  H.  Everett  is  the  other 
attorney  for  the  defendant  in  the  above  action  and 
resides  and  maintains  his  office  in  Casper,  Wyoming ; 
his  office  address  being  Ohio  Oil  Company  Building 
Casper,  Wyoming; 

That  on  the  4th  day  of  May,  1948,  affiant  enclosed 
a  true  and  correct  copy  of  the  annexed  notice  of 
filing    plaintiff's    objections    to    defendant's    inter- 
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rogatories,  together  with  a  copy  of  said  objections,  in 
a  securely  sealed  envelope  addressed  to  Mr.  Louis  P. 
Donovan,  Attorney  at  Law,  Shelby,  Montana,  and 
deposited  said  envelope,  with  postage  thereon  fully 
prepaid,  in  the  United  States  Post  Office  at  Great 
Falls,  Montana,  for  transmission  and  delivery  to 
said  attorney  in  regular  course  of  mail. 

That  on  the  4th  day  of  May,  1948,  affiant  enclosed 
a  true  [94]  and  correct  copy  of  the  annexed  notice 
of  filing  plaintiff's  objections  to  defendant's  inter- 
rogatories, together  with  a  copy  of  said  objections, 
in  a  securely  sealed  envelope  addressed  to  Mr.  W.  H. 
Everett,  Attorney  at  Law,  Ohio  Oil  Company  Build- 
ing, Casper,  Wyoming,  and  deposited  said  envelope, 
with  postage  thereon  fully  prepaid,  in  the  United 
States  Post  Office  at  Great  Falls,  Montana,  for  trans- 
mission and  delivery  to  said  attorney  in  regular 
course  of  mail. 

That  there  is  regular  and  daily  communication  by 
United  States  mail  between  Great  Falls,  Montana, 
and  Shelby,  Montana,  and  between  Great  Falls, 
Montana,  and  Casper,  Wyoming. 

E.  J.  McCABE. 

Subscribed  and  sworn  to  before  me  this  4th  day 
of  May,  1948. 

[Seal]  F.  E.  DECKER, 

Notary  Public  for  the  State  of  Montana,  Residing 
at  Great  Falls,  Montana. 

My  commission  expires  Sept.  13,  1950. 
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[Title  of  District  Court  and  Cause.] 

ANSWERS  OF  PLAINTIFF  POTLATCH  OIL 
AND  REFINING  COMPANY  TO  INTER- 
ROGATORIES 

Answering  the  interrogatories  propounded  by  the 
Defendant,  The  Ohio  Oil  Company,  the  Potlatch 
Oil  and  Refining  Company  makes  answer  and  states 
as  follows : 

Defendant's  Interrogatory  Number  1. 
Answer :     Yes. 

Defendant's  Interrogatory  Number  2. 
Answer :     About  October  10,  1923. 

Defendant's  Interrogatory  Number  3. 
Answer :     About  February  20,  1943. 

Defendant 's  Interrogatory  Number  4. 
Answer :     Yes. 

Defendant's  Interrogatory  Number  5. 
Answer :     Yes. 

Defendant's  Interrogatory  Number  6. 
Answer : 

May  31,  1924 $  2,721.29 

June  30,  1924 4,043.13 

July  31,  1924 2,545.83 

August  30,  1924 1,526.04 

September  30,  1924 3,569.29 

October  31,  1924 2,556.61 

November  29,  1924 974.48 

December  31,  1924 1,597.08 
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January  31,  1925 $  1,450.48 

February  28,  1925 2,182.96 

March  31,  1925 3,290.59 

April  30,  1925 1,478.55 

May  31,  1925 2,197.19 

June  30,  1925 530.40 

July  31,  1925 5,300.62 

Au^nist  31,  1925 1,261.07 

September  30,  1925 1,430.45 

October  31,  1925 No  Credit  Balance 

Shown  on  Statement 

November  30,  1925 2,121.03 

December  31,  1925 1,083.43 

January  31,  1926 1,871.65 

February  27,  1926 1,217.52 

March  31,  1926 2,659.57 

April  30,  1926 1,761.26 

May  31,  1926 2,181.02 

June  30,  1926 2,161.79 

July  31,  1926 736.73 

August  31,  1926 361.58 

September  30,  1926 2,363.00 

October  31,  1926 1,989.60 

November  30,  1926 2,388.95 

December  31,  1926 No  Credit  Balance 

Shown  on  Statement 

January  31,  1927 1,777.97 

February  28,  1927 2,339.78 

March  31,  1927 2,719.44 

April  30,  1927 1,947.25 

May  31, 1927 2,602.92 

June  30,  1927 2,496.25 
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July  30,  1927 $  3,158.74 

August  31,  1927 No  Credit  Balance 

Shown  on  Statement 

September  30,  1927 1,147.93 

October  31,  1927 366.43 

November  30,  1927 1,350.10 

December  31,  1927 1,754.74 

January  31, 1928 No  Credit  Balance 

Shown  on  Statement 

February  29,  1928 1,323.10 

March  31,  1928 799.86 

April  30,  1928 1,062.04 

May  31,  1928 594.51 

June  30,  1928 No  Credit  Balance 

Shown  on  Statement 

July  31,  1928 1,217.40 

August  31,  1928 2,162.06 

September  29,  1928 2,109.89 

October  31,  1928 2,220.57 

November  30,  1928 1,240.52 

December  31,  1928 2,036.68 

January  31,  1929 1,831.29 

February  28,  1929 2,120.68 

March  30,  1929 1,818.61 

April  30,  1929 2,126.97 

May  31,  1929 1,946.37 

June  29,  1929 1,671.05 

July  31,  1929 1,904.75 

August  31,  1929 1,937.24 

September  30,  1929 2,500.58 

October  31,  1929 984.93 

Nevember  30,  1929 No  Credit  Balance 

Shown  on  Statement 
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December  31,  1929 $  1,556.47 

January  31,  1930 1,763.90 

February  28,  1930 1,961.31 

March  31,  1930 1,859.74 

April  30,   1930 2,063.33 

May  31,  1930 2,090.54 

June  30,  1930 1,681.59 

July  31, 1930 2,059.40 

August  30,  1930 2,053.48 

September  30,  1930 940.27 

October  31,  1930 837.00 

November  29, 1930 166.34 

December  31,  1930 777.02 

January  31,  1931 478.88 

February  28,  1931 596.13 

March  31,  1931 455.88 

April  30,  1931 647.05 

May  29,  1931 725.25 

June  30,  1931 471.12 

July  31,  1931 504.49 

August  31,  1931 835.56 

September  30,  1931 955.39 

October  31,  1931 66o.2d 

November  30, 1931 83.38 

December  31,  1931 921.62 

January  30,  1932 1,112.68 

February  29,  1932 1,060.92 

:March  31,  1932 783.35 

April  30,  1932 1,120.47 

May  31,  1932 1,366.41 

June  30,  1932 1,168.18 

July  30,  1932 1,178.90 
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August  31,  1932 $  1,275.59 

September  30,  1932 807.36 

October  31,  1932 868.11 

November  30,  1932 222.74 

December  31,  1932 630.76 

January  31,  1933 560.10 

February  28,   1933 466.51 

March  31,  1933 715.30 

April  29,  1933 666.99 

May  31,  1933 629.53 

June  30,  1933 737.65 

July  31,  1933 805.94 

August  31,  1933 108.82 

September  30,  1933 856.00 

October  31,  1933 1,052.52 

November  29,  1933 978.80 

December  31,  1933 886.36 

January  31,  1934 1,221.42 

February  28,  1934 1,001.41 

March  31,  1934 609.03 

April  30,  1934 814.73 

May  31,  1934 1,037.51 

June  30,  1934 1,298.17 

July  31,  1934 422.91 

August  31,  1934 1,271.65 

September  29,  1934 693.36 

October  31,  1934 558.94 

November  30, 1934 672.40 

December  31,  1934 397.41 

January  31,  1935 550.92 

February  28,  1935 319.60 

March  30,  1935 225.86 
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April  30,  1935 $    318.76 

May  31,  1935 483.70 

June  30,  1935 569.28 

July  31,  1935 493.88 

August  31,  1935 252.48 

September  30,  1935 No  Credit  Balance 

Shown  on  Statement 
Ocotober  31,  1935 No  Credit  Balance 

Shown  on  Statement 
November  31,  1935 No  Credit  Balance 

Shown  on  Statement 
December  31,  1935 No  Credit  Balance 

Shown  on  Statement 
January  31,  1936 No  Credit  Balance 

Show^i  on  Statement 

February  29,  1936 71.62 

March  31,  1936 779.07 

April  30,  1936 696.85 

May  31,  1936 433.28 

June  30,  1936 620.64 

July  31,  1936 557.62 

August  31,  1936 616.95 

September  30,  1936 398.57 

October  31,  1936 334.99 

November  30,  1936 No  Credit  Balance 

Shown  on  Statement 

December  31,  1936 295.12 

January  31,  1937 505.68 

February  28,  1937 331.10 

March  31,  1937 707.62 

April  30,  1937 465.94 

May  31,  1937 570.44 
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Jmie  30,  1937 $    590.35 

July  3],  1937 274.24 

August  31,  1937 556.77 

September  30,  1937 493.86 

October  31,  1937 329.12 

November  30,  1937 No  Credit  Balance 

Shown  on  Statement 

December  31,  1937 14.65 

eJanuary  31,  1938 42.66 

February  28,  1938 162.23 

March  31,  1938 106.74 

April  30,  1938 126.66 

May  31,  1938 131.74 

June  30,  1938 127.62 

July  31,  1938 156.71 

August  31,  1938 134.98 

September  30,  1938 104.81 

October  31,  1938 No  Credit  Balance 

Shown  on  Statement 
November  30,  1938 No  Credit  Balance 

Shown  on  Statement 
December  31,  1938 No  Credit  Balance 

Sho^Ti  on  Statement 
January  31,  1939 No  Credit  Balance 

Shown  on  Statement 
February  28,  1939 No  Credit  Balance 

Shown  on  Statement 

March  31,  1939 77  52 

April  30,  1939 162.38 

May  31,  1939 232.23 

June  30,  1939 224.15 

July  31,  1939 342.24 
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August  31,  1939 $    210.83 

September  30,  1939 156.61 

October  31,  1939 238.99 

November  30,  1939 51.58 

December  31,  1939 198.79 

January  31,  1940 208.70 

February  29,  1940 205.24 

March  31,  1940 103.06 

April  30,  1940 216.26 

May  31,  1940 551.40 

June  30,  1940 No  Credit  Balance 

Shown  on  Statement 
July  31, 1940 No  Credit  Balance 

Shown  on  Statement 
August  31,  1940 No  Credit  Balance 

Shown  on  Statement 
September  30,  1940 No  Credit  Balance 

Shown  on  Statement 

October  31,  1940 90.28 

November  30,  1940 88.04 

December  31,  1940 251.89 

January  31,  1941 309.17 

February  28,  1941 322.37 

March  31,  1941 114.94 

April  30,  1941 175.76 

May  31,  1941 169.03 

June  30,  1941 254.98 

July  31,  1941 139.29 

August  30,  1941 255.91 

September  30,  1941 321.82 

October  30,  1941 209.60 

November  30,  1941 48.89 
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December  31,  1941 $  286.36 

January  31,  1942 267.03 

February  28,  1942 293.08 

March  31,  1942 361.09 

April  30,  1942 238.73 

May  31,  1942 156.71 

June  30,  1942 483.44 

July  31,  1942 488.90 

August  31,  1942 530.52 

September  30,  1942 426.15 

October  31,   1942 58.18 

November  30,  1942 179.19 

December  31,  1942 262.11 

January  31,  1943 331.01 

The  above  noted  monthly  credit  balances  some- 
times included  amounts  for  gas  from  the  Israel  Sin- 
don  Oil  and  Gas  Lease. 

Defendant's  Interrogatory  Number  7. 

Answer:  Yes,  except  that  in  the  months  here- 
inafter specified,  amounts  less  than  the  credit 
balances  shown  were  paid,  as  hereinafter  speci- 
fied in  Plaintiff's  answer  to  Defendant's  Inter- 
rogatory Number  9. 

Defendant's  Interrogatory  Number  8. 

Answer :  Yes,  the  amounts  shown  on  the  checks 
were  received. 

Defendant's  Interrogatory  Number  9. 

Answer:  Checks  were  received  at  dates  vary- 
ing approximately  from  twenty  to  thirty  days 
following  the  dates  of  the  respective  statements. 
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in  the  amounts  of  the  respective  stated  credit 
balances,  ^^ith  the  following  exceptions,  to  wit : 

(a)  May  31,  1924,  credit  balance  shown  on 
statement  was  $2,721.29,  amount  of  check  re- 
ceived $2,221.29; 

(b)  June  30,  1924,  credit  balance  shown  on 
statement  was  $4,043.13,  amount  of  check  re- 
ceived $3,543.13 ; 

(c)  July  31,  1924,  credit  balance  shown  on 
statement  was  $2,545.83,  amount  of  check  re- 
ceived $2,045.83. 

It  is  impossible  to  give  the  exact  dates  shown  on 
the  checks  received  as  same  were  cashed  by  Plaintiff 
and  such  checks  were  returned  to  the  Defendant, 
who  must  have  same  among  its  files  and  records. 

Defendant's  Interrogatory  Number  10. 

Answer:  Objections  to  Defendant's  Interroga- 
tory Niunber  10  have  been  filed  and  served  and 
notice  of  time  of  intended  presentation  of  such 
objections  to  the  Court  has  been  heretofore 
given  to  Defendant. 

Dated  this  22nd  day  of  May,  A.D.  1948. 

POTLATCH  OIL  AND 
REFINING  COMPANY, 

By  JEAN  P.  GERLOUGH, 

Manager  and  Secretary.  [105] 
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State  of  Montana, 
County  of  Cascade — ss. 

Jean  P.  Gerlough,  being  tirst  duly  sworn,  deposes 
and  says : 

That  he  is  the  manager  and  secretary  of  the  Pot- 
hitch  Oil  and  Refining  Company,  a  corporation,  one 
of  the  above-named  Plaintiffs,  and  that  he  has  been 
connected  with  said  corporation  in  various  official 
capacities  of  Director  and  Secretary-Treasurer  from 
time  to  time  since  the  organization  of  said  corpora- 
tion, and  has  personal  knowledge  of  most  of  the 
matters  inquired  about  and  above  answered. 

That  all  of  the  above  answers  subscribed  by  him 
are  true  to  the  best  of  his  knowledge,  information, 
and  belief;  that  as  to  all  matters  therein  not  within 
his  personal  knowledge  he  has  made  diligent  in- 
quiry and  answered  upon  information  that  he  verily 
believes  to  be  true. 

JEAN  P.  GERLOUan. 

Subscribed  and  sworn  to  before  me  this  22nd  day 
of  May,  1948. 

[Seal]  E.  McCABE. 

Notary  Public  for  the  State  of 
Montana. 

My  commission  expires  July  25,  1948. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed]  :     Filed  May  24,  1948.  [106] 
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[Title  of  District  Court  and  Cause.] 

ADDITIONAL  FACTS  ALLEGED  IN  THE 
ANSWER  OF  THE  DEFENDANT  AND 
ADMITTED  BY  THE  PLAINTIFFS  FOR 
TRIAL  PURPOSES 

Supplementing  the  interrogatories  submitted  and 
answered  by  the  respective  parties  and  filed  in  the 
above-entitled  action,  and  supplementing  stipulations 
of  fact  by  the  above-named  parties  and  filed  in  said 
action,  the  following  facts,  alleged  in  the  answer  of 
the  above-named  defendant  in  said  action,  are  ad- 
mitted by  the  plaintiffs  without  the  defendant  being 
required  to  prove  such  alleged  facts  in  the  trial  of 
the  above  action.  References  are  to  paragraph  and 
page  where  the  alleged  facts  appear  in  defendant's 
Answer. 

L  That  the  assignment  referred  to  in  Paragraph 
VIII  of  the  plaintiff's  Complaint  is  not  dated,  but 
is  acknowledged  as  of  January  1,  1923,  and  that 
Inland  Empire  Oil  and  Gas  Syndicate  purchased 
its  interest  "as  subject  to  the  interest  of  the  Ohio 
Oil  Company"  and  that  said  assignments  specifically 
refer  to  the  Operating  AgTeement  attached  to  plain- 
tiff's Complaint.   (Paragraph  IV,  page  2.) 

2.  That  in  the  assignment  dated  August  18,  1923, 
and  referred  to  in  Paragraph  IX  of  the  Complaint, 
Potlatch  Oil  and  Refining  Company  ''agrees  to  keep 
and  perform  the  terms  and  conditions  of  all  con- 
tracts and  agreements  of  every  kind  and  [109] 
description  by  this   instrument  or  otherwise  this 
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day    transferred    to"    Potlatch    Oil    and    Refining 
Company.  (Paragraph  V,  page  2.) 

3.  Prior  to  August  1,  1925,  the  plaintiffs  herein 
made  certain  protests  and  objections  to  certain  of 
the  charges  contained  in  monthly  statements  ren- 
dered by  defendant  herein  to  plaintiffs  showing  its 
expenses  and  other  results  of  its  operation  under 
the  terms  of  said  Operating  Agreement  and  for 
the  purpose  of  adjusting  and  settling  said  protests 
and  reaching  an  agreement  thereon,  a  conference 
was  had  between  representatives  of  plaintiffs  herein 
and  representatives  of  the  defendant  herein  at 
Shelby,  Montana,  on  or  about  August  7,  1925,  and 
as  a  result  of  said  conference,  it  was  agreed  be- 
tween plaintiffs  herein  and  the  defendant  herein 
that  Messrs.  Freeman,  Thelen  and  Frary,  attorneys 
at  law  at  Great  Falls,  Montana,  and  attorneys  for 
plaintiffs  herein,  would  reduce  to  writing  and  send 
to  defendant  herein  a  statement  of  the  items  con- 
stituting the  difference  of  opinion  between  plain- 
tiffs and  the  defendant  in  the  interpretation  of  said 
Operating  Agreement  and  plaintiffs'  objections  to 
accounts  theretofore  rendered  by  the  defendant  in 
connection  with  its  operations  under  the  said  Oper- 
ating Agreement,  and  pursuant  thereto  the  said 
Messrs.  Freeman,  Thelen  and  Frary,  attorneys  and 
agents  for  the  plaintiffs  herein,  did  reduce  to  writ- 
ing and  send  to  the  defendant,  on  or  about  the  8th 
day  of  August,  1925,  a  written  statement  of  the 
items  in  dispute,  and  thereafter  on  September  12, 
1925,  the  defendant,  through  its  Cashier,  F.  B. 
Firmin,  replied  to  said  Messrs.  Freeman,  Thelen  & 
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Fraiy  that  a  full,  true,  and  correct  coi)y  of  said 
written  statement  from  Messrs.  Freeman,  Thelen  & 
Frary  addressed  to  defendant  under  date  of  August 
8,  1925,  is  marked  Exhibit  **A"  and  is  attached  to 
said  answer,  and  a  full,  true,  and  correct  copy  of 
defendant's  [110]  reply  thereto  under  date  of  Sep- 
tember 12,  1925,  is  marked  Exhibit  "B"  and  at- 
tached to  said  answer;  and  that  during  the  entire 
period  of  time  between  the  7th  day  of  August,  1925, 
and  the  8th  day  of  July  and  the  15th  day  of  Feb- 
ruary, 1943,  written  statements  were  rendered 
monthly  by  defendant  to  plaintiffs  showing  the 
claimed  actual  cost  and  expense  of  defendant  in 
developing  and  operating  the  lands  and  leases  de- 
scribed in  the  Operating  Agreement  between  Troy- 
Sweet  Grass  Oil  Syndicate  and  the  defendant,  dated 
June  15,  1922,  and  for  those  months  wherein  said 
statements  showed  a  credit  balance,  remittance  of 
the  amount  of  such  credit  balance  was  made  to 
plaintiffs,  respectively,  and  that  said  remittances 
are  still  retained  by  plaintiffs  and  each  of  them. 
(Paragraph  IX,  pages  3  and  4.) 

4.  That  plaintiffs  had  notice  of  all  of  the  facts 
and  also  the  accounts  of  the  defendant  as  set  forth 
in  the  Complaint  and  refrained  from  commencing 
this  action  until  March  18,  1947,  and  that  defend- 
ant's representatives,  F.  E.  Hurley  and  A.  M. 
Sellery,  who  negotiated  the  Operating  Agreement 
and  assignment  of  leases,  copies  of  which  are  at- 
tached to  plaintiffs'  Complaint  herein  and  marked 
Exhibits  "A"  and  "B,"  died  prior  to  the  com- 
mencement of  this  action;  the  said  F.  E.  Hurley, 
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defendant's  vice-president,  died  at  Findlay,  Ohio, 
on  or  about  July  27,  1928,  and  A.  M.  Sellery  died 
at  El  Paso,  Texas,  on  or  about  the  14th  day  of 
February,  1927,  but  that  plaintiffs  did  not  have 
knowledge  of  the  deaths  of  said  persons  until  on 
or  about  the  year  1947.  ("First  Affirmative  De- 
fense," page  5.) 

5.  That  defendant  on  or  about  July  5,  1922,  com- 
menced drilling  of  a  well  upon  the  Israel  Sindon  oil 
and  gas  lease  (SW14  NW^^  of  Section  1,  Township 
35  North,  Range  2  West)  known  as  the  I.  Sindon 
No.  1  well  and  completed  same  to  the  Sunburst  sand 
on  or  about  September  18,  1922,  in  a  diligent  [111] 
and  workmanlike  manner  to  such  depth  as  was 
deemed  an  adequate  test  of  the  oil  and  gas  content 
of  the  first  commercial  oil  sand,  in  compliance  with 
the  terms  and  conditions  of  aforesaid  oil  and  gas 
leases  and  that  defendants  obtained  therein  a  com- 
mercial gas  well;  and  that  on  or  about  the  15th 
day  of  October,  1922,  the  defendant  commenced  the 
actual  drilling  of  a  well  upon  the  Irving  H.  Baker 
oil  and  gas  lease,  known  as  Irving  Baker  No.  1 
Well  located  on  the  SWi/4  SE14  of  Section  4, 
Township  35  North,  Range  2  West,  and  completed 
same  to  the  formation  known  as  the  Ellis  sand  as  a 
commercial  oil  well  on  or  about  the  27th  day  of 
Januaiy,  1923,  and  at  all  times  since  the  completion 
of  said  well  to,  and  including  January  31,  1943,  the 
Irving  H.  Baker  lease  has  been  developed  and 
produced  by  the  Ohio  Oil  Company  and  has  pro- 
duced oil  in  commercial  quantities,  but  that  the 
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work  of  acquiring  and  moving  of  necessary  equip- 
ment and  materials  to  the  land  embraced  in  said 
Irving  H.  Baker  lease  to  drill  same  was  commenced 
on  or  about  June  17,  1922,  and  extended  thereafter 
at  various  times  to  the  date  of  commencement  of 
actual  drilling  of  the  aforesaid  well  upon  said  lease 
on  October  15,  1922.    (Paragraph  I,  page  6.) 

6.  That  ever  since  the  completion  of  the  I.  Sin- 
don  No.  1  well,  above  mentioned,  and  the  Irving 
Baker  No.  1  well,  above  mentioned,  and  from  the 
dates  upon  which  the  plaintiffs,  respectively,  ac- 
quired their  respective  interests  in  and  under  the 
aforesaid  Operating  Agreement,  the  defendants 
rendered  monthly  statements  to  plaintiffs  showing 
the  claimed  actual  costs  and  claimed  expenses  of 
defendants  of  developing  and  operating  said  lands 
and  leases,  and  that  defendant  has  remitted  to 
plaintiffs  for  those  months  wherein  said  statements 
showed  a  credit  balance  alleged  in  said  monthly 
statements,  respectively,  and  that  plaintiffs  at  all 
said  times  had  had  the  right  of  access  to  the  build- 
ings, lands,  and  property  mentioned  in  said  Operat- 
ing Agreement  for  the  purpose  of  examining  [112] 
the  operations  thereunder  and  the  production  there- 
from and  the  further  right  at  all  reasonable  times 
during  the  business  hours  to  examine  books  and 
records  of  the  defendant  insofar  as  they  pertained 
to  the  operations  conducted  under  said  Operating 
Agreement,  except  that  such  books  and  records  of 
defendant  were  not  kept  within  the  state  of  Mon- 
tana and  were  kept  in  part  at  Casper,  Wyoming, 
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and  in  part  at  Findlay,   Ohio.     (Paragraph   III, 
page  7.) 

7.  That  during  the  time  subsequent  to  the  com- 
pletion of  the  first  commercial  oil  or  gas  well  upon 
the  premises  described  in  said  Operating  Agree- 
ment, and  from  the  time  when  the  plaintiffs  respec- 
tively acquired  their  interest  and  rights  in  and 
under  said  Operating  Agreement,  and  during  and 
up  to  the  31st  day  of  January,  1943,  the  defendant 
made  monthly  statements  in  writing  to  the  plain- 
tiffs herein  purporting  upon  the  face  of  each  of 
said  monthly  statements  to  state  the  total  amount 
of  monthly  oil  production  from  the  lands  described 
in  said  Operating  Agreement  and  at  the  purported 
price  at  which  the  same  was  sold  or  accounted  for 
and  the  claimed  actual  cost  and  claimed  expense 
of  defendant  of  developing  and  operating  said  lands 
and  leases,  and  for  those  months  wherein  the  state- 
ments showed  a  credit  balance,  remittances  of  the 
amounts  of  the  stated  credit  balance  were  made  by 
defendant  to  plaintiffs  by  check  of  the  defendant, 
drawn  to  the  order  of  plaintiffs  herein,  respectively, 
and  were  subsequently  transmitted  and  received  by 
the  plaintiffs,  respectively,  and  that  the  said  checks 
were  presented  for  payment  by  the  plaintiffs  and 
the  various  amounts  thereof  were  received  by  the 
plaintiffs  and  the  plaintiffs  have  ever  since  kept 
and  retained  the  proceeds  of  said  checks  and  that 
the  amounts  of  aforesaid  credit  balances  and  the 
amounts  of  aforesaid  checks  purported  to  be  plain- 
tiffs' respective  share  [113]  of  the  production  from 
the  leased  lands  less  the  purported  deductions  made 
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by  the  defendant  as  plaintiffs'  proportionate  share 
of  purported  costs,  expenses,  and  charges.  (Para- 
graph IV,  pages  7  and  8.) 

8.     That  a  correct  copy  of  the  monthly  statement 
rendered  by  defendant  herein  to  the  plaintiff,  Pot- 
latch  Oil  and  Refining  Company,  for  the  month  of 
June,  1927,  and  purporting  to  show  the  cost,  ex- 
pense, and  charges  of  the  developing  and  operating 
of  certain  properties   described  in  the   Operating 
Agreement  and  the  purported  receipt  of  oil  and 
gas  produced  therefrom  is  marked  Exhibit  *'C"  to 
the  said  answer  of  the  defendant  herein  and  similar 
statement  was  made   and  rendered  for  the  same 
month  by  the  defendant  to  Inland  Empire  Oil  and 
Gas  Syndicate,  and  that  similar  monthly  statements 
in  substantially  the  same  form  as  to  subject  matter 
and   differing  from   Exhibit  ''C"  hereto  attached 
only  as  to  the  month  in  question  and  the  amounts 
of  oil   or  gas  produced  and  sold  and  amount  of 
payments  received  from  same  and  costs   and   ex- 
penses of  development  and  operation,  were  rendered 
and    delivered    to    plaintiffs    during    each    of   the 
months  between  the  dates  upon  which  the  plaintiffs 
acquired  their  respective  interests  in  the  aforesaid 
Operating    Agreement    and    the    leases    described 
therein  to,  and  including,  the  31st  day  of  January, 
1943,  and  such  statements  upon  their  face  purported 
to  show  the  claimed  actual  costs,  charges,  and  ex- 
penses of  defendant  in  operating  said  lands  and 
leases  and  purported  to  show  the  claimed  proceeds 
of  the  defendant  from  the  sale  of  oil  or  gas  pro- 
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duced  or  sold  from  said  premises  and  the  shares 
claimed  by  defendant  as  purported  to  be  the  share 
of  the  respective  plaintiffs  therein  and  for  those 
months  where  said  statements  showed  a  credit  bal- 
ance, each  of  said  statements  was  accompanied  by 
a  check,  purporting  [114]  to  remit  to  each  of  the 
plaintiffs  herein  the  amount  of  such  proceeds  pay- 
able to  each  plaintiff  at  the  date  of  such  monthly 
statements,  and  the  said  monthly  payments  were 
accepted  and  retained  by  plaintiffs  herein  and  that 
the  total  amoimt  of  such  payments  remitted  to 
plaintiffs  and  to  the  predecessors  in  interest  of 
plaintiffs,  respectively,  by  the  defendant  between 
the  date  of  the  completion  of  the  first  commercial 
oil  or  gas  well  under  the  terms  of  said  Operating 
Agreement  and  the  31st  day  of  January,  1943, 
equalled  or  exceeded  the  sum  of  Two  Hundred 
Fifty  Thousand  Dollars  ($250,000.00).  (Paragraph 
y,  pages  8  and  9.) 

Dated  this  30th  day  of  November,  1949. 

/s/  E.  J.  McCABE, 

Attorney  for  Plaintiffs. 

[Endorsed] :     Filed  December  14,  1949.  [115] 
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[Title  of  District  Court  and  Cause.] 

ORDER 

The  Court,  in  furtherance  of  convenience  of  the 
parties  and  the  Court,  will  order  a  trial  of  the 
claims  of  the  respective  parties,  hereinafter  speci- 
fied; and  the  Court,  being  fully  advised  in  the 
premises,  and  It  Appearing  to  the  Court  that  the 
convenience  of  the  Court  and  parties  to  this  ac- 
tion would  be  furthered  by  the  granting  of  said 
request  and  ordering  a  trial  upon  the  issues  and 
claims  hereinafter  specified; 

Now,  Therefore,  pursuant  to  the  provisions  of 
Rule  42  (b)  of  the  Rules  of  Civil  Procedure,  It  Is 
Ordered  that  the  following  issues  be  tried  prior  to 
any  accounting  that  may  be  taken  in  this  case,  if  an 
accounting  is  found  necessary.  Said  issues  and 
claims  are  as  follows: 

(a)  That  the  Court  determine,  as  an  issue, 
whether  oral  evidence  of  the  character  offered  by 
the  Deposition  of  T.  P.  Jones  on  file  herein  [117] 
or  any  similar  oral  testimony  from  other  witnesses 
to  such  effect  is  admissible  for  the  purpose  of  (a) 
modifying  or  explaining  the  terms  of  the  Operating 
Agreement,  a  copy  of  which  is  attached  to  Plain- 
tiffs' Complaint  herein  and  marked  Exhibit  "A" 
thereof,  or  (b)  interpreting  the  same  and  if  the 
Court  finds  that  such  testimony  is  admissible,  then 
that  the  Court  further  find  what  the  actual  agree- 
ment dated  June  15,  1922,  between  Troy-Sweet 
Grass  Oil  Syndicate  and  The  Ohio  Oil  Company 
was  in  regard  to  such  matters,  and  that  the  Court 
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adjudge  and  declare  the  true  and  actual  meaning 
of  the  said  Operating  Agreement  made  and  entered 
into  between  Troy- Sweet  Grass  Oil  Syndicate,  as 
party  of  the  first  part,  and  The  Ohio  Oil  Company, 
as  party  of  the  second  part,  dated  June  15,  1922, 
a  copy  of  which  is  attached  to  Plaintiff's  Complaint 
herein  and  marked  Exhibit  "A"  thereof;  and  what 
costs  and  expenses  of  developing  and  operating  said 
lands  for  oil  and  gas  purposes,  as  incurred  by  The 
Ohio  Oil  Company,  could  properly  be  charged  in 
part  (to  the  extent  of  45%  thereof)  to  Troy-Sweet 
Grass  Oil  Syndicate,  and  its  successors  in  interest ; 

(b)  That  the  Court  determine,  as  an  issue 
herein,  the  merits  of  the  defendant's  First  Affirma- 
tive Defense  set  up  in  Defendant's  [118]  Answer 
herein,  pleading  the  defense  of  laches  as  a  bar  to 
the  cause  of  action  set  forth  in  Plaintiffs'  Com- 
plaint ; 

(e)  That  the  Court  determine,  as  an  issue 
herein,  the  merits  of  the  Defendant's  Second  Af- 
firmative Defense  and  defendant's  Third  Affirma- 
tive Defense  set  forth  in  its  Answer  herein,  wherein 
defendant  pleads  the  five-year  statute  of  limitations 
in  its  Second  Affirmative  Defense  and  the  eight-year 
statute  of  limitations  in  its  Third  Affirmative 
Defense ; 

(d)  That  the  Court  determine,  as  an  issue 
herein,  the  merits  of  defendant's  Fourth  Affirma- 
tive Defense  set  forth  in  its  Answer  herein,  wherein 
defendant  pleads  in  effect  that  there  was  an  account 
stated  between  the  plaintiffs  herein  and  the  defend- 
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ant  herein  by  their  respective  monthly  statements; 
and 

(e)  That  a  finding  and  decision  be  made  by  the 
Court  on  the  foregoing  issues  before  any  trial  is 
ordered  upon  the  question  of  an  accounting  herein. 

Done  in  Open  Court  this  22nd  day  of  December, 
A.D.  1949. 

/s/  CHAELES  N.  PRAY, 
Judge. 

[Endorsed]:  Filed  and  entered  December  22, 
1949.  [119] 


[Title  of  District  Court  and  Cause.] 

MOTION 

Comes  Now  the  defendant.  The  Ohio  Oil  Com- 
pany, a  corporation,  and  at  the  close  of  all  of  the 
testimony  in  the  above-entitled  case  upon  the  trial 
of  issues  preliminary  to  any  accounting  in  the 
above-entitled  action,  respectfully  moves  the  Court 
that  the  Court  make  its  Findings  of  Fact  and 
Conclusions  of  Law  and  enter  a  judgment  in  the 
above-entitled  action  in  favor  of  the  defendant  and 
against  the  plaintiffs  upon  the  following  grounds 
and  for  the  following  reasons: 

1.  That  the  oral  evidence  offered  by  plaintiffs 
herein  by  the  Deposition  of  T.  P.  Jones,  and  other 
evidence  of  similar  character  to  the  effect  that  it 
was  orally  agreed  by  the  parties  to  the  Operating 
Agreement  between  Troy-Sweet  Grass  Oil  Syndi- 
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cate,  as  party  of  the  first  part,  and  The  Ohio  Oil 
Company,  as  party  of  the  second  part,  dated  June 
15,  1922,  at  the  time  of  or  before  the  execution  of 
said  written  agreement,  that  no  part  of  the  expenses 
for  development  or  operation  of  the  leases  described 
in  said  agreement,  would  be  charged  to  Troy-Sweet 
Grass  Oil  Syndicate,  or  its  successors,  where  same 
were  incurred  off  of  the  lease  or  for  any  overhead 
or  supervision  of  operations  in  the  development  and 
production  of  the  leases  or  even  for  pumping  wells 
situated  thereon,  and  that  no  cost  of  operations  of 
wells  after  the  well  w^as  drilled  and  put  on  produc- 
tion, was  to  be  chargeable  to  Troy-Sweet  Grass  Oil 
Syndicate,  or  its  successors,  and  that  all  oral  testi- 
mony to  the  effect  that  it  was  the  intention  of  the 
parties  [121]  to  the  Operating  Agreement  that  The 
Ohio  Oil  Company  should  drill  the  wells  and  put 
them  in  production,  and  that  Troy  Sweet  Grass 
Oil  Syndicate  would  pay  its  45%  of  such  expenses, 
and  from  there  on  should  pay  nothing  and  be 
chargeable  with  nothing  for  operation  of  said  leases, 
and  all  similar  oral  testimony  from  other  witnesses 
to  such  effect  is  contrary  to  and  inconsistent  with 
the  plain,  certain  and  unambiguous  terms  of  the 
written  agreement,  and  that  said  proposed  oral 
testimony  is  inadmissible  for  the  purpose  of  modi- 
fying, varying  or  pretending  to  interpret  said  writ- 
ten contract,  upon  the  ground  and  for  the  reason 
that  the  said  written  agreement  between  Troy-Sweet 
Grass  Oil  Syndicate,  as  first  party,  and  The  Ohio 
Oil  Company,  as  second  party,  dated  June  15,  1922, 
is  not  uncertain  or  ambiguous,  and  does  not  require 
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any  interpretation,  and  said  written  agreement  ex- 
pressly declares  that  it  (The  Ohio  Oil  Company) 
will  "pay  all  costs  and  expenses  of  developing  and 
operating  said  lands  for  oil  and  gas  purposes,"  as 
therein  provided,  and  shall  charge  the  said  party 
of  the  first  part  (Troy-Sweet  Grass  Oil  Syndicate) 
45%  thereof;  and  the  above-mentioned  oral  testi- 
mony of  T.  P.  Jones  and  other  witnesses  offering 
similar  testimony  is  not  an  interpretation  of  any 
uncertain  or  ambiguous  terms  of  the  written  con- 
tract, but  on  the  contrary,  is  a  direct  contradiction 
of  the  plain  and  certain  terms  of  said  written 
contract,  and  upon  that  ground  and  for  that  reason 
the  said  oral  testimony  is  inadmissible  as  an  at- 
tempt to  vary  the  terms  of  a  written  contract,  and 
no  force  or  effect  should  be  given  thereto. 

2.  That  even  if  the  Court  should  find  that  the 
oral  testimony  of  T.  P.  Jones  above  mentioned  or 
other  similar  oral  testimony  was  admissible  for  the 
purpose  of  interpreting  or  modifying  the  written 
contract,  or  on  any  other  ground,  the  weight  of  the 
testimony  clearly  shows  that  the  written  contract 
is  a  true  and  correct  expression  of  the  intention 
of  the  patries  thereto,  as  indicated  by  the  following 
evidence  herein: 

(a)  The  testimony  of  K.  G.  Luke,  Secretary  and 
a  co-trustee  of  Troy-Sweet  Grass  Oil  Syndicate,  is 
inconsistent  with  and  fully  contradicts  the  testi- 
mony of  said  T.  P.  Jones  in  regard  to  the  making 
of  the  said  written  contract  and  the  negotiations 
leading  up  to  the  making  of  said  contract  [122] 
between    Troy-Sweet    Grass    Oil    Syndicate,    first 
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party,  and  The  Ohio  Oil  Company,  second  party, 
dated  June  15,  1922;  and 

(b)  The  said  testimony  of  T.  P.  Jones  is  fur- 
ther contradicted  by  the  testimony  of  A.  M.  Gee,  the 
only  witness  now  surviving,  who  represented  The 
Ohio  Oil  Company  in  said  negotiations;  and 

(c)  The  interpretation  placed  upon  said  agree- 
ment by  the  parties  thereto  (Troy-Sweet  Grass  Oil 
Syndicate  and  The  Ohio  Company)  for  more 
than  a  year  after  the  date  thereof,  as  shown  by  the 
fact  that  monthly  statements  were  rendered  during 
said  period  of  time  by  The  Ohio  Oil  Company,  as 
operator,  and  party  of  the  second  part,  to  said  Troy- 
Sweet  Grass  Oil  Syndicate,  as  first  party  and  owner 
of  a  non-operating  interest  in  said  leases,  in  which 
monthly  statements  charges  were  regularly  made 
by  The  Ohio  Oil  Company  for  overhead  and  for 
other  charges  off  the  leases  and  for  costs  of  operat- 
ing the  lease  subsequent  to  the  date  when  wells 
were  drilled  and  placed  on  production,  without 
objection  made  by  Troy-Sweet  Grass  Oil  Syndicate, 
and  therefore  shows  that  the  parties  to  the  original 
agreement  construed  the  said  agreement  in  accord- 
ance with  the  plain  and  unambiguous  terms  thereof 
and  without  giving  any  force  or  effect  to  the  al- 
leged oral  negotiations  testified  to  by  T.  P.  Jones 
in  his  Deposition  offered  herein  leading  up  to  the 
execution  of  said  written  agreement  dated  June  15, 
1922 ;  and  also  by  the  further  fact  that  other  similar 
operating  agreements  were  entered  into  by  Troy- 
Sweet  Grass  Oil  Syndicate  and  Potlatch  Oil  and 
Refining  Company,  as  lease-owners,  and  The  Ohio 


134  Potlatch  Oil  d  Refining  Co.,  et  al. 

Oil  Company,  as  operator,  on  or  about  the  15th  day 
of  June,  1922,  affecting  other  lands  in  the  Kevin- 
Sunburst  Oil  Field  in  Toole  County,  Montana,  in 
which  the  language  in  regard  to  charges  that  might 
be  legitimately  made  to  the  non-operating  party  in- 
terested, were  the  same  as  the  provisions  contained 
in  the  contract  between  Troy-Sweet  Grass  Oil  Syn- 
dicate, as  first  party,  and  The  Ohio  Oil  Company, 
as  second  party,  dated  June  15,  1922,  and  that  in 
the  interpretation  of  the  said  Operating  Agreements 
by  the  ])arties  thereto,  the  Troy-Sweet  Grass  Oil 
Syndicate  did  not  make  any  objection  to  charges 
made  by  The  Ohio  Oil  Company  for  water  obtained 
from  Sunhio  system  or  other  expenses  incurred  off 
the  lease,  including  expenses  incurred  by  The  Ohio 
Oil  Company  in  the  construction  and  maintenance 
of  the  Ohio-Swayze  Camp,  and  that  the  same  [123] 
was  also  true  of  the  agreement  between  Potlatch 
Oil  and  Refining  Company,  as  first  party,  and  The 
Ohio  Oil  Company,  as  second  party,  dated  June  15, 
1922,  affecting  the  Oliver  Hannon  lease  and  the 
Baptiste-Sindon  lease  covering  respectively  the 
Ei/o  WI/2  and  Wi/s  EI/2  of  Section  26,  Township 
36  North,  Range  2  West,  and  the  Sy^  of  Section  1, 
To^\Tiship  35  North,  Range  2  West,  and  thus  in- 
dicates that  the  parties  to  the  said  basic  agreement 
])ctween  Troy-Sweet  Grass  Oil  Syndicate  and  The 
Ohio  Oil  Company  placed  their  own  interpretation 
upon  said  contract  and  interpreted  same  in  accord- 
ance with  the  contention  of  the  defendant,  The  Ohio 
Oil  Company,  in  this  action,  and  contrary  to  the 
claims  and  contentions  of  the  plaintiffs  herein. 
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(3)  That  the  evidence  offered  herein  on  the  part 
of  the  plaintiffs,  if  same  be  deemed  admissible  for 
any  purpose,  merely  tends  to  show  that  if  the  plain- 
tiffs had  any  right  of  action  at  any  time  in  connec- 
tion with  said  contract  between  Troy  Sweet  Grass 
Oil  Syndicate,  as  first  party,  and  The  Ohio  Oil 
Company,  as  second  party,  dated  June  15,  1922,  a 
copy  of  which  is  attached  to  Plaintiffs'  Complaint 
herein,  the  same  was  in  the  nature  of  a  right  to 
have  said  contract  reformed  and  made  to  express 
an  agreement  and  intention  of  parties  contrary  to 
the  express  terms  of  said  contract  between  the 
parties  to  said  contract,  dated  June  15,  1922,  and 
that  the  plaintiffs  herein  are  now  barred  by  laches 
and  also  by  the  statute  of  limitations  of  the  State 
of  Montana  from  making  any  claim  to  reform  said 
contract,  and  all  claims  under  said  contract  based 
upon  the  oral  testimony  offered  by  plaintiffs  herein 
for  the  alleged  purpose  of  interpreting  said  con- 
tract, but  actually  for  the  purpose  of  contradicting 
same  and  varying  the  terms  thereof,  should  be  and 
the  same  are  barred  by  laches  in  view  of  the  un- 
disputed fact  that  all  of  the  representatives  of  The 
Ohio  Oil  Company  participating  in  the  negotiations 
and  execution  of  said  contract  and  the  interpreta- 
tion of  same  (except  A.  M.  Gee)  are  now  deceased, 
including  Defendant's  Vice-President,  F.  E.  Hur- 
ley, and  Defendant's  Lease  Representative,  A.  M. 
Sellery,  and  Defendant's  Cashier,  F.  B.  Firmin,  and 
Defendant's  General  Manager,  John  McFayden. 

4.     That  none  of  the  oral  testimony  offered  by 
plaintiffs  or  any  assignor  of  plaintiffs,  including 
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T.  P.  Jones,  as  to  the  facts  of  direct  transactions  or 
oral  communications  between  the  proposed  witness 
and  the  deceased  [124]  agents  (F.  E.  Hurley,  F.  B. 
Firmin,  John  McFayden  and  A.  M.  Sellery)  of 
The  Ohio  Oil  Company,  is  admissible  for  the  reason 
that  such  parties  plaintiff,  or  assignors  of  parties 
plaintiff,  cannot  be  witnesses  under  the  statute  of 
Montana  in  such  cases  made  and  provided,  in  that 
should  it  appear  to  the  Court  that  no  injustice  will 
be  done  by  excluding  such  proposed  testimony. 

5.     That  the  evidence  shows  that  under  the  terms 
of  the  Contract  herein,  if  any  error  was  made  by 
defendant,  The  Ohio  Oil  Company,  in  the  rendition 
of  the  monthly  accounts,  as  required  by  the  terms 
of  said  contract  dated  June  15,  1922,  and  there  was 
any  failure  to  make  monthly  payments  or  to  accoimt 
to   Troy-Sweet   Grass    Oil    Syndicate,    or   its    suc- 
cessors, for  the  undivided  45%  of  the  proceeds  from 
the  sale  of  production  from  said  leases  at  the  pre- 
vailing market  price  at  the  wells  for  said  oil  and 
gas,  after  deducting  all  royalty  oil  and  gas  or  the 
proceeds  thereof,  such  failure  gave  rise  to  a  cause 
of   action   at   date   thereof  upon   which   an   action 
could   be    immediately   brought   by   the    aggrieved 
party  against  The  Ohio  Oil  Company,  if  any  valid 
grievance  existed,  and  that  all  such  causes  of  action 
arising  more  than  eight  years  prior  to  the  date  of 
commencement  of  the  present  action  on  the  18th 
day  of  March,  1947,  are  barred  by  the  Montana 
statute  of  limitations  relating  to  actions  based  upon 
contracts  in  writing. 
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6.  That  the  testimony  offered  by  plaintiffs  herein 
relating  to  the  alleged  statements  or  alleged  prom- 
ises of  John  McFadyn,  or  other  agents  of  the  de- 
fendant, The  Ohio  Oil  Company,  is  incompetent 
and  insufficient  as  being  the  testimony  of  persons 
who  are  assignors  of  the  present  plaintiffs  herein 
and  also  upon  the  further  ground  that  said  testi- 
mony in  regard  to  the  said  alleged  promises  does 
not,  under  the  Montana  statute  of  limitations  in  the 
State  of  Montana  or  the  Montana  rule  of  laches, 
operate  to  suspend  or  control  the  statute  of  limita- 
tions, in  that  the  statute  of  limitations  in  the  State 
of  Montana  can  be  tolled  or  suspended  only  in  the 
manner  jDrescribed  by  the  statute  of  limitations  and 
not  in  any  other  manner,  and  that  none  of  the 
alleged  statements  of  John  McFayden  or  L.  J. 
Yealy  or  Virgil  McCracken,  or  any  other  agent  of 
The  Ohio  Oil  Company,  operated  to  suspend  or 
toll  the  statute  of  limitations  or  to  extend  the  time 
within  which  an  action  should  [125]  have  been  com- 
menced by  the  plaintiffs  without  being  subject  to 
the  bar  of  laches  or  the  statute  of  limitations. 

7.  That  the  evidence  herein  shows  without  dis- 
pute that  during  the  entire  period  of  the  operation 
of  said  leases  by  The  Ohio  Oil  Company  from  June 
15,  1922,  to  January  31,  1943,  The  Ohio  Oil  Com- 
pany rendered  to  the  plaintiffs  herein  and  their 
predecessor  in  interest,  Troy-Svv^eet  Grass  Oil  Syn- 
dicate, monthly  statements  as  required  by  the  terms 
of  said  Contract  dated  June  15,  1922,  between  Troy- 
Sweet  Grass  Oil  Syndicate,  as  first  party,  and  The 
Ohio  Oil  Company,  as  second  party,  and  that  in 
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all  cases  where,  under  the  terms  of  said  agreement, 
a  credit  and  payment  was  due  to  the  said  Troy- 
Sweet  Grass  Oil  Syndicate,  or  to  the  plaintiffs 
herein  as  the  successors  in  interest  of  Troy-Sweet 
Grass  Oil  Syndicate,  a  check  was  made  in  re- 
mittance of  such  payment  to  such  party,  and  that 
same  was  transmitted  by  The  Ohio  Oil  Company 
to  such  party  and  accepted  and  received  by  such 
party  in  payment  of  the  amoimt  due  to  such  party, 
and  that  such  statement  rendered  by  the  defendant 
and  such  payment  and  acceptance  and  receipt  by 
the  parties  plaintiff  herein,  constitutes  an  account 
stated  and  an  accord  and  satisfaction  of  all  claims 
between  the  parties  hereto  for  the  period  covered 
by  said  statement. 

Dated  this  23rd  day  of  December,  A.D.  1949. 

W.  H.  EVERETT, 

LOUIS  P.  DONOVAN, 

Attorneys  for  Defendant. 

[Endorsed] :     Filed  December  23,  1949.  [126] 
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In  the  District  Court  of  the  United  States,  in  and 
for  the  District  of  Montana,  Great  Falls  Divi- 
sion 

Civil  No.  956 

POTLATCH  OIL  AND  EEFINING  COMPANY, 
a  Corporation,  and  JEAN  P.  GERLOUGH, 
STANLEY  H.  HODGMAN,  and  ROY  E. 
LARSON,  as  Trustees  of  That  Certain  Trust 
Known  as  INLAND  EMPIRE  OIL  AND 
GAS  SYNDICATE,  a  Common  Law  Trust, 

Plaintiffs, 
vs. 

THE  OHIO  OIL  COMPANY,  a  Corporation, 

Defendant. 

OPINION 

The  above-named  corporations,  including  the 
trustees  of  the  common  law  trust,  plaintiffs  and 
defendant,  assisted  by  able  counsel,  accompanied  by 
voluminous  records  and  briefs,  are  here  engaged 
in  an  effort  to  reform,  or  prevent  the  reformation, 
of  a  written  agreement  between  the  parties,  or 
their  predecessors  in  interest,  for  the  development 
of  oil  and  gas  lands,  in  Glacier  County,  Montana, 
entered  into  over  a  quarter  of  a  century  ago;  out 
of  which  the  plaintiffs  are  said  to  have  been  paid 
under  the  terms  of  the  agreement  over  $400,000 
and  the  defendant  has  received  therefrom  over 
$500,000;  the  latter  having  undertaken  the  hazard 
of  drilling  the  first  well  on  the  lands  described  in 
the  agreement — free  of  all  cost  to  the  plaintiffs,  or 
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their  i)rede<?essors  in  interest.  They  were  all  "oil 
men"  and  engaged  in  leasing  and  developing  lands 
for  the  recovery  of  oil  and  gas,  and  knew,  or 
should  have  known  and  understood,  the  forms  and 
terms  of  oil  leases  and  contracts  of  that  kind  in 
general  use  in  the  field  of  their  operations,  and 
should  therefore  be  distinguished  from  jDersons  en- 
gaged in  other  pursuits,  who  have  leased  prospec- 
tive oil  lands  for  speculative  purposes  and  who 
were  not  familiar  with  the  details  of  oil  leases 
and  contracts  and  therefore  are  obliged  to  rely 
to  a  great  extent  on  the  interpretation  placed  upon 
such  instruments  by  persons  experienced  [128]  in 
the  oil  and  gas  industry.  So  that,  to  begin  with, 
in  judging  of  parties  and  conditions  it  would  ap- 
pear that  we  are  not  dealing  with  neophytes  in 
the  development  of  oil  and  gas  lands. 

The  written  agreement  in  question  here  was  made 
and  signed  June  15,  1922,  by  and  between  Troy- 
Sweet  Grass  Oil  Syndicate,  a  common  law  trust, 
hereinafter  known  as  Troy,  as  part  of  the  first 
part,  predecessor  in  interest  of  the  above-named 
plaintiffs,  and  The  Ohio  Oil  Company,  hereinafter 
known  as  Ohio,  as  the  party  of  the  second  part, 
by  the  terms  of  which  written  agreement  the  first 
party  sold  and  assigned  to  second  party  an  un- 
divided 55%  interest  in  an  to  the  leases  and  lands 
therein  described,  being  Tracts  152,  153,  154,  155 
and  156  on  Map  marked  Ex.  W.  Tr.  255.  Ohio 
took  possession  of  the  said  lands  in  July,  1922,  and 
drilled  for  oil  and  gas,  which  resulted  in  produc- 
tion of  oil  in  commercial  quantities. 
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Oil  June  1,  1923,  Troy  assigned  an  undivided 
one-half  of  its  remaining  45%  interest  in  the 
"Baker  Lease"  to  Inland  Empire  Oil  and  Gas 
Syndicate,  known  hereinafter  as  Inland.  August 
18th,  1923,  Troy  assigned  all  of  its  interests  in 
all  of  the  leases  and  lands  described  in  said  agree- 
ment, including  the  remaining  22^%  interest  in 
the  Baker  Lease,  to  Potlatch  Oil  and  Refining 
Company,  hereinafter  referred  to  as  Potlatch. 

The  principal  bone  of  contention  on  the  part 
of  plaintiffs  seems  to  arise  over  interpretation  of 
paragraph  III  of  the  agreement  which  provides: 
"In  the  event  that  the  well  described  in  paragraph 
two  herein  above  shall  prove  a  commercial  well, 
the  party  of  the  second  part  shall  continue  the 
work  of  developing  and  operating  said  premises 
in  as  diligent  a  manner  as  field  and  market 
conditions  w^arrant  and  as  is  consistent  with 
good  business  management.  It  will  ijay  all  costs 
and  exj)enses  of  developing  and  oi)erating  said 
lands  for  oil  and  gas  purposes,  as  herein  pro- 
vided, and  shall  charge  the  said  party  of  the 
[129]  first  part  forty-five  (45%)  per  cent 
thereof.  Second  party  shall  market  all  oil  and  gas 
produced  upon  said  land  and  account  to  the  party 
of  the  first  part  for  the  undivided  Forty-five  (45%) 
per  centum  of  the  proceeds  thereof  at  the  prevail- 
ing market  price  of  the  wells  for  said  oil  and  gas 
after  deducting  all  royalty  oil  and  gas  or  the  pro- 
ceeds thereof.  The  said  party  of  the  second  part 
shall  be  reimbursed  by  the  said  party  of  the  first 
part  solely   from  the   first   party's   proportion   of 
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the  oil  and  gas  produced  and  sold  from  said  land. 
Application  from  proceeds  from  sale  of  said  oil  and 
gas  will  be  made  to  the  credit  of  the  first  party's 
account  upon  the  first  day  of  the  month  follow- 
ing that  in  which  said  oil  and  gas  is  sold,  but  in 
no  case  shall  said  party  of  the  first  part  be  finally 
held  or  charged  beyond  its  share  or  interest 
in  the  production  and  equipment  from,  in  or  upon 
said  lands.  The  part.y  of  the  second  part  shall  be 
entitled  to  and  shall  charge  the  party  of  the  first 
part  eight  (8)  per  centum  interest  upon  all  moneys 
so  advanced  for  the  development  and  operations 
upon  said  lands  for  the  a-ccount  of  the  interest  of 
the  first  party's  until  the  same  shall  have  been 
paid  out  of  the  proceeds  of  the  party  of  first 
part's  proportion  of  the  oil  and  gas  produced  and 
sold  as  herein  provided,  said  interest  payments  to 
be  also  paid  out  of  production. 

"IV.  The  party  of  the  second  part  hereby 
agrees  to  render  the  party  of  the  first  part  monthly 
statements  showing  the  actual  cost  and  expenses 
of  developing  and  operating  said  lands  and  leases 
and  will  remit  monthly  to  the  party  of  the  first  part 
all  proceeds  of  the  oil  and  gas  sold  from  the  interest 
of  the  first  party  over  and  above  the  amount  nec- 
essary to  reimburse  the  party  of  the  second  part 
for  expenditures  made  by  it  for  the  account  and 
interest  of  the  party  of  the  first  part. 

"V.  The  party  of  the  first  part  through  its  duly 
authorized  agents  or  representatives  shall  at  all 
reasonable  times  have  access  to  the  buildings,  lands 
and  property  hereinabove   [130]   for  the   purpose 
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of  examining  the  operations  thereon  and  the  pro- 
duction therefrom,  and  at  all  reasonable  times  dur- 
ing business  hours  shall  have  the  right  to  examine 
the  books  and  records  of  the  party  of  the  se<3ond 
part  insofar  as  they  pertain  to  the  operations  con- 
ducted under  this  agreement." 

It  appears  that  all  monthly  statements  required 
by  paragraph  IV  were  furnished  to  Troy  begin- 
ning with  August,  1922,  and  thereafter  to  its  as- 
signees, Potlatch  and  Inland. 

It  appears  that  all  payments  were  made  accord- 
ing to  agreement,  and  that  wherever  an  error  or 
mistake  occurred  a  correction  was  made,  and  that 
all  checks  and  vouchers  were  received  by  plain- 
tiffs, and  that  all  such  checks  were  cashed;  there 
seems  to  be  little  if  any  dispute  in  respect  to  book- 
keeping and  payments  by  Ohio.  The  first  complaint 
about  overcharges  seems  to  have  come  from  Inland 
September  11th,  1923,  to  the  effect  that  '^overhead 
expenses"  and  other  charges  were  improperly  in- 
cluded in  monthly  statements;  on  September  22nd, 
1923,  Ohio  answered  by  letter  and  rejected  Inland's 
claim  and  held  that  all  charges  were  properly  made 
according  to  the  written  agreement. 

Counsel  for  plaintiffs  wrote  Ohio  on  July  17, 
1925,  objecting  to  charges  made,  demanding  a  cor- 
rection and  proposing  a  conference  for  a  settle- 
ment of  disputes  in  lieu  of  suit.  Ohio  responded 
July  21,  1925,  in  a  letter  to  plaintiff's  attorneys 
that  "while  we  feel  that  the  charges  were  care- 
fully prepared  and  are  entirely  justified,  represent- 
ative of  the  company  will  be  glad  to  meet  you  and 
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discuss  with  you  fully  and  frankly  any  items  your 
companies  are  complaining  of.  *  *  *"  The  meeting 
occurred  on  August  7,  1925,  and  as  a  result  plain- 
tiffs' attorneys  agreed  to  furnish  Ohio  with  writ- 
ten objections  to  its  charges,  and  complied  on  the 
following  day.  On  September  12th,  1925,  Ohio  re- 
plied, refusing  to  make  any  changes  in  its  charges 
and  gave  reasons  therefore.  [131] 

From  a  stipulation  of  facts  dated  October  28, 
1949,  it  appears  that  F.  E.  Hurley,  who  negotiated 
and  signed  the  agreement,  representing  the  Ohio, 
died  more  than  18  years  prior  to  the  commence- 
ment of  this  action;  that  A.  M.  Sellery,  who  nego- 
tiated and  witnessed  the  agreement  on  behalf  of 
Ohio,  died  more  than  20  years  prior  to  this  action; 
that  F.  R.  Firman,  who  rejected  plaintiffs'  conten- 
tions in  1925  on  behalf  of  Ohio,  died  about  5  years 
prior  to  this  action,  and  that  John  McFadyen, 
Division  Manager,  Rock^^  Mountain  Division,  of 
Ohio,  died  more  than  3  years  prior  to  commence- 
ment of  this  action. 

According  to  defendant  "No  reply  of  further 
action  was  heard  from  or  taken  by  plaintiffs  to 
the  type  of  charges  made  under  this  agreement 
until  May  20,  1936,  and  June  9,  1936,"  when  plain- 
tiffs wrote  a  letter  to  Ohio  objecting  to  charges 
made  on  account  of  certain  automobile  and  truck- 
ing expenses,  holding  that  such  charges  were  not 
within  the  letter  or  spirit  of  the  agreement  under 
which  Ohio  was  operating.  On  July  1,  1936,  Ohio 
replied  to  plaintiffs'  complaints   objecting  to   the 
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foregoing  charges  and  refused  to  make  any  change 
in  such  charges. 

It  appears  that  nothing  more  was  heard  from 
plaintiffs  nor  was  any  action  taken  about  complaints 
made  of  improper  charges  by  Ohio  until  the  spring 
of  1946,  which  is  said  to  have  been  more  than 
three  years  after  Ohio  had  sold  and  disposed  of 
its  entire  interests  in  the  agreement  to  the  Texas 
Company.  At  the  time  aforesaid,  spring  of  1946, 
counsel  for  plaintiffs  asked  Ohio  for  an  accounting 
and  settlement  of  improper  charges  alleged  to  have 
been  made  under  the  terms  of  the  agreement,  and 
which  had  been  presented  to  Ohio  for  adjustment 
and  settlement  by  plaintiffs  on  different  occasions 
in  1923,  1925,  and  1936,  and  had  been  refused  in 
each  instance  [132]  as  was  the  proposal  in  the 
spring  of  1946.  The  following  spring  this  action 
was  commenced. 

Ohio  offered  evidence  that  it  had  other  agree- 
ments like  the  one  in  suit  with  other  persons  in 
the  Glacier  County  oil  fields,  and  of  the  same  date, 
June  15th,  1922,  had  other  like  agreements  with 
Troy  and  Potlatch  covering  other  leases,  and  that 
no  complaints  were  made  about  them.  Plaintiffs 
objected  to  any  evidence  of  other  leases  by  Ohio, 
and  the  court  will  sustain  the  objection,  such  evi- 
dence apparently  serving  no  material  purpose. 

The  motion  by  defendant  to  dismiss  the  suit  w^as 
denied  with  the  right  reserved  of  renewal  at  the 
time  of  trial;  one  of  the  questions  raised  therein 
vras  that  the  suit  is  barred  by  the  statutes  of 
limitation,  and  this  seems  to  present  an  important 


146  Potlatch  Oil  c&  Refilling  Co.,  et  al. 

issue,  and  especially  so  since  hearing  the  evidence 
given  at  the  trial. 

As  to  the  language  of  the  agreement  in  contro- 
versy there  seems  to  be  no  difficulty  in  understand- 
ing its  meaning,  and  it  should  be  remembered  that 
the  parties  entering  into  this  agreement  were  en- 
gaged in  the  production  of  oil  and  gas,  and  famil- 
iar with  the  terms  of  contracts  and  leases  relating 
to  such  industry,  and  knew  or  should  have  known 
the  meaning  of  the  language  contained  in  the  agree- 
ment to  which  they  affixed  their  signatures.  The 
Court  has  stated  that  the  language  in  question 
is  plain,  but  that  does  not  mean  that  it  may  not 
have  been  misused  in  the  sense  that  it  might  enable 
the  defendant  to  indulge  in  an  unlimited  expense  ac- 
count ;  having  control  of  the  purse  strings  of  i3roduc- 
tion  defendant  could  charge  to  the  account  of  plain- 
tiffs items  that  had  to  do  either  proximately  or  re- 
motely with  "all  costs  and  expenses  of  developing 
and  operating  said  lands  for  oil  and  gas  purposes." 
But  defendant  has  insisted  from  the  beginning  that 
all  charges  have  been  properly  made.  [133] 

This  case  bears  some  resemblance  to  the  Vande 
Putte  case,  discussed  by  counsel  in  their  briefs, 
and  found  in  35  Fed.  Supp.  794,  wherein  this 
court  said;  "Under  that  language  it  would  seem 
that  nearly  everything  having  any  connection  with 
the  drilling  of  a  well  has  been  charged  against 
the  plaintiffs  in  the  joint  account,  and  no  matter 
how  much  oil  was  produced,  the  plaintiffs  might 
find  themselves  no  better  off  at  the  finish  than  they 
were  in  the  beginning,  unless  some  limitation  was 
placed  somewhere  on  this  apparently  unrestrained 
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charging  power  of  the  defendant."  There  the  ac- 
counting of  defendant  found  the  plaintiffs  deei)ly 
in  debt,  and  the  court  decided  that  improper  charges 
had  been  made  in  the  account.  That  case  was  de- 
cided by  this  court  in  favor  of  plaintiffs;  was  ap- 
pealed and  before  the  appeal  was  considered  by 
the  higher  court,  a  settlement  occurred  and  the 
appeal  was  dismissed.  The  phraseology  of  the  Vande 
Putte  agreement  was  much  different  from  this 
case;  in  that  case  the  plaintiffs,  lessors,  were  re- 
peatedly assured  over  a  long  period  of  time  by  the 
defendant,  lessee,  that  they  would  get  together  and 
consider  the  charges,  and  that  all  proper  adjust- 
ments would  be  made,  but  the  lessee  never  kept  its 
agreement  to  make  good  these  assurances,  and 
finally  the  plaintiffs  brought  suit,  and  the  parties 
stipulated  that  defendant  would  submit  an  account 
of  all  charges  made  under  the  agreement  for  de- 
termination by  the  court;  this  was  done  and  the 
court  eliminated  all  charges  deemed  to  be  improper 
under  the  agreement;  the  defense  of  laches  and 
limitation  of  actions  was  pleaded  by  defendant, 
but  was  denied  by  the  court.  If  any  laches  existed 
in  that  case,  the  court  held  that  both  sides  were 
equally  blameable. 

The  testimony  of  Mr.  Jones  seems  to  relate  to 
a  different  agreement  from  the  one  at  issue  in  this 
case;  as  it  appears  to  the  Court  no  such  inter- 
pretation or  understanding  as  he  has  suggested 
could  be  entertained  without  writing  a  new  agree- 
ment; such  a  modification  could  only  have  been 
made  by  another  [134]  agreement  in  writing  or  by 
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any  executed  verbal  agreement;  nor  could  the  pur- 
ported verbal  statements  of  the  deceased  Ohio  rep- 
resentative have  been  effective  to  toll  the  statutes 
of  limitations  unless  they  were  submitted  in  writ- 
ing. Sec.  93-2716  R.C.M.  1947.  From  all  the  evi- 
dence and  rules  that  appear  applicable  it  does 
not  seem  that  this  testimony  is  necessary  to  pre- 
vent an  injustice  being  done  in  this  case.  Sec. 
93-701-03;  Phelps  v.  U.  C.  Life  Ins.  Co.,  105  Mont. 
195;  Langston  v.  Currie,  95  Mont.  57;  Wilcox  v. 
Schissler,  55  Mont.  246;  Armington  v.  Steele,  27 
Mont.  13;  93-401-13  R.C.M.  1947.  This  Court  can- 
not write  a  new  agreement  for  the  plaintiffs  28 
years  after  it  was  entered  into  by  the  parties,  when 
such  agreement  was  stated  in  plain  terms  and  was 
made,  and  read,  and  signed  by  intelligent  and  ex- 
perienced operators  in  this  particular  line  of  in- 
dustry. 

Having  considered  the  arguments  in  favor  of  and 
in  opposition  to  the  admission  of  the  testimony  of 
Mr.  Jones,  and  numerous  authorities  cited  by  coun- 
sel for  the  respective  parties,  the  Court  is  now  of 
the  opinion  that  the  objection  thereto  should  be 
sustained  and  such  will  be  the  order  of  Court  herein. 
Even  if  this  testimony  were  admitted  it  could 
be  of  little  probative  value  as  affecting  the  bar 
of  the  statute  of  limitations,  since  a  continuous  and 
unvarying  course  of  conduct  on  the  part  of  the 
defendant  has  been  established  by  convincing  proof 
over  a  period  of  about  25  years  during  which 
defendant  refused  to  make  any  such  changes  in  its 
charges  as  were  requested  by  plaintiffs  or  their 
representatives. 
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It  appears  that  plaintiffs  finally  brought  suit  in 
1947,  after  all  but  one  of  the  representatives  of 
defendant  who  had  participated  in  the  making  of 
or  execution  of  the  agreement,  or  had  any  definite 
knowledge  concerning  it,  had  died.  In  the  Court's 
opinion  this  is  a  tardy  suit  and  the  laches  of  plain- 
tiffs and  the  statutory  limitations  cited  by  counsel 
would  bar  [135]  recovery  under  plaintiffs'  claim. 
From  a  perusal  of  the  facts  and  contentions  of 
counsel  the  Court  is  unable  to  agree  that  this  un- 
dertaking constituted  a  joint  adventure  and  thereby 
imposed  obligations  upon  defendant  as  a  trustee 
for  plaintiffs. 

A  long  discussion  ensued  on  the  part  of  counsel 
on  the  subject  of  an  account  stated  which  arose 
over  the  monthly  statements  and  payments  by  de- 
fendant to  plaintiffs,  and  many  authorities  have 
been  -cited  by  counsel  in  support  of  their  respec- 
tive views.  Upon  examination  of  authorities  it 
would  appear  that  when  plaintiffs  accepted  the 
monthly  statements,  entered  into  settlements  thereof 
and  accepted  payments  therefor,  over  a  period 
of  many  years,  in  the  sum  total  of  about  $400,000, 
well  knowing  that  defendant  had  repeatedly  re- 
fused to  make  any  changes  in  its  charges  such  as 
plaintiffs  proposed,  and  that  the  latter  was  bound 
to  know  that  the  intention  was  to  make  the  pay- 
ment in  full  settlement,  it  w^ould  seem  that  the  rules 
governing  the  interpretation  of  an  account  stated 
would  favor  the  defense  in  this  case,  as  appears 
to  be  indicated  by  the  greater  weight  of  authority. 
Norum  v.  Ohio  Oil  Co.,  et  al.,  83  Mont.  353;  McNab- 
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Bess  Oil  Co.  v.  Commonwealth  Oil  &  Gas  Co.,  52 
Pac.  (2)  3633;  Jensen  v.  Cloud,  107  Mont.  593;  88 
Pac.  (2)  36;  Sawyer  v.  Somers  Lumber  Co.,  86 
Mont.,  169,  179. 

In  view  of  the  foregoing  it  becomes  apparent 
that  the  Court  is  of  the  opinion  that  the  defendant 
should  prevail  in  this  suit,  accordingly  findings  of 
fact  and  conclusions  of  law,  and  form  of  judg- 
ment may  be  submitted;  costs  go  to  defendant.  Ex- 
ceptions allowed  plainti:ffs. 

CHARLES  N.  PRAY, 
Judge. 

[Endorsed] :     Filed  January  22,  1951.  [136] 


[Title  of  District  Court  and  Cause.] 

FINDINGS    OF    FACT    AND    CONCLUSIONS 

OF  LAW 

This  cause  was  tried  to  the  Court  without  a  .jury, 
and  the  Court  having  considered  the  trial  briefs 
])resented  by  counsel  and  upon  consideration  of  the 
pleadings,  record  and  the  competent  evidence  herein 
and  being  fully  advised,  found  issues  of  law 
and  fact  in  favor  of  Defendant  and  against  Plain- 
tiffs, as  more  fully  appears  in  an  opinion  heretofore 
filed  herein  on  January  22,  1951;  and  therein  pro- 
vided that  findings  of  fact  and  conclusions  of  law 
may  be  submitted,  together  with  form  of  judg- 
ment. Accordingly  such  findings  of  fact  and  con- 
clusions of  law  have  been  submitted,  and  the  Court 
in  supplementing  said  opinion  now  makes  the  fol- 
lowing findings  of  fact  and  conclusions  of  law : 
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Findings  of  Fact 
The  Court  finds  that : 

1.  The  Plaintiff,  Potlatch  Oil  and  Refining  Com- 
pany, is  a  Montana  corporation. 

2.  The  Plaintiffs,  Jean  P.  Gerlough,  Stanley  H. 
HodgTnan  and  Roy  E.  Larson,  are  residents  of 
Montana  and  are  the  trustees  of  that  certain  com- 
mon law  trust  known  as  Inland  Empire  Oil  and 
Gas  Syndicate.  [138] 

3.  The  Defendant,  The  Ohio  Oil  Company, 
(hereinafter  called  '^Ohio")  is  an  Ohio  corpora- 
tion having  its  principal  office  and  place  of  busi- 
ness in  Findlay,  Ohio,  and  is  authorized  to  engage 
in  business  in  the  State  of  Montana. 

4.  On  June  15,  1922,  Plaintiffs'  predecessor  in 
interest,  Troy-Sweet  Grass  Oil  Syndicate,  a  common 
law  trust,  acting  by  and  through  T.  P.  Jones,  who 
bought  into  and  had  command  of  it  as  an  owner 
and  as  trustee,  president  and  general  manager,  en- 
tered into  a  written  agreement  with  Ohio  for  the 
development  and  operation  of  the  oil  and  gas 
leases  in  Toole  County,  Montana,  therein  described 
and  on  the  same  date  and  concurrent  therewith  as- 
signed to  Ohio  an  undivided  55%  interest  in  and 
to  said  leases.  The  pertinent  portions  of  said  agree- 
ment are  set  forth  in  the  Court's  opinion  filed 
January  22,  1951,  referred  to  above,  and  the  Court 
finds  that  said  agreement  was  and  is  plain  and 
free  from  ambiguity  and  is  clear,  explicit  and  un- 
equivocal  in   its   language,    terms    and    provisions 
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and  that  Ohio  at  all  times  has  fully  complied  with 
each  and  all  of  the  obligations  therein  imposed  upon 
it. 

5.  T.  P.  Jones,  F.  E.  Hurley  and  all  of  the 
other  i^ersons  who  negotiated  and  prepared  the 
agreement  of  June  15,  1922,  were  engaged  directly 
or  indirectly  in  the  production  and  development  of 
oil  and  gas  leases  and  lands  and  were  experienced 
in  that  business  and  knew  or  should  have  known 
and  understood  the  meaning  of  the  plain  language 
used  and  contained  in  said  agreement  which  was 
entered  into  at  arm's  length. 

6.  On  January  1,  1923,  Troy-Sweet  Grass  Oil 
Syndicate,  (hereinafter  called  *'Troy")  acting  by 
and  through  T.  P.  Jones,  as  aforesaid,  assigned 
an  undivided  one-half  of  its  remaining  45%  interest 
in  the  Baker  Lease,  one  of  the  leases  included  in 
said  agreement  with  Ohio  to  Plaintiff,  to  Inland 
Empire  Oil  and  Gas  Syndicate,  (hereinafter  called 
''Inland").  On  August  18, 1923,  Troy  assigned  [139] 
al]  of  its  interests  in  all  of  the  leases  and  lands 
described  in  said  agreement  (including  the  remain- 
ing 22^%  interest  in  the  Baker  lease)  to  Potlatch 
Oil  and  Eefining  Company  (hereinafter  called 
^'Potlatch"). 

7.  On  or  about  July  5,  1922,  Ohio  entered  into 
possession  of  the  leases  included  in  said  agreement 
and  commenced  drilling  for  oil  and  gas  thereon, 
resulting  in  production  of  gas  in  commercial  quan- 
tities on  September  18,  1922,  and  production  of  oil 
in  commercial  quantities  on  January  27,  1923.  After 
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production  was  obtained  monthly  statements  of  ac- 
count, as  required  by  said  agreement,  setting  forth 
all  costs  and  expenses  of  development  and  operat- 
ing said  lands  were  made  by  Ohio  to  Troy  com- 
mencing in  August,  1922,  and  thereafter  mitil 
Troy  assigned  to  Inland  and  Potlatch.  After  In- 
land and  Potlatch  acquired  their  interests  the 
monthly  statements  were  made  to  them.  For  those 
months  in  which  the  income  from  the  lands  and 
leases  exceeded  all  costs  and  expenses  of  developing 
and  operating  the  lands,  said  statements  were  ac- 
companied by  Ohio's  check  under  transmittal 
voucher  which  clearly  indicated  thereon  that  the 
remittance  and  check  were  in  full  settlement  or  in 
full  ipayment  of  the  respective  items  for  the  re- 
spective months.  All  the  checks  and  vouchers  were 
received  by  Troy  and  Plaintiffs,  the  checks  were 
cashed  and  the  money  retained.  At  no  time  during 
the  period  subsequent  to  Ohio  entering  into  pos- 
session and  prior  to  the  time  that  Troy  assigned 
to  Inland  and  Potlatch  were  any  objections  ever 
made  by  Troy  to  Ohio  with  reference  to  the  ac- 
counting which  included  the  same  items  as  subse- 
quent statements  of  account  made  to  Inland  and 
Potlatch.  During  the  period  between  the  commence- 
ment of  production  and  January  31,  1943,  the  date 
Ohio  disposed  of  all  of  its  interest  in  said  con- 
tract and  leases,  Ohio  paid  to  Inland  and  Potlatch 
a  sum  of  approximately  $400,000  over  and  above 
their  respective  shares  of  all  costs  and  expenses 
of  developing  and  [140]  operating  said  lands  for 
oil  and  gas  purposes.  Said  payments  were  received 
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and  accepted  by  Plaintiffs  during  all  of  said  period 
well  knowing  that  Ohio  had  repeatedly  refused  to 
make  any  changes  in  its  charges  such  as  plaintiffs 
proposed  and  Plaintiffs  knew  or  should  have  known 
that  the  payments  were  made  by  Ohio  in  full  set- 
tlement of  the  respective  items  covered  in  its  re- 
spective monthly  statements. 

8.  In  1923,  1925,  and  1936,  Plaintiffs  made 
complaint  to  Ohio  with  reference  to  the  charges 
made  by  Ohio  for  expenses  of  operation  and  de- 
velopment and  in  each  instance  Ohio  refused  to 
make  any  changes  in  its  charges  as  requested  by 
Plaintiffs  and  maintained  a  continuous  and  unvary- 
ing course  of  conduct  throughout  the  entire  period 
as  established  by  convincing  proof  under  which  it 
flatly  and  unequivocally  refused  to  make  any  such 
change.  Ohio  during  all  of  said  period  steadfastly 
maintained  that  the  charges  and  its  accounting  were 
in  strict  accordance  with  the  terms  and  provisions 
of  said  agreement  of  June  15,  1922. 

9.  Mr.  F.  E.  Hurley,  who  negotiated  and  signed 
the  agreement  of  June  15,  1922,  on  behalf  of  Ohio, 
died  more  than  eighteen  years  prior  to  the  com- 
mencement of  this  suit  (March  18,  1947).  Mr.  A. 
M.  Sellery,  who  negotiated  and  witnessed  the  agree- 
ment of  June  15,  1922,  on  behalf  of  Ohio,  died 
more  than  twenty  years  prior  to  the  commence- 
ment of  this  suit.  Mr.  F.  B.  Firmin  died  about 
five  years  prior  to  the  commencement  of  this  suit. 
Mr.  John  McFadyen,  who  was  Division  Manager, 
Rocky  Mountain  Division  of  Ohio,  at  the  time  said 


vs.  The  Ohio  Oil  Co,  155 

contract  was  entered  into  and  for  approximately 
twenty  years  thereafter,  died  more  than  three  years 
prior  to  the  commencement  of  this  suit.  [141] 

Conclusions  of  Law 

The  court  declares  the  following  conclusions  of 
law  to  be  pertinent  and  apj^licable  to  the  foregoing 
findings  of  fact,  to  wit : 

1.  That  the  agreement  of  June  15,  1922,  between 
Troy  and  Ohio  contained  the  full  and  complete 
agreement  and  understanding  of  the  parties  thereto  ; 
is  clear  and  explicit,  does  not  involve  an  absurdity 
and  was  and  is  binding  upon  the  parties,  their 
successors  and  assigns.  The  intention  of  the  parties 
must  be  ascertained  from  the  agreement  alone  and 
it  may  not  be  explained,  interpreted,  reformed, 
varied,  modified  or  amended  by  parol  evidence  or 
reference  to  matters  outside  of  and  not  recited  in 
said  written  agreement.  T.  P.  Jones'  testimony  as 
to  the  alleged  remarks  by  John  McFadyen,  deceased 
manager  of  Ohio,  is  not  admissible  for  any  pur- 
pose. No  foundation  for  such  testimony  has  been 
made  and  no  injustice  will  be  done  by  excluding 
such  testimony.  The  validity  of  the  agreement  is 
not  in  dispute  and  no  mistake  or  imperfection  of 
the  writing  is  put  in  issue,  nor  is  the  contract 
claimed  to  be  illegal  or  fraudulent.  The  court  has 
no  power  to  alter  or  amend  the  contract  which  the 
parties  themselves  made. 

2.  That  Ohio  through  a  continuous  and  unvary- 
ing course  of  conduct  on  its  part  under  the  plain 
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requirements  of  said  written  agreement,  since  the 
execution  thereof  and  at  all  times  thereafter  during 
the  period  questioned  in  this  suit,  in  all  things 
complied  with  the  clear  terms  and  provisions  of 
said  written  agreement  of  June  15,  1922. 

3.  Laches  in  asserting  their  claims  bar  Plain- 
tiffs from  any  recovery  herein. 

4.  The  statutes  of  limitation  of  the  State  of 
Montana  bar  Plaintiffs  from  any  recovery  herein. 

5.  Ohio  is  not  a  trustee  for  Plaintiffs.  [142] 

6.  The  monthly  statements  of  account  furnished 
by  Ohio  to  Troy,  Potlatch  and  Inland  and  the  ac- 
ceptance and  retention  of  the  moneys  paid  to  them 
respectively  by  Ohio  with  knowledge  that  Ohio 
repeatedly  refused  to  make  any  changes  in  its  ac- 
counting and  made  each  payment  in  full  settlement 
of  each  statement  constitutes  an  account  stated  be- 
tween Ohio  and  Plaintiffs  and  may  not  now  be 
challenged  by  them. 

Plaintiffs  shall  have  exceptions  to  each  and  all 
of  the  foregoing  Findings  of  Fact  and  Conclusions 
of  Law.  It  Is  Ordered  that  j^laintiffs  recover  noth- 
ing and  that  Defendant  do  have  judgment  in  its 
favor  and  shall  recover  from  Plaintiffs  all  costs 
herein  expended. 

Dated  and  done  in  Open  Court  this  24th  day  of 
February,  1951. 

/s/  CHARLES  N.  PRAY, 
Judge. 

[Endorsed] :     Filed  February  24,  1951.  [143] 
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In  the  District  Court  of  the  United  States  in  and 
for  the  District  of  Montana,  Great  Falls  Divi- 
sion 

Civil  No.  956 

POTLATCH  OIL  AND  REFINING  COMPANY, 
a  Corporation,  and  JEAN  P.  GERLOUGH, 
STANLEY  H.  HODGMAN,  and  ROY  E. 
LARSON,  as  Trustees  of  That  Certain  Trust 
Known  as  INLAND  EMPIRE  OIL  AND 
GAS  SYNDICATE,  a  Common  Law  Trust, 

Plaintiffs, 

vs. 

THE  OHIO  OIL  COMPANY,  a  Corporation, 

Defendant. 

JUDGMENT 

This  matter  having  come  on  for  trial  before  the 
Court  on  the  22nd  day  of  December,  1949,  trial 
briefs  having  been  thereafter  submitted  and  the 
Court  having  rendered  a  written  memorandum  de- 
cision filed  herein  on  January  22,  1951,  and  having 
made  supplemental  findings  of  fact  and  conclusions 
of  law  on  the  24th  day  of  February,  1951; 

(  It  Is  Ordered,  Adjudged  and  Decreed  that  Plain- 
tiffs take  nothing  by  this  suit  and  that  the  De- 
fendant recover  all  its  costs  herein  expended,  and 
said  costs  are  assessed  in  the  sum  of  $349.07;  Ex- 
ceptions allowed  Plaintiffs. 
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Done  in  Open  Court  this  24th  day  of  February, 
1951. 

By  the  Court: 

/s/  CHARLES  N.  PRAY, 
Judge. 

[Endorsed]:     Filed    and    entered   February    24, 

1951.  [145] 

[Title  of  District  Court  and  Cause.] 
NOTICE    OF    APPEAL    TO    THE    CIRCUIT 
COURT  OF  APPEALS  FOR  THE  NINTH 
CIRCUIT 
Notice   is  hereby   given   that   Potlatch   Oil   and 
Refining    Company,    a    corporation,    and    Jean   P. 
Gerlough,  Stanley  H.  Hodgman,  and  Roy  E.  Lar- 
son  as  Trustees  of  that  certain  trust  known  as  In- 
land Empire  Oil   and  Gas   S^^dicate,   a   common 
law  trust,  Plaintiffs  above  named,  hereby  appeal 
to  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit  from  the  final  judgment  entered 
in  this  action  on  the  24th  day  of  February,  1951. 
/s/  E.  J.  McCABE, 
/s/  E.  J.  McCABE,  JR., 
Attorneys   for   Appellants,   Potlatch   Oil  and  Re- 
fining Company,  a  Corporation,  and  Jean  P. 
Gerlough,  Stanley  H.  Hodgman,  and  Roy  E. 
Larson,    as   Trustees    of    That    Certain   Trust 
Known  as  Inland  Empire  Oil  and  Gas  Syndi- 
cate, a  Common  Law  Trust. 
[Endorsed] :     Filed  March  26,  1951.  [147] 
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In  the  District  Court  of  the  United  States,  in  and 
for  the  District  of  Montana,  Great  Falls  Divi- 
sion 

Civil  Action  No.  956 


POTLATCH  OIL  AND  REFINING  COMPANY, 
a  Corporation;  JEAN  P.  GERLOUGH,  STAN- 
LEY H.  HODGMAN,  and  ROY  E.  LARSON, 
Trustees  of  That  Certain  Association  Known 
as  INLAND  EMPIRE  OIL  AND  GAS  SYN- 
DICATE, 

Plaintiffs, 
vs. 

THE  OHIO  OIL  COMPANY,  a  Corporation, 

Defendant. 

PROCEEDINGS 

Before:  Honorable  Charles  N.  Pray, 
United  States  District  Judge. 

December  22nd  and  23rd,  1949 

Appearances : 

ERNEST  J.  McCABE, 
Attorney  at  Law, 
For  Plaintiff. 

LOUIS  P.  DONOVAN, 
Attorney  at  Law; 

W.  H.  EVERETT, 
Attorney  at  Law, 

For  Defendant.  [152] 
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Be  It  Remembered,  That  the  above-entitled  cause 
came  on  regularly  for  hearing  in  the  United  States 
District  Court,  in  and  for  the  District  of  Montana, 
in  the  Federal  Building,  at  Great  Falls,  Montana, 
on  December  22nd  and  23rd,  1949,  before  the 
Honorable  Charles  N.  Pray,  United  States  District 
Judge,  presiding. 

(Whereupon  the  following  proceedings  were 
had  and  done,  to  wit:) 

The  Court:  Gentlemen,  are  you  ready  to  pro- 
ceed with  this  matter  this  morning? 

Mr.  McCabe:     Plaintiffs  are  ready,  your  Honor. 

Mr.  Donovan:  May  it  please  the  court,  we  have 
been  discussing  with  coimsel  for  the  plaintiff  the 
extent  of  the  hearing  today,  and  I  think  we  agreed 
with  counsel  that  if  it  is  agreeable  to  the  court  that 
only  the  prelimmary  matters  would  be  determined 
today,  or  heard  and  determined  in  this  hearing, 
namely,  the  issues  that  must  be  determined  as  to 
whether  or  not  the  plaintiffs  are  entitled  to  an 
accounting  at  this  time. 

The  Court:     I  see.   Well,  as  I  understand 

Mr.  Donovan:  We  tried  to  reduce  that  to  a 
stipulation  but  we  didn't  seem  to  get  together  quite 
on  the  wording  of  the  stipulation. 

The  Court:  Before  we  get  to  the  point  of  an 
accounting,  actual  accounting,  we  have  been  over- 
ruling the  [157]  motion  to  dismiss,  and,  of  course, 
there  is  something  about  your  renewing  those  ques- 
tions of  law  later  on  in  the  trial,  and  I  suppose 
what  you  want  to  do  this  morning  is  put  in  such 
evidence  as  may  be  necessary  to  fully  inform  the 
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eourt.  One  of  tlie  reasons  I  overniled  the  motion 
was  their  setting  up  the  bar  of  statutes  and  lach(;s, 
and  I  didn't  think  sufficient  appeared  on  the  face 
of  the  complaint  to  warrant  any  other  course  to 
pursue  then,  and  I  would  like  to  have  you  put  in 
some  evidence  especially  on  that  point  with  the 
])oint  to  bar  of  statute  and  laches;  I  want  to  see 
what  there  is  in  that  because  of  the  great  lapse  of 
time  between  the  first  conference  and  the  beginning 
of  the  suit. 

Mr.  Donovan :     Yes,  your  Honor. 

The  Court:  I  would  like  to  have  you  make  it 
as  clear  as  possible  on  that  point. 

Mr.  Donovan:  If  the  court  will  permit  me,  T 
would  like  at  this  time  to  move  that  Mr.  W.  H. 
Everett  of  Casper,  Wyoming,  be  admitted  to  prac- 
tice law  in  this  court  for  the  purpose  of  this  case. 
Mr.  Everett  is  a  member  of  the  Bar  of  the  State 
of  Wyoming  and  the  Supreme  Court  of  the  United 
States. 

The  Court:  Very  well,  he  may  be  admitted  to 
practice  in  this  court  for  that  purpose. 

Mr.  Everett :  Thank  you,  sir.  The  court  referred 
to  the  first  item  I  had  set  forth  and  that  was  the 
court's  [158]  Order  of  April  7,  1948,  in  which  the 
court  overruled  the  defendant's  consolidated  mo- 
tion for  severance  of  claims,  to  dismiss  for  lack 
of  capacity  to  sue,  to  dismiss  on  ground  of  statute 
of  limitations,  for  more  definite  statement,  and  to 
strike  certain  portions  of  plaintiffs'  complaint.  The 
conrt  stated  in  that  order  that,  ^'The  court  is  now 
of  the  opinion  the  motion  should  be  denied  with 
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the  right  reserved  of  renewal  of  said  motion  or  any 
appropriate  subdivision  at  the  trial  of  said  cause, 
and  such  is  the  order  herein." 

We  would  like  to  reassert  that  motion  in  its  en- 
tirety, but  go  ahead  and  proceed,  if  we  can,  under 
Rule  42  (b)  of  the  Federal  Eules,  as  amended, 
simply  preserving  every  right  and  all  of  our  posi- 
tions which  were  asserted  in  that  motion  and  not 
be  considered  to  have  waived  any  of  them,  but  not 
insisting  that  the  court  again  rule  on  the  motion  at 
this  particular  moment. 

Rule  42  (b)  provides  that  the  court  for  its  con- 
venience or  to  avoid  prejudice  may  order  a  separate 
trial  of  any  claim,  cross-claim,  or  any  third-party 
claim,  or  of  any  separate  issue,  or  of  any  number 
of  claims,  cross-claims,  counter-claims,  third-party 
claims,  or  issues. 

In  that  connection  and  without  waiving  the  rights 
we  have  under  the  motion  we  feel  that  now  would 
be  a  proper  time  for  the  court  to  enter  an  order 
so  we  will  know  the  extent  and  scope  of  the  hear- 
ing; and  Mr.  Donovan  had  prepared  [159]  a  stipu- 
lation, as  had  Mr.  McCabe,  in  an  effort  to  stipulate 
on  those  issues  that  would  be  disposed  of  this  morn- 
ing, and  we  were  unable — I  was  unable  to  get  the 
gentlemen  in  agreement  in  comiection  with  it,  and 
I  might  say 

The  Court:  Can't  you  proceed  short  of  an  ac- 
counting ? 

Mr.  Everett:  Yes,  we  can  proceed  short  of  an 
accounting,  your  Honor,  and  that  I  think  is  what 
both  parties  want  to  do  at  this  time.  However,  I 
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believe  it  would  be  proper  to  have  an  order  entered 
and  we  have  prepared  an  order  which  can  be 
changed  somewhat,  and  I  will  be  glad  to  have  the 
court  hear  Mr.  McCabe  on  the  matter.  I  would  say 
that  the  parties  are  in  agreement;  that  the  pre- 
liminary issues  as  to  statute,  the  laches,  that  they 
are  in  court  on  that  issue  being  tried  today;  the 
issue  as  it  is  set  up  in  defendant's  second  and  third 
affirmative  defenses,  which  are  the  statutes  of  limita- 
tion of  Montana;  and  that  the  coui-t  determine  also 
as  a  preliminary  issue  the  merits  of  the  four  affirma- 
tive defenses,  which  is  the  matter  of  accounts  stated, 
and  the  court  make  a  finding  on  those  matters  prior 
to  the  time  that  any  of  those  issues — I  mean  prior 
to  the  time  that  any  question  of  accounting  is  con- 
sidered. 

Now  the  only  item  where  the  parties  are  at 
variance,  and  I  think  my  observation  is  we  are 
somewhat  in  accord  in  principle  and  it  might  be  in 
the  matter  of  stating  [160]  it.  Mr.  McCabe  sent 
to  me  a  proposed  form  of  stipulation  in  which  there 
is  item  (a)  and  he  proposes  to  stipulate  the  issue 
should  be  interpretation  and  meaning  of  the  oper- 
ating contract  described  in  plaintiffs'  complaint. 
Well,  I  couldn't  conscientiously  stipulate  to  that  as 
being  a  correct  statement  of  the  issue.  First,  it 
was  too  broad.  Secondly,  insofar  as  our  position 
is  concerned  the  contract  speaks  for  itself  and 
needs  no  interpretation ;  so  that  its  meaning  is  clear 
we  think.  That  is  our  position,  of  course.  But  we 
do  have  and  I  will  read  from  the  proposed  order 
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what  we  believe  is  a  proper  statement  on  that  one 
item. 

Mr.  McCabe:  Have  you  got  a  copy  of  the  pro- 
posed order? 

Mr.  Everett:  Did  you  get  the  one  in  the  mail 
Mr.  Donovan  sent  to  you  day  before  yesterday'? 

(Whereupon     an     off-the-record     discussion 
was  had  by  counsel.) 

Mr.  Everett:  The  proposed  order  on  that  one 
item  and  as  we  think  the  issues  should  be  stated, 
your  Honor,  is  as  follows,  and  I  will  read  it : 

"  (a)  That  the  court  determine,  as  a  i^reliminary 
issue,  whether  oral  evidence  of  the  character  offered 
by  the  deposition  of  T.  P.  Jones  on  file  herein 
(Deposition  of  T.  P.  Jones,  pages  12,  13,  17,  19, 
52,  57,  58)  to  the  effect  that  it  was  orally  agreed 
by  the  parties  thereto  that  no  expenses  [161]  would 
be  charged  to  Troy-Sweet  Grass  Oil  Syndicate,  or 
its  successors,  where  same  were  incurred  "off  of 
the  lease  or  any  place  off  of  that  lease"  or  for 
overhead  or  supervision  of  operations  in  the  de- 
velopment and  production  of  the  lease  or  even  for 
pumping  wells  situated  thereon  (Deposition  of 
Jones,  pages  12,  13,  17,  19),  and  that  no  cost  of 
operation  of  wells  after  the  well  was  drilled  and 
put  on  production  was  to  be  chargeable  to  Troy- 
Sweet  Grass  Oil  Syndicate,  or  its  successors  (Depo- 
sition of  Jones,  page  52),  and  that  the  intention 
of  the  parties  to  the  operating  agreement  was  to 
the  effect  that  the  Ohio  Oil  Company  should  drill 
the  wells   and   put  them  in   production,   and   that 
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Troy-Sweet  Grass  Oil  Syndicate  should  i)ay  its 
45%  of  such  exi)enses,  and  from  there  on  should 
pay  nothing  and  be  chargeable  with  nothing  for 
operation  (Deposition  of  Jones,  page  53)  or  any 
similar  oral  testimony  from  other  witnesses  to  such 
effect  is  admissible  for  the  purpose  of  (a)  modify- 
ing or  explaining  the  terms  of  the  Operating  Agree- 
ment, a  copy  of  which  is  attached  to  Plaintiffs' 
Complaint  herein  marked  Exhibit  "A"  thereof,  or 
(b)  interpreting  the  same  along  the  lines  above  in- 
dicated. And  if  the  court  finds  that  such  testimony 
is  admissible,  then  that  the  court  further  find  what 
the  actual  agreement  dated  June  15,  1922,  between 
Troy- Sweet  Grass  Oil  Syndicate  and  The  Ohio  Oil 
Company  was  in  regard  to  such  matters,  and  that 
the  court  adjudge  and  declare  the  true  and  actual 
meaning  of  [162]  the  said  Operating  Agreement 
made  and  entered  into  between  Troy- Sweet  Grass 
Oil  Syndicate,  as  party  of  the  first  part,  and  the 
Ohio  Oil  Company,  as  party  of  the  second  part, 
dated  June  15,  1922,  a  copy  of  which  is  attached 
to  Plaintiffs'  Complaint  herein  and  marked  Ex- 
hibit "A"  hereof;  and  what  costs  and  expenses 
of  developing  and  operating  said  lands  for  oil  and 
gas  purposes,  as  incurred  by  the  Ohio  Oil  Com- 
pany, could  properly  be  charged  in  part  (to  the 
extent  of  45%  thereof)  to  Troy-Sweet  Grass  Oil 
Syndicate,  and  its  successors  in  interest." 

Mr.  McCabe:  With  respect  to  this  proposed  or- 
der, your  Honor,  it  seems  to  me  that  it  attempts 
to  state  one  part  of  the  deposition  without  con- 
sidering other  evidence  in  the  deposition.   The  ques- 
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tion  ipresentecl  by  this  proposal  here  is  that  pre- 
liminaiy  testimony  along  these  particular  lines 
stated  by  counsel  whether  that  is  admissible  with- 
out the  order  further  showing  that  this  preliminary 
testimony  is  a  part  of  the  conversation  immediately 
preceding  the  setting  up  of  the  final  agreement, 
and  that  these  terms,  the  attorney  for  the  defendant 
company  said  he  would  incorporate  into  the  written 
agreement  and  he  went  away  and  came  back  with 
a  written  agreement  changing  the  participating 
interest  from  fifty-fifty  to  forty-five  to  the  Plain- 
tiffs, or  to  the  Troy-Sweet  Grass,  which  is  the 
agreement  involved,  and  fifty-five  to  the  Ohio  Oil 
Company.  And  again  the  objection  was  made  [163] 
to  that  that  it  didn't  state  the  agreement  because 
it  didn't  confomi  to  their  understanding  that  the 
expenses  would  be  limited  to  certain  charges,  and 
that  this  will  consider  all  the  deposition,  and  that 
the  attorney  for  the  company,  the  company  pre- 
pared the  entire  written  agreement,  he  went  away 
and  returned  with  another  agreement  and  pointed 
out  to  Mr.  Jones  a  clause  which  expressly  limited 
the  charges  to  be  made,  w^hich  said  that  in  no  event 
shall  the  party  of  the  first  part,  that  is  the  Sweet 
Grass  Company,  the  ]:>redecessor  in  interest  of  the 
present  Plaintiffs,  would  be  finally  held  or  charged 
beyond  its  interest  in  the  equipment  and  the  pro- 
duction in  and  from  the  land.  And  Mr.  Jones' 
testimony  is  to  the  effect  that  no,  that  it  was  under- 
stood that  no  charges  would  be  made  for  any  ex- 
penses off  of  the  lease,  no  overhead  charges  of  10% 
which  was  put  into  the  agreement,  and  counsel  for 
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the  defendant  returned  and  explained  to  Mr.  Jones 
that  under  that  clause  it  showed  that  the  expense 
was  limited,  and  that  thereafter  they  cannot  start 
charging  all  over  the  country,  trips  to  Casper  and 
all  over  the  country,  and  put  in  an  arbitrary  over- 
head of  10%  not  even  provided  in  the  contract,  and 
he  goes  ahead  and  explains  that.  Now  we  say  by 
reason  of  the  first  part  of  the  contract  which  pro- 
vides that  the  Ohio  Oil  Company  should  operate 
and  develop  the  company  and  be  reimbursed  for 
expenditures  on  the  basis  of  the  forty-five  per  cent 
charged  against  the  Troy-Sweet  Grass,  and  [164] 
then  the  latter  part  a  clause  in  the  same  paragraph, 
as  I  recall,  turns  right  around  and  expressly  limits 
that  expense  to  definite  interests  in  the  company 
in  the  equipment  and  not  upon  the  land.  And  I 
say  that,  your  Honor 

The  Court:  That  is  what  this  witness  testifies 
to,  is  it  ? 

Mr.  McCabe :     What  is  that  ? 

The  Court :  That  is  what  this  witness  says  in  the 
deposition  ? 

Mr.  McCabe:     Yes,  that  all  appears  in  there. 

The  Court:  Well,  of  course,  we  will  have  to 
thrash  that  out  and  see  what  they  say  or  the  other 
says.  We  have  got  to  get  both  sides  of  this.  Did  they 
finally  sign  the  contract,  did  they  ? 

Mr.  McCabe :     Yes,  your  Honor. 

The  Court:  The  Troy  Company  signed  the  con- 
tract ? 

Mr.  McCabe :     Yes,  this  was  right  at  the  time. 
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The  Court:  After  they  had  this  discussion  and 
just  talked  it  over  they  signed  the  contract '? 

Mr.  McCabe:  Exactly.  And  then  there  were 
three  different  drafts  of  that  contract  presented. 

Mr.  Everett:  I  don't  want  to  interrupt  Mr.  Mc- 
Cabe  

The  Court:    You  object? 

Mr.  McCabe:     I  object,  naturally.  [165] 

The  Court :     About  the  affidavit  of  Jones,  is  it  1 

Mr.  Donovan :  Yes,  your  Honor,  that  is  the  testi- 
mony of  Jones. 

Mr.  Everett:  Here  is  the  proposed  order,  the 
one  we  are  discussing,  your  Honor. 

The  Court:  I  don't  know  that  there  is  anything 
so  urgent  about  anj-  order  being  signed  so  far  as 
we  are  now  concerned,  and  we  can  have  the  under- 
standing we  will  go  into  this  case  and  develop  it, 
and  you  have  your  motions  in  mind  and  reserve 
them,  and  take  evidence  and  see  how  far  we  can 
go,  and  then  wait  and  see  what  we  are  going  to  do 
before  we  reach  the  point  of  an  accounting  or  mak- 
ing any  order  in  respect  to  it.  Isn't  that  about  the 
situation  ? 

Mr.  Everett:  We,  of  course,  would  like  to  have 
the  issue  defined,  your  Honor,  if  we  could,  your 
Honor,  bj^  an  apju'opriate  order,  and  I  don't  mean 
to  be  sticky  or  stuffy  about  it  but  I  would  like  to 
know  just  how  far  we  are  expe<3ted  to  go. 

Tlie  Court:  You  have  got  a  complaint  and  an- 
swer, haven't  j^ou,  and  you  have  got  your  motions'? 

Mr.  Everett:     Yes. 
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The  Court :  Those  points  are  all  material  to  this, 
aren't  they? 

Mr.  Everett:     Yes,  sir. 

The  Court:  And  also  the  allegations  of  [166] 
tlie  complaint.  Well,  now,  short  of  an  accounting 
can't  3^ou  go  ahead  under  the  pleadings  as  they 
stand  ? 

Mr.  Everett:  If  the  acounting  phase  is  left  out, 
I  would  think  that  we  could.  Just  from  the  ex- 
perience I  have  had  in  other  matters  I  am  afraid 
what  we  will  find  we  will  get  down  here  in  some  of 
the  presentation  and  we  will  make  some  objections 
and  find  things  which  may  be  related  to  accounting 
or  related  to  something  else  not  spelled  out  in  the 
issues  and  that  is  why  I  thought  it  was  important 
in  making  a  good  record  of  the  case  and  for  the 
court's  convenience  and  orderly  presentation  that 
we  try  and  outline 

The  Court:  Here  is  an  order  here  Mr.  McCabe 
hasn't  seen  until  this  morning  and  I  don't  want 
to  force  him  to  go  into  it  immediately;  let  him 
have  time  to  look  it  over  and  perhaps  he  will  agree 
with  you.  Perhaps  you  two  will  agree  on  an  order 
the  court  may  sign.  It  is  all  right  with  the  court  if 
you  can. 

Mr.  Everett:  I  will  be  glad  to  make  that  effort, 
your  Honor. 

The  Court:  Perhaps  you  can  eliminate  some 
things,  If  you  served  this  before,  he  probably 
would  be  able  to  tell  what  he  wanted  to  do. 

Mr.  McCabe:  Yes,  your  Honor,  yesterday  after- 
noon at  five  o  'clock  I  received  this  letter  and  counsel 
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very  graciously  let  me  look  at  the  stipulation  set 
forth  upon  which  [167]  this  order  is  based,  and  I 
looked  the  stipulation  over  and  it  looked  to  me 
from  the  stipulation  that  to  proceed  on  the  stipula- 
tion they  wanted  to  separate  certain  issuable  facts 
in  regard  to  this  proceeding,  which  would  naturally 
prejudice  me  in  the  presentation  of  my  case,  and 
I  told  them  I  wouldn't  be  willing  to  do  so.  How- 
ever, I  prepared  a  form  of  stipulation,  your  Honor, 
which  I  submitted  to  them  which  I  think  covered 
all  the  points  and  at  the  same  time  protects  me  in 
the  presentation  of  my  case. 

The  Court:  Without  any  further  discussion 
about  it  I  will  give  you  a  half  an  hour  to  see 
whether  you  can  get  together  and  make  an  order 
and  if  not,  we  will  proceed  anyway. 

Mr.  Everett:     Thank  you. 

(Whereupon  court  recessed  at  10:30  a.m.) 

(Court  resumed,  pursuant  to  recess,  at  11 :00 
o'clock  a.m.,  at  which  time  all  counsel  were 
present.) 

The  Court:     Proceed. 

Mr.  Everett:  May  it  please  the  court,  we  have 
arrived  at  a  wording  that  is  satisfactory  for  the 
order,  and  I  apologize  for  the  present  looks  of  it 
and  if  you  like,  we  can  have  it  rewritten. 

The  Court :     No,  it  is  all  right. 

Mr.  Everett:  We  miderstand,  your  Honor,  that 
this  is  without  prejudice  to  anything  that  may  have 
been  [168]  asserted  in  our  motion. 

The  Court:     Oh,  yes,  of  course.    Some  evidence 
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probably  will  be  introduced  and  you  will  object  to 
it,  and  the  couii:  will  receive  it  subject  to  your  ob- 
jection because  I  can  see  some  important  questions 
arise  here  that  the  court  will  have  to  consider  later 
on  after  hearing  the  proof. 

Mr.  Everett:  I  think  the  record  shows,  but  if  it 
doesn't  already  show,  I  would  like  to  show  that 
w^e  renewed  our  consolidated  motion  and  submit 
it  without  further  argument. 

The  Court:  All  right.  Very  well,  you  may  pro- 
ceed, gentlemen. 

Mr.  McCabe:  Does  your  Honor  desire  a  pre- 
liminary statement  or  should  we  just  proceed  with 
the  evidence? 

The  Court:  I  think  we  can  go  ahead  now.  I 
think  I  have  gathered  enough  of  the  case,  that  it 
won't  necessitate  reading  of  your  complaint  and 
answer  and  that  you  may  proceed  now  to  introduce 
your  x)roof  and  your  stipulation  and  order  of  court. 

(Whereupon  the  said  Order  referred  to  on 
page  16  of  this  transcript  is  in  words  and 
figures  as  follows,  to  wit:) 
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In  the  District  Court  of  the  United  States  in  and 
for  the  District  of  Montana,  Great  Falls  Divi- 
sion [169] 

Civil  No.  956 

POTLATCH  OIL  AND  EEFINING  COMPANY, 
a  Corporation,  and  JEAN  P.  GERLOUGH, 
STANLEY  H.  HODGMAN  and  ROY  E. 
LARSON,  as  Trustees  of  That  Certain  Trust 
Known  as  INLAND  EMPIRE  OIL  AND 
GAS  SYNDICATE,  a  Common  Law  Trust, 

Plaintiffs, 
vs. 

THE  OHIO  OIL  COMPANY,  a  Corporation, 

Defendant. 

ORDER 

The  Court,  in  furtherance  of  convenience  of  the 
parties  and  the  Court,  will  order  a  trial  of  the 
claims  of  the  respective  parties,  hereinafter  speci- 
fied; and  the  Court,  being  fully  advised  in  the 
premises,  and  It  Appearing  to  the  Court  that  the 
convenience  of  the  Court  and  parties  to  this  action 
would  be  furthered  by  the  granting  of  said  request 
and  ordering  a  trial  upon  the  issues  and  claims 
hereinafter  specified ; 

Now,  Therefore,  pursuant  to  the  provisions  of 
Rule  42  (b)  of  the  Rules  of  Civil  Procedure,  It  Is 
Ordered  that  the  following  issues  be  tried  prior  to 
any  accounting  that  may  be  taken  in  this  case,  if 
an  accounting  is  found  necessary.  Said  issues  and 
claims  are  as  follows: 
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(a)  That  the  Court  determine,  as  an  issue 
whether  oral  evidence  of  the  character  offered  by 
the  Deposition  of  [170]  T.  P.  Jones  on  file  herein 
or  any  similar  oral  testimony  from  other  witnesses 
is  admissible  for  the  purpose  of  (a)  modifying  or 
explaining  the  terms  of  the  Operating  Agreement,  a 
copy  of  which  is  attached  to  Plaintiffs'  Complaint 
herein  and  marked  Exhibit  "A"  thereof,  or  (b)  in- 
terpreting the  same ;  and  if  the  Court  finds  that  such 
testimony  is  admissible,  then  that  the  Court  fur- 
ther fijid  what  the  actual  agreement  dated  June  15, 
1922,  between  Troy-Sweet  Grass  Oil  Syndicate  and 
the  Ohio  Oil  Company  was  in  regard  to  such  mat- 
ters, and  that  the  Court  adjudge  and  declare  the 
true  and  actual  meaning  of  the  said  Operating 
Agreement  made  and  entered  into  between  Troy- 
Sweet  Grass  Oil  Syndicate,  as  party  of  the  first 
part,  and  the  Ohio  Oil  Company  as  party  of  the 
second  part,  dated  June  15,  1922,  a  copy  of  which 
is  attached  to  Plaintiffs'  Complaint  herein  and 
marked  Exhibit  "A"  thereof;  and  what  costs  and 
expenses  of  developing  and  operating  said  lands 
for  oil  and  gas  purposes,  as  incurred  by  the  Ohio 
Oil  Company,  could  properlj^  be  charged  in  part 
(to  the  extent  of  45%  thereof)  to  Troy- Sweet 
Grass  Oil  Syndicate,  and  its  successors  in  interest; 

(b)  That  the  Court  determine,  as  an  issue  herein, 
the  merits  of  the  defendant's  First  Affimiative  De- 
fense set  up  in  Defendant's  Answer  herein,  plead- 
ing the  defense  of  laches  as  a  bar  to  the  cause  of 
action  set  forth  in  Plaintiffs'  Complaint;  [171] 

(c)  That  the  Court  determine,  as  an  issue  herein, 
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the  merits  of  the  Defendant's  Second  Affirmative 
Defense  and  defendant's  Third  Affirmative  Defense 
set  forth  in  its  Answer  herein,  wherein  defendant 
pleads  the  five-year  statute  of  limitations  in  its 
Second  Affimiativc  Defense  and  the  eight-year 
statute  of  limitations  in  its  Third  Affirmative  De- 
fense ; 

(d)  That  the  Court  determine,  as  an  issue  herein, 
the  merits  of  defendant's  Fourth  Affirmative  De- 
fense set  forth  in  its  Answer  herein,  wherein  de- 
fendant pleads  in  effect  that  there  was  an  accoimt 
stated  between  the  plamtiffs  herein  and  the  defend- 
ant herein  by  their  respective  monthly  statements; 
and 

(e)  That  a  finding  and  decision  be  made  by  the 
Court  on  the  foregoing  issues  before  any  trial  is 
ordered  upon  the  question  of  an  accounting  herein. 

Done  in  Open  Court,  this  22nd  day  of  December, 
A.D.  1949. 

CHARLES  N.  PRAY, 
Judge. 

[Endorsed]  :     Filed  December  22,  1949. 


Mr.  McCabe :  YoUr  Honor,  there  are  two  deposi- 
tions that  go  to  the  bearing  of  all  of  these  questions 
and  I  think  an  orderly  procedure  requires  us  to 
introduce  and  read  the  depositions. 

The  Court:  You  may  do  that  and  perhaps  the 
court  will  have  to  read  them  afterwards.    You  can 
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offer  the  [172]  depositions.  State  the  substance 
of  them  so  the  court  will  know  what  they  are  about 
and  perhaps  we  don't  need  to  go  ahead  now  and 
read  them  and  they  will  be  received  in  evidence 
subject  to  the  objection.  I  am  referring  now  to 
your  depositions  that  are  calculated  to  vary  the 
terms  of  a  written  contract,  of  your  operating  agree- 
ment, isn't  that  it? 

Mr.  McCabe:     Yes,  sir,  we  claim  that  they  don't. 

The  Court:     What  is  that? 

Mr.  McCabe:  We  claim  they  don't  vary  the 
terms  of  the  written  contract  but  explain  it  accord- 
ing to  the  statutory  rule. 

Mr.  Everett:  Our  understanding  with  reference 
to  the  deposition  and  as  stated  in  the  Jones  deposi- 
tion was  that  this  would  be  presented  question  by 
question  so  that  we  would  have  the  opportunity  to 
raise  any  objection  with  reference  thereto  as  the 
record  was  made  from  the  deposition  and  I  think 
that  that  would  be  the  better  way  to  handle  it,  not 
only  for  the  court's  convenience  but  also  for  con- 
venience of  counsel.  We  could  state,  I  suppose,  in 
substance 

The  Court:  The  depositions  are  here  with  the 
Clerk  on  oath  ? 

Mr.  McCabe:  No,  the  Jones  deposition  is  open 
in  the  form  of  an  order  of  court  to  permit  certain 
coi)ies  to  be  made  for  the  exhibits. 

The  Court :  Does  the  defendant  have  those  [173] 
copies?  Does  the  defense  know  what  these  deposi- 
tions are? 

Mr.  McCabe:     That  was  in  another  case.    There 
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are  two  other  cases  against  the  Texas  Company 
based  on  this  contract.  The  Texas  Company  is  the 
successor  to  the  interests  of  the  Ohio  Oil  Company 
in  1933  or  1934,  and  there  were  certain  original 
exhibits  and  copies  made  a  part  of  Mr.  Jones' 
deposition,  which  are  material  in  the  trial  of  the 
Texas  cases.  Therefore,  in  order  to  identify  these 
I'ecords  as  in  the  Jones  deposition  in  this  case  by 
proper  identification,  and  taking  the  depositions  of 
Wilson  it  was  necessary  for  us  to  obtain  certified 
copies  by  the  Clerk,  and  pursuant  to  that  and  with 
the  consent  of  counsel,  Mr.  Donovan,  that  the 
depositions  could  be  opened  for  the  purpose  of 
making  these  copies  and  later  used  in  the  Texas 
cases.  We  can  expedite  this  matter  very  much  if 
counsel  would  stipulate  that  the  depositions  of  T.  P. 
Jones  and  R.  D.  Wilson  would  be  entered,  would 
be  deemed  offered  and  received  in  evidence  subject 
to  the  objections  made  by  counsel  at  the  time  of 
the  hearing  and  subject  to  the  objection — well,  it  is 
pretty  difficult  to  make  a  stipulation  along  the 
lines 

The  Court:  Of  course,  counsel  would  know  what 
they  were  going  to  object  to  in  those  depositions. 
They  are  familiar  with  them,  aren't  you? 

Mr.  Everett:  We  would  stipulate  we  would  ob- 
ject to  the  entire  deposition  as  being  incompetent, 
irrelevant  and  [174]  immaterial  and  contrary  to 
the  parol  evidence  rule,  and  I  could  go  on  and  list 
a  dozen,  and  if  the  court  wanted  to  allow  those  ob- 
jections to  apply  to  each  question  in  the  deposition, 
the  appropriate  objection. 
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The  Court:  I  suppose  you  have  indicated  what 
parts  of  it  you  object  to? 

Mr.  Everett:  I  hadn't.  Specifically  and  com- 
pletely I  hadn't,  your  Honor. 

The  Court:  I  am  just  trying  to  figure  on  time 
and  save  time  and  accomplish  the  same  objects. 

Mr.  McCabe:  Under  the  rule  all  objections  made 
at  the  time  the  objection  taken  are  waived  by  them 
objecting  further,  except  the  foiTQ  of  the  question. 
No,  that  they  must  make  objection  to  the  substance 
of  the  testimony  and  that  unless  they  do  so  the 
form  of  the  question  is  waived.  And  there  are 
two  or  three  leading  questions  in  there  and  we  say 
the  court  in  its  discretion  is  authorized  to  permit 
them. 

The  Court:  Of  course,  these  w^ere  all  taken  on 
written  interrogatoiies,  wxre  they '? 

Mr.  McCabe :     No. 

Mr.  Everett:  No,  these  two  are  all  oral  inter- 
rogations, verbal  interrogations. 

The  Court:  All  taken  down  and  objected  to  and 
both  sides  represented?  [175] 

Mr.  Everett:  Both  sides  represented  and  the 
stipulation  under  which  they  were  taken,  however, 
expressly  reserved  to  the  defendant  each  and  all 
of  the  defendant's  objections  to  relevancy,  mate- 
riality and  competency  of  the  testimony  of  Plain- 
tiffs' witness,  and  any  other  objections  we  might 
have  with  the  one  exception,  objection  to  form  of 
question  should  be  stated  at  the  time  the  deposition 
w^as  taken. 
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The  Court:  Well,  you  have  practically  covered 
it  with  your  objections  now. 

Mr.  Everett:  If  you  would  like  me  to  read  my 
summary  of  my  objections,  I  believe  I  could  do  that. 

The  Court:  There  is  no  need  of  going  through 
all  that  now.  It  is  quite  lengthy,  isn't  it? 

Mr.  Everett:     This  is  90  pages. 

The  Court:  Of  course,  I  will  have  to  read  it 
anywa}^  You  can  offer  it  and  it  maj^  be  received 
subject  to  the  defendant's  objections  and  you  may 
state  your  objections  in  the  record. 

Mr.  Everett:  It  being  understood  those  objec- 
tions, the  applicable  objection  would  apply  to  the 
applicable  question  and  answer? 

The  Court:     Yes,  sure. 

Mr.  McCabe :     That  is  right. 

Mr.  Everett:  Well,  without  wai\dng  the  [176] 
right  to  have  the  matter  presented  by  question  and 
answer  form 

The  Court:  If  you  are  not  going  to  agTee  to 
this,  why  we,  of  course,  will  have  to  go  through  the 
long  way. 

Mr.  Everett:  Let  me  finish  my  statement,  your 
Honor ;  I  think  it  will  be  all  right. 

The  Court:     All  right,  go  ahead  and  finish  it. 

Mr.  Everett:  But  in  an  effort  to  cooperate  with 
the  court  and  counsel  for  the  plaintiffs  we  will  state, 
the  defendant  will  state  its  objections  to  the  entire 
deposition  and  specific  objections  which  might 
apply  to  parts  thereof  on  the  understanding  that 
the  appropriate  objection  shall  apply  and  will  be 
considered  by   the   court   in   connection   with   each 
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respective  question  and  answer  in  said  deposition 
referred  to  or  in  the  exhibits  offered  in  connection 
therewith. 

Mr.  McCabe:  Except  as  to  the  form  of  the 
question. 

Mr.  Everett:  As  to  the  form  of  the  question 
which  the  court  will  consider  only  when  the  objec- 
tion appears  in  the  deposition  to  have  been  made 
to  the  form  of  the  question. 

Mr.  McCabe:  And  the  objection  to  questions  of 
secondary  evidence.  If  your  Honor  please,  there 
^vere  some  copies  the  defendants  had  the  original 
in  its  position  and  we  had  to  have  this  witness 
identify  copies  and  have  them  received  in  evidence 
in  the  event  the  defendant  would  fail  or  refuse  to 
produce  the  originals  in  the  trial. 

Mr.  Everett:  I  think  we  are  going  to  have  [177] 
to  back  up  there.  I  don't  know  that  I  can  go  for 
that,  Mr.  McCabe.   Are  these  the  exhibits? 

The  Clerk  (Mr.  Kegel)  :  They  are  in  connec- 
tion with  the  Jones  deposition. 

Mr.  Everett:  AVell,  I  can't  agree  to  Mr.  Mc- 
Cabe's  exception.  Now^,  if  you  will  back  up  to  where 
I  left  off,  I  will  try  to  go  on  with  my  statement. 

Mr.  McCabe:  May  the  court  have  the  reporter 
strike  out  that  suggestion  I  made? 

The  Court:  Very  w^ell,  you  may  strike  out  the 
last  suggestion  made  by  Mr.  McCabe,  not  being 
agreed  to  by  counsel  for  the  defendant. 

Mr.  Everett:  The  defendant  waives  any  objec- 
tion from  the  standpoint  of  the  best  evidence  rule 
to  Plaintiffs'  Exhibit  26  attached  to  the  Jones  dep- 
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osition,  Plaintiffs'  Exhibit  2  attached  to  the  Jones 
deposition,  Phiintiffs'  Exhibit  27  attached  to  the 
Jones  deposition,  Plaintiffs'  Exhibit  29  attached  to 
the  Jones  deposition,  and  states  further  in  setting 
forth  said  objections  that  it  appears  from  the  dep- 
osition itself  that  Mr.  Jones  disqualities  and  dis- 
credits himself  as  a  witness  in  this  case  by  his  state- 
ments therein  and  that  the  entire  deposition  should 
be  stricken.  Moreover,  and  referring  to  the  specific 
objections,  the  specific  and  general  objections  above 
alluded  to  they  are  hereby  asserted  as  follows: 
Defendant  objects  to  any  testimony  as  to  direct 
transactions  [178]  or  oral  communications  between 
the  proposed  witness,  T.  P.  Jones,  and  Mr.  John 
McFayden,  Mr.  F.  E.  Hurley,  Mr.  A.  M.  Sellery, 
Mr.  F.  E  Firmin,  or  any  other  deceased  agent  of 
The  Ohio  Oil  Company,  all  as  provided  by  the 
statutes  of  Montana,  in  such  cases;  objects  to  the 
testimony  of  T.  P.  Jones  as  being  incompetent, 
irrelevant  and  immaterial  to  any  issue  in  this  case; 
objects  to  any  testimony  with  reference  to  verbal 
negotiations  or  understandings  had  prior  to  June 
15th,  1922,  or  up  to  the  date  of  execution  of  the 
contract  attached  to  plaintiffs'  complaint  herein  as 
Exhibit  "A,"  as  being  in  violation  of  the  parol 
evidence  rule,  and  as  an  attempt  to  vary  or  contra- 
dict the  terms  of  a  written  contract. 

Defendant  further  objects  on  the  further  ground 
that  the  alleged  cause  of  action,  if  any,  is  barred 
by  laches  and  by  the  statutes,  by  the  applicable 
statutes  of  limitations  of  the  state  of  Montana. 
Defendant  objects  on  the  further  ground  that  the 
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questions  call  for  testimony  which  appears  on  its 
face  to  be  an  attempt  to  revise  or  modify  the  terms 
of  a  written  contract.  Defendant  objects  to  the 
testimony  on  the  grounds  that  it  is  contrary  to  the 
court's  order  and  outside  of  the  issues  ordered  to 
be  tried  by  court  order  of  December  22nd,  1949, 
and  is  an  attempt  to  open  an  account  stated. 

Defendant  objects  to  any  testimony  concerning 
oral  conversations  with  Mr.  A.  H.  Gee,  in  that  it 
appears  [179]  from  the  written  contract  attached 
as  Exhibit  "A"  to  Plaintiffs'  complaint  herein  that 
such  contract  was  executed  and  put  into  effect  by 
the  signature  of  Mr.  F.  E.  Hurley,  and  from  the 
record  that  the  contract,  that  said  contract  was 
made  and  entered  into  with  Troy-Sweet  Grass  Oil 
Syndicate  and  not  with  plaintiffs,  or  either  of  them. 

Defendant  further  objects  to  the  questions  and 
testimony  offered  by  plaintiffs  through  this  witness 
for  the  reason  that  plaintiffs  not  being  parties  to 
the  contract  of  June  15th,  1922,  are  estopped  to  ex- 
plain, vary,  or  contradict  its  terms  by  any  evidence 
whatever,  even  assuming  that  there  were  any  verbal 
representations  or  verbal  understandings  with  ref- 
erence thereto. 

Moreover,  if  the  written  contract  has  not  clearly 
set  forth  the  understanding  and  agreement  of  the 
parties  thereto,  plaintiffs'  remedy,  if  any,  would 
have  been  an  action  for  reformation  which  is  barred 
by  limitations  of  statutes  of  Montana. 

Furthermore,  plaintiffs  instead  of  seeking  refor- 
mation accepted  vast  sums  of  money  in  full  pay- 
ment for  their  representative  proportionate  parts 
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of  the  proceeds  from  the  accounts  stated  which 
have  clearly  shown  monthly  for  more  than  twenty 
years  the  costs  and  expenses  charged  under  said 
contract,  which  said  costs  and  expenses  have  at  all 
times  been  specified  in  categories  and  in  accounts 
stated  contrary  [180]  to  what  plaintiffs  contend  the 
contract  calls  for  if  properly  written  in  accordance 
with  their  contention,  and  plaintiffs  are  barred  by 
laches,  and  this  proposed  testimony  or  evidence  is 
not  admissible  for  any  purpose. 

Defendant  objects  to  the  questions  and  answers 
on  the  further  ground  that  Potlatch  Oil  and  Refin- 
ing Company  by  instrument  dated  August  18th, 
1923,  referred  to  in  the  papers  and  stipulation  on 
file  herein,  and  being  an  assignment  from  Troy- 
Sweet  Grass  Oil  Syndicate  to  Potlatch  Oil  and 
Refining  Company,  expressly  agreed  to  keep  and 
perform  the  terms  and  conditions  of  said  The  Ohio 
Oil  Company  Troy-Sweet  Grass  Oil  Syndicate 
agreement  of  June  15th,  1922,  and  that  Inland 
Empire  Oil  and  Gas  Syndicate  by  written  instru- 
ment executed  in  January,  1923,  expressly  acquired 
its  interest  subject  to  the  interest  of  The  Ohio  Oil 
Company  under  said  contract  of  June  15th,  1922. 

Now,  if  you  want  to  further  shorten  the  matter 
and  under  the  same  statement  that  I  have  made, 
your  Honor,  with  respect  to  the  T.  P.  Jones  depo- 
sition, if  it  is  satisfactory  with  the  court  to  handle 
in  the  same  way,  I  am  willing  to  make  that  same 
statement  or  have  this  same  statement  of  objections 
apply  to  the  Plaintiffs'  deposition  of  R.  E.  Wilson; 
which  you  will  offer? 
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Mr.  McCabe:  Before  that  I  desire  it  be  further 
stipulated  as  a  part  of  this  stipulation  that  ques- 
tions to  [181]  the  witness  T.  P.  Jones  and  evidence 
and  testimony  in  reply  to,  or  in  answer  to  such 
questions  are  subject  to  all  valid  legal  objections 
which  may  be  available  thereto  on  behalf  of  the 
plaintiffs  except  as  to  the  form  of  the  question. 

Mr.  Everett:  Then  I  understand  that  the  court 
will  make  up  the  record  then  of  the  testimony  of 
Jones  and  Wilson,  ruling  on  these  objections  ques- 
tion by  question  as  the  court  goes  through  them, 
is  that  my  understanding? 

The  Court:  Well,  it  seems  to  me  that  it  might 
be  disposed  of  in  some  other  way.  I  don't  know 
that  I  just  got  the  drift  of  your  further  stipulation. 
The  court  now,  of  course,  in  going  through  the 
deposition  would  pass  upon  the  objections  made 
here  and  whatever  stipulation  you  entered  into  in 
respect  to  the  deposition. 

Mr.  McCabe :  It  seems  any  question  or  propriety 
of  objection  is  determined  by  the  final  decision  of 
the  court  and  then  on  appeal  the  question  whether 
this  evidence  is  admissible  or  other  evidence  is 
admissible  is  available  to  the  defendant.  We  can 
stipulate  here  all  of  the  evidence  and  all  of  the 
questions  are  subject  to  objections,  pertinent  ob- 
jections, therefore,  I  don't  see  any  necessity  of 
the  court  in  its  opinion  going  ahead  and  ruling 
on  this  question  any  more  than  you  would  incor- 
porate in  the  court's  opinion  the  evidence  offered 
in  the  trial  and  say  this  evidence  is  offered. 
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Mr.  Everett:  What  are  you  going  to  have  [182] 
in  the  record? 

Mr.  McCabe:  You  are  going  to  have  this  stipu- 
lation as  part  of  the  trial  record. 

Mr.  Everett:  Your  thought  is  the  entire  depo- 
sition goes  in  on  record  as  appealed? 

Mr.  McCabe :     Sure. 

Mr.  Everett:  We  will  do  that.  I  was  of  the 
opinion  the  court  would  rule  on  our  objection  and 
sustain  or  overrule  it,  and  as  to  those  sustained 
why  the  record  would  so  show,  so  that  when  we 
have  a  record  of  Mr.  Jones'  testimony  if  any  part 
of  it  is  admissible,  it  would  be  the  question  and 
answer  itself  rather  than  the  whole  thing  because 
certainly  most  of  this  Jones  deposition  and  I  think 
all  of  the  Wilson  deposition  are  not  proper  testi- 
mony, and  unless  we  can  do  that  as  a  courtesy  to 
the  court,  he  has  to  go  over  it  now  and  we  are  try- 
ing to  save  him  the  trouble  of  going  over  it  today 
and  again  when  he  goes  into  it  in  chambers,  and 
if  we  can  do  that,  we  might  as  well  go  ahead,  and 
I  want  that  record  to  show  what  went  into  it  and 
what  didn't  go  into  it.  My  thought  was  the  court 
in  going  through  the  deposition  would  apply  the 
appropriate  objection  to  this  question  and  that 
question  and  would  rule  on  it  so  the  record  would 
be  made  up  in  accordance  with  his  ruling. 

Mr.  3.[cCabe:  That  is  in  effect  accomplished  by 
this  stipulation.  [183] 

Mr.  Everett:  I  haven't  stipulated  to  anything. 
I  just  stated  I  would  do  this.    I  am  not  agreeing 
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with  you  about  it,  Mr.  McCabe.  I  said  I  will  do 
that  under  those  circumstances. 

The  Court:  Well,  of  course,  the  court  will  have 
to  i!;o  through  the  depositions  the  same  as  it  does 
other  depositions.  There  won't  be  any  different 
rule  applied  here.  The  court  will  have  to  go  through 
and  make  a  ruling  on  all  material  matters  except 
perhaps  the  form  of  a  question  objected  as  to  lead- 
ing or  something  of  that  sort  would  be  of  no  con- 
sequence but  any  material  objection  that  the  court 
deems  a  material  objection  to  some  substantial  mat- 
ter and  the  court  can  rule  on  that. 

Mr.  Everett:  Let  me  see  if  I  understand  it 
clearly,  your  Honor.  Let's  take  this  Jones  deposi- 
tion, for  example 

The  Court:  Well,  we  will  put  it  this  way,  the 
court  will  have  to  rule  on  the  questions  and  answers 
and  objections;  does  that  cover  it? 

Mr.  Everett:  That  covers  it  so  what  goes  into 
the  record  shows  the  court's  ruling.  That  is  fine,  sir. 

Mr.  McCabe :     How  about  the  Wilson  deposition  ? 

Mr.  Everett:  I  will  make  the  same  statement 
with  reference  to  the  Wilson  deposition.  Do  you 
have  it  so  I  can  look  at  the  exhibits  and  so  I  can 
cover  that  secondary  [184]  evidence  for  you,  Mr. 
McCabe? 

The  Court:  Any  further  documentary  evidence 
and  proof? 

Mr.  Everett:     Sir? 

The  Court:  Any  further  documentary  evidence 
on  the  part  of  the  plaintiffs,  depositions  or  other- 
wise to  be  introduced? 
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Mr.  McCabe:  Yes,  I  agree  to  the  Wilson  under 
the  same  conditions  as  stated  in  the  Jones. 

The  Court :  After  the  Wilson  what  next  is  there  ? 
What  other  evidence  have  you  got? 

Mr.  McCabe:     Other  evidence? 

The  Court:  Other  depositions,  other  documen- 
tary evidence. 

Mr.  McCabe :  No,  there  is  no  further  depositions. 
Now,  there  is  oral  evidence. 

The  Court :  All  right,  call  your  first  witness  and 
let's  begin. 

Mr.  Everett:  You  want  to  go  through  this  Wil- 
son deposition,  Mr.  McCabe  ?  You  want  me  to  cover 
that  matter  of  secondary  evidence,  and  you  have 
some  exhibits  attached  to  it  as  I  remember  it? 

Mr.  McCabe :     I  think  that  should  be  done. 

Mr.  Everett:  In  connection  with  the  deposition 
of  R.  E.  Wilson,  offered  by  plaintiffs,  we  under- 
stand that  the  [185]  court  will  rule  on  each  question 
and  answer  and  objections  thereto  as  in  connection 
with  the  deposition  of  T.  P.  Jones,  and  that  the 
objections  and  exceptions  as  outlined  by  counsel 
for  defendant  in  connection  with  the  T.  P.  Jones 
deposition  will  be  equally  applicable  to  the  depo- 
sition of  R.  E.  Wilson, 

Defendant  waives  any  objection  with  respect  to 
the  following  exhibits  being  copies  rather  than 
originals:  Plaintiffs'  Exhibits  4,  6,  8,  9,  11,  13,  14, 
17,  18,  and  18-a  page  1  and  18-a  pages  2,  19,  21,  21-a, 
23;  waive  only  the  objection  with  respect  to  the 
secondary  evidence  rule,  the  best  evidence  rule, 
excuse  me. 


vs.  The  Ohio  Oil  Co.  187 

Mr.  McCabe:     You  objected  to  5? 

(Whereupon  counsel  off  the  record  checked 
the  exhibits:) 

Mr.  McCabe:  Now,  Mr.  Everett  and  Mr.  Dono- 
van, a  notice  to  produce  certain  documents  in  the 
trial  of  the  case  and  preliminary  notice  was  served 
upon  you,  and  preliminary  notice  or  informative 
notice  a  couple  months  ago,  and  final  notice  to 
produce  on  December  first,  certain  records  and  docu- 
ments in  the  possession  of  the  defendant.  Do  you 
have  those  records  present  pursuant  to  that  notice? 

Mr.  Everett :  We  have  such  of  them  as  we  could 
find. 

Mr.  McCabe:     Sir? 

Mr.  Everett :  We  have  such  of  them  as  we  [186] 
could  find  in  our  files  and  records.  I  might  state 
in  answer  to  your  demand  for  No.  1  you  demand 
that  form  or  written  agreement  which  Mr.  P.  E. 
Hurley  and  Mr.  A.  M.  Gee  had  with  them  and 
wdiich  they  submitted  to  Mr.  T.  P.  Jones  as  a 
trustee  of  Troy-Sweet  Grass  Oil  Syndicate  on  or 
about  the  15th  day  of  June  for  consideration  during 
the  negotiations,  and  in  answer  to  that  demand  I 
would  like  to  refer  to  the  deposition  of  Mr.  A.  M. 
Gee,  which  will  be  opened — I  can  open  it  now,  your 
Honor?   I  have  a  copy  of  it  here. 

The  Court :     Very  well. 

Mr.  Everett :     Do  you  want  me  to  open  it  ? 

The  Court:     Yes.   In  connection  with  this  other? 

Mr.  Everett:     Yes,  sir. 

Mr.  Everett:     Let  the  record  show  that  the  depo- 
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sition  of  Mr.  A.  M.  Gee  is  opened  by  the  gentleman 
in  the  presence  of  counsel  and  the  court.  In  which 
he  states  after  the  operating  agreement  was  pre- 
sented b}^  him  that  no  changes  were  made.  That 
is  in  answer  to  written  interrogatory,  defendant's 
written  interrogatory  7  (d)  and  (e). 

And  also  his  testimony  in  answer  to  plaintiffs' 
interrogatory  15,  which  referred  to  the  Jones  depo- 
sition, in  which  Mr.  Gee  is  supposed  to  have  stated 
or  alleged  to  have  stated  that  he  would  go  and  re- 
write the  contract  and  include  it:  "I  will  go  and 
rewrite  it  and  include  it  in  there."  Referring  to 
the  Jones,  the  statement  in  the  Jones  deposition 
which  [187]  is  attributed  to  Mr.  Gee.  Mr,  Gee 
stated,  he  answered  that  interrogatory  that  he  did 
not.  That  we  will  object  to  your  notice  to  produce, 
Mr.  McCabe,  in  response  to  item  2.  Has  the  original 
of  3^our  notice  to  produce  been  filed  in  the  papers 
in  this  case  ? 

Mr.  Everett:  How  would  the  court  like  to  do 
this?  Would  you  like  me  to  go  through  this  list 
of  documents,  there  are  some  40  of  them  here,  pro- 
ducing each  of  these,  as  w^e  have,  and  explanation 
of  those  we  haven't?  What  do  you  prefer?  I  have 
asked  Mr.  McCabe  to  produce  a  number  of  docu- 
ments and  we  might  get  together  and  put  together 
what  we  have,  the  letters  he  asked  for  and  the  re- 
sponses I  asked  for. 

The  Court:  Yes,  you  might  do  that,  or  when  a 
witness  is  being  examined  and  some  reference  is 
made  to  the  article  or  document  required  then  the 
explanation  could   come  at  that  time.    It  may  be 
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that  some  of  these  exhibits  that  have  been  requested 
on  both  sides  won't  be  referred  to  at  all;  maybe 
the}'  won't  come  in. 

Mr.  McCabe:  I  will  be  glad  to  do  that  because 
Mr.  Everett  served  me  with  a  copy  Sunday  of  a 
notice  and  I  proceeded  to  get  busy,  and  we  have 
acquired — here  they  are  to  give  you  an  idea  the 
letters,  and  some  we  could  find  and  some  we 
couldn't.  So  if  we  could  get  together  before  court 
opens  this  afternoon,  we  could  then  determine  what 
we  have  and  what  we  haven't,  and  w^hat  we  could 
j)roduce  and  what  we  [188]  could  not. 

The  Court :  That  is  all  right  if  you  want  to  do 
it  that  way. 

Mr.  Everett:  I  might  offer  this  further  sugges- 
tion, Mr.  McCabe,  in  order  to  keep  the  record  down 
some.  There  are  a  number  of  documents  you  have 
called  for  and  some  I  have  called  for  about  which 
there  is  no  dispute  and  no  necessity  to  produce 
them  in  the  present  state  of  the  record,  for  instance 
the  Troy- Sweet  Grass  contract  copy  attached  to 
your  complaint  and  which  w^e  admit  is  the  contract. 

Mr.  McCabe:  That  can  be  covered  by  a  brief 
stipulation  when  we  get  our  letters  submitted. 

Mr.  Everett:  I  don't  like  to  try  lawsuits  by 
stipulations,  and  if  you  want  to 

Mr.  McCabe:  We  will  give  you  everything  we 
have. 

The  Court:  During  the  course  of  your  introduc- 
tion of  evidence  if  a  certain  document  or  paper  is 
called  for  the  explanation  could  be  made  then.   You 
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ma}'  save  time  because  you  both  called  for  things 
that  won't  be  needed  very  likely.  ^ 

Mr.    McCabe:     If    I    correctly    understand    the 
court,  as  we  proceed  with  the  trial  after  we  have 
found    out    what    records    we    have    or    what    we 
haven't 

The  Court:  You  put  a  witness  on  the  stand  and 
the  witness  discloses  a  certain  instrument  or  docu- 
ment necessary,  then  you  can  turn  to  the  gentlemen 
on  the  other  side  [189]  and  say,  "Have  you  pro- 
duced that?"  And  then  he  can  give  you  an  explana- 
tion and  say  he  hasn't  got  it  and  it  can't  be  found. 

Mr.  McCabe:  Of  course,  by  reason  of  the  stipu- 
lation made  this  morning  with  respect  to  waiver 
of  objection  as  to  copies  of  letters,  well,  of  course, 
we  can  get  those  out  of  the  way.  We  have  a  witness 
here  available,  I  could  start  with  the  examination. 

The  Court:     You  may  start  in. 

Mr.  Everett :  If  I  could  interpose  one  thing.  The 
original  notice  to  produce  which  I  served  on  Mr. 
McCabe  which  shows  his  acceptance  of  service,  I 
received  it  the  day  I  left  Casper  so  I  haven't  had 
the  opportunity  to  file  it  with  the  Clerk  and  I  would 
like  to  file  it. 

The  Court :     Very  well,  it  may  be  filed. 

Mr.  McCabe:  If  your  Honor  please,  may  I  ex- 
amine the  witness  from  here  ?  To  examine  him  from 
there  I  would  have  to  holler  pretty  loud. 

The  Court:     Yes,  that  is  all  right. 

JEAN  P.  GERLOUGH 

was  called  as  a  witness,  and  having  been  first  duly 
sworn,  testified  as  follows :  j 

m 
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Direct  Examination 
By  Mr.  McOabe: 

Q.  What  is  your  name?  [190] 

A.  Jean  P.  Gerlough. 

Q.  Where  do  you  reside,  Mr.  Gerlough  ? 

A.  Shelby,  Montana. 

Q.  Bo  you  sustain  any  position  or  relation  to 
Inland  Empire  Oil  and  Gas  Syndicate? 

A.  I  do. 

Q.  The  plaintiff  in  this  action,  one  of  the  plain- 
tiffs? 

A.     I  do. 

Q.     And  what  is  your  position? 

A.  I  am  a  trustee  of  Inland  Empire  Oil  and 
Gas  Syndicate  and  also  Secretary-Treasurer  and 
General  Manager  of  the  Syndicate. 

Q.  How  long  have  you  sustained  that  position 
with  Inland  Oil  and  Gas  Syndicate? 

A.  I  have  been  a  trustee  since  the  organization 
of  the  Syndicate  in  May,  1922. 

Q.  And  how  long  have  you  been  General  Man- 
ager of  the  Syndicate? 

A.  I  have  been  General  Manager  since  1926.  I 
have  been  Secretary  of  the  Syndicate  since  the 
beginning  in  1922. 

Q.     Are  you  acquainted  with  T.  P.  Jones? 

A.     Yes,  I  am. 

Q.     And  R.  E.  Wilson?  A.     Yes. 

Q.  What,  if  any,  position  did  those  gentlemen 
hold  with  the  Inland  Empire  Oil  and  Gas  Svn- 
dicate  ? 
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A.  Mr.  Wilson  was  President  of  it,  trustee  and 
President  of  Inland  Empire  Oil  &  Gas  when 
formed  and  Mr.  Jones  was  a  [191]  trustee  of  the 
Syndicate. 

Q.  And  did  Mr.  Wilson  have  any  managerial 
position  with  the  Syndicate? 

A.  Yes,  Mr.  Wilson  was  General  Manager  up 
until  1926. 

Q.  And  approximately  what  time  of  the  year 
of  1926  did  he  sever  his  relations  as  General  Man- 
ager? A.     In  April,  1926. 

Q.  And  Mr.  Jones,  how  long  did  he  hold  the 
position  of  trustee  in  the  Syndicate? 

A.  Mr.  Jones  was  a  trustee  in  the  Syndicate 
until  1941. 

Q.  And  do  you  recall  the  approximate  time  of 
the  year  of  1941  ? 

A.     No,  I  do  not  remember  the  month. 

Q.  Now,  at  the  time  of  the  institution  of  the 
within  action  who  were  the  trustees  of  Inland  Em- 
pire Oil  &  Gas  Syndicate? 

A.  Mr.  G.  H.  Hornby  of  Belfry,  Idaho;  Stanley 
Hodgman  of  Missoula,  Montana,  and  myself. 

Q.  What,  if  an.ything,  occurred  to  Mr.  Hornby 
after  the  action  was  brought? 

A.  Mr.  Hornby  died  shortly  after  the  action  was 
started. 

Q.  And  as  I  recall  Mr.  Larson  was  substituted 
as  party  plaintiff  in  this  action  as  a  trustee  ? 

A.     His  position,  Nr.  Hornby's  position  on  the 
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Board  was  taken;  he  was  replaced  by  Ro\^  E.  Larson 

of  Shelby,  Montana.  [192] 

Q.  Since  the  appointment  of  Mr.  Larson  has  he 
and  you  and  Stanley  Hodgman  continued  to  be  the 
trustees  of  that  Syndicate'?  A.     We  have. 

Q.  Now  with  respect  to  the  Potlatch  Oil  and 
Refining  Company  what  position  have  you  ever 
held  with  that  company? 

A.  I  was  one  of  the  organizers  of  the  corpora- 
tion in  1922,  I  believe  it  was. 

Q.  Well,  by  the  organizers  do  I  understand  you 
to  be  one  of  the  incorporators'? 

A.  One  of  the  incorporators,  yes,  and  stock- 
holder. 

Q.  What  relation  did  you  thereafter  sustain  to 
the  corporation  Potlatch  Oil  and  Refining  Com- 
pany? 

A.  I  was  a  stockholder  all  the  time,  and  in  1928 
I  became  a  director  of  the  corporation. 

Q.  Prior  to  1928  had  you  ever  been  a  director 
of  the  corporation? 

A.  I  was  at  the  inception  of  it,  yes;  at  the  very 
beginning,  yes,  I  was  a  director. 

Q.  And  thereafter  you  were  replaced  as  a  direc- 
tor by  some  other  person?  A.    Yes. 

Q.  Who  were  the  other  directors  of  that  cor- 
poration at  that  time? 

A.  Mr.  T.  P.  Jones,  K.  G.  Luke — do  you  mean, 
Mr.  McCabe  in  the  organization? 

Q.     Yes,  after  it  was  first  organized?  [193] 

A.    After  it  was  first  organized  ? 
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Q.    Yes. 

Mr.  Everett:  May  I  object  to  this  line  of  ques- 
tioning as  not  the  best  evidence.  Mr.  McCabe,  I 
would  think  the  characters  and  incorporation  papers 
and  so  forth  would  be  the  best. 

Mr.  McCabe:  Of  course,  the  minutes  of  the 
meetings  would  show  that,  but  as  I  understand  that 
an  officer  can  testify  who  were  officers  acting  within 
the  corporation.  However,  I  will  let  the  Court 
rule  on  the  question. 

The  Court :  I  think  he  can  testify  and  you  can 
call  for  them  on  cross-examination,  I  suppose,  if 
you  want  them  to  produce  them  relative  to  the 
organizations. 

Q.  Who  were  the  incorporators  of  the  Potlatch 
Oil  and  Refining  Company  besides  yourself? 

A.  T.  P.  Jones,  K.  G.  Luke,  A.  W.  Laird,  and 
there  was  a  fifth  one  I  don't  recall  offliand. 

Q.  You  don't  recall,  well,  we  will  take  care  of 
that  later.  What  other  relations  have  you  sustained 
to  Potlatch  Oil  &  Refining  Company  since  its  in- 
corporation ? 

A.  I  have  been  a  stockholder  since  the  begin- 
ning and  I  have  been  a  director  since  1928;  I  have 
been  Secretary-Treasurer  and  Manager  since  1931. 

Q.  About  what  time  of  the  year  1931,  approxi- 
mately ? 

A.  I  believe  it  was  April.  I  couldn't  be  too 
sure.  [194] 

Q.     That   is   your   recollection?  A.    Yes. 

Q.    With  respect  to  Inland  Empire  Oil  &  Gas 
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Syndicate  have  you  at  any  time  been  interested  in 
it  as  the  owner  of  certificates  of  beneficial  inter- 
ests? A.    Yes,  I  have  been. 

Q.  Are  you  still  an  owner  of  certificates  of 
beneficial  interests  in  that  Syndicate? 

A.  I  have  held  stock  interest  in  it  from  the 
beginning. 

Q.  And  with  respect  to  Potlatch  Oil  and  Refin- 
ing Company  with  reference  to  holding  stock  in 
that  company  do  you  hold  stock  in  that  company  ? 

A.  I  also  have  held  stock  in  that  company  from 
the  beginning. 

Q.  And  you  are  still  the  owner  of  those  certifi- 
cates and  stock?  A.     That  is  correct. 

Q.  Mr.  Gerlough,  as  a  trustee  of  Inland  Empire 
Oil  and  Gas  Syndicate  are  you  able  to  say  who 
has  possession  of  the  records  of  that  Syndicate  at 
the  present  time  ?  A.     I  do. 

Q.  And  I  believe  you  stated  you  also  occupied 
the  position  of  secretary  of  the  Syndicate,  is  that 
correct?  A.     That  is  correct. 

Q.  You  have  been  requested  by  me  pursuant  to 
notice  to  produce — in  this  case — to  produce  all  of 
the  statements  that  were  rendered  by  The  Ohio 
Oil  Company  to  the  Inland  Empire  Oil  &  Gas 
Syndicate  and  the  Potlatch  Oil  and  Refining  Com- 
pany from  the  inception  of  their  interests  in  the 
agreement,  [195]  operating  agreement  which  has 
been  admitted  by  the  pleadings  to  have  been  en- 
tered into.  You  recall  me  notifying  you  I  had  re- 
ceived this  notice  to  produce?  A.     Yes. 
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Q.     Have  you  produced  all  those  records'? 

A.     I  have  produced  all  of  the  records. 

Q.  And  did  I  request  you  to  produce  then  other 
similar  statements  that  were  delivered  to  the  Troy- 
Sweet  Grass  Oil  Syndicate  by  the  Ohio  Oil  Com- 
pany under  its  operations  under  the  agreement  in- 
volved in  this  action?  A.    Yes. 

Q.     And  have  you  so  produced  them? 

A.     I  have. 

Q.  And  did  I  also  request  you  to  produce  certain 
transmittal  vouchers  which  had  been  requested  to 
be  produced  by  the  plaintiffs  which  accompanied 
checks  from  The  Ohio  Oil  Company,  did  I  notify 
you  to  produce  them?  A.     Yes,  you  did. 

Q.  And  did  you  produce  all  of  those  transmit- 
tal vouchers  which  either  the  Syndicate,  plaintiff 
Syndicate  or  the  plaintiff  corporation  has? 

A.  I  produced  all  of  them  that  were  available; 
some  had  been  lost. 

Q.  Now  will  you  please  examine  these  contain- 
ers and  examine  the  statement  appearing  thereon, 
the  white  sheet  attached  to  the  containers,  and 
state  what  the  records  are  that  are  in  that  con- 
tainer ? 

A.  These  are  the  statements  rendered  by  The 
Ohio  Oil  [196]  Company  to  Inland  Empire  Oil  and 
Gas  Syndicate  from  August,  1922,  up  until  Janu- 
ary 31,  1943. 

Mr.  Everett:  Did  I  understand  you  to  say  Au- 
gust 22? 
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A.  August,  1922.  Dated  August  31st,  1922,  un- 
til January  31st,  1943. 

Q.  And  for  the  purpose  of  the  identification  of 
this  container  I  have  marked  it  here  Plaintiffs' 
Exhibit  No.  1.  Now  please  examine  this  other  con- 
tainer which  I  show  to  you  and  upon  which  appears 
the  typewriting  and  state  whether  or  not  you  know 
what  that  container  contains.  Just  answer  yes  or  no. 

A.  Yes,  I  recognize  the  container  and  the  state- 
ments. 

Q.     And  what  does  that  container  contain? 

A.  This  contains  the  statements  from  The  Ohio 
Oil  Company,  statements  made  to  the  Potlatch  Oil 
and  Refining  Company  from  July  23  to  January, 
1943. 

Q.  And  for  the  purpose  of  identification  I  am 
marking  this  last  mentioned  container  Plaintiffs' 
Exhibit  No.  2.  You  observe  that  that  container  is 
so  marked?  A.    Yes. 

Q.  Do  these  statements  contain  in  the  contain- 
ers marked  Plaintiffs'  Exhibits  1  and  2,  contain  all 
of  the  statements  which  to  your  knowledge  which 
were  furnished  by  The  Ohio  Oil  Company  pertain- 
ing to  operations  under  the  oil  and  gas  leases  known 
as  the  I.  H.  Baker  or  I.  Baker  lease  [197]  and  I. 
Sinton  lease  ? 

A.  These  statements  in  the  two  boxes  here  con- 
tain all,  are  all  the  statements  rendered  by  The 
Ohio  Oil  Company  to  the  Inland  Empire  Oil  and 
Gas  Syndicate  and  the  Potlatch  Oil  and  Refining 
Company. 
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Q.  Included  in  these  statements  which  you  have 
just  identified  and  attached  and  made  a  part  thereof 
are  there  some  statements  or  some  entries  pertain- 
ing to  operations  of  this  contract,  contracts  between 
The  Ohio  Oil  Company  and  the  Potlatch  and  In- 
land, respectively?  A.     Yes,  there  are. 

Mr.  Everett:  Would  you  read  that  last  ques- 
tion back  ? 

(Question  read.) 

Mr.  Everett:  I  don't  know  whether  the  witness 
understands  the  question;  I  didn't. 

Q.     Now,  did  you  understand  my  question? 

A.  Yes,  there  are  some  statements  in  there  of 
accounts  under  the  B.  Sinton  lease  and  the  Oliver 
O'Hannon  lease  which  are  under  a  separate  con- 
tract. 

Q.  And  were  they  fastened  together  with  the 
other  statements  which  you  heretofore  testified  to? 

A.    Yes,  they  are. 

Q.    And  you  haven't  separated  those? 

A.  Some  of  them  I  haven't  separated.  I  sep- 
arated most  of  them.  [198] 

Q.    Well  those  that  were  loose  and  not  bound? 

A.  Those  that  were  loose  and  not  bound  together 
and  clipped  together  I  separated,  yes. 

Q.  Now,  showing  you  this  container  containing, 
with  the  typewriting  on  white  paper  stamped  on 
there,  do  3^ou  know  what  that  container  contains? 

A.    Yes. 

Q.     Now,  what  does  that  container  contain? 
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A.  This  container  contains  all  the  statements 
rendered  by  The  Ohio  Oil  Company  to  the  Pot- 
latch  Oil  and  Refining  Company  covering  the  oper- 
ation of  the  B.  Sinton  lease  and  the  O  'Hannon  lease 
with  the  exception  of  those  which  couldn't  be  sep- 
arated from  the  other  statements. 

Q.  Now,  I  will  mark  that  container  for  identi- 
fication purposes  Plaintiffs'  Exhibit  3.  Now  do  you 
see  that  identification?  A.    Yes. 

Q.  And  that  container  marked  Plaintiffs'  Ex- 
hibit 3  contains  the  statements  concerning  which 
you  have  just  testified?  A.    Yes. 

Q.  I  show  you  a  white  cardboard  box  with  a 
typewritten  statement  appearing  thereon,  do  you 
know  what  that  container  contains? 

A.    Yes,  I  do. 

Q.    And  what  does  that  container  contain? 

A.  This  container  contains  all  the  statements 
rendered  by  The  Ohio  Oil  Company  to  the  Troy- 
Sweet  Grass  Oil  Syndicate. 

Q.  Under  its  operations  under  the  contract  in- 
volved in  [199]  this  action? 

A.     That  is  right. 

Q.  Now%  I  am  marking  for  identification  pur- 
poses Plaintiffs'  Exhibit  4.  Now  does  that  Plain- 
tiffs' Exhibit  4  contain  the  statements  to  the  Troy- 
Sweet  Grass  Oil  Syndicate  from  The  Ohio  Oil 
Company  concerning  which  you  have  just  testi- 
fied? A.     That  is  right. 

Mr.  Everett:  I  want  to  suggest  to  counsel  here 
that  he  has  marked  these  exhibits  for  identifica- 
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tion   1,   2,   3   and  4,   Plaintiffs'   Exhibits   1,   2,   3, 
and  4,  and  I  believe  the  record  shows  in  connec- 
tion with  the  depositions  and  so  forth  you  already 
have  those  same  exhibits  to  other  exhibits. 

Mr.  McCabe:  I  thought  we  identified  those  by 
initial.  Well,  we  will  change  these  to  recite  as  the 
identification  number  on  these  respective  contain- 
ers Plaintiffs'  Exhibit  No.  A,  that  is  for  the  state- 
ments rendered  to  the  Inland  Empire  Oil  and  Gas 
Syndicate,  concerning  which  you  have  testified; 
Plaintiffs'  Exhibit  B  to  identify  the  containers 
in  which  you  have  testified  contains  all  of  the  state- 
ments rendered  to  the  Potlatch  Oil  and  Refining 
Company  by  the  defendant  company;  and  Plain- 
tiffs' Exhibit  C,  instead  of  Plaintiffs'  Exhibit  3, 
we  will  change  that  and  mark  that  Plaintiffs'  Ex- 
hibit C  for  identification  purposes  as  containing 
the  statements  rendered  to  Potlatch  Oil  and  Re- 
fining Company  by  The  Ohio  Oil  Company  embrac- 
ing the  lands  in  the  [200]  B.  Sinton  and  O'Hannon 
oil  and  gas  leases. 

A.    Correct. 

Q.  And  with  respect  to  the  exhibit  which  we 
have  marked  for  identification  as  Plaintiffs'  Ex- 
hibit No.  4,  concerning  which  you  have  testified, 
I  am  changing  that  exhibit  to  Plaintiffs'  Exhibit 
No.  D,  and  you  heretofore  identified  a  container 
with  respect  to  transmittal  vouchers  accompanying 
checks  issued  by  The  Ohio  Oil  Company  to  the 
Potlatch  Oil  and  Refining  Company  and  Inland 
Empire  Oil  and  Gas  Sjmdicate,  and  I  hand  you 
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this  container  which  bears  no  exhibit  mark  or  iden- 
tification mark.  I  am  going  to  mark  that  Plaintiffs' 
Exhibit  E  for  identification.  Now  you  observe  that 
that  exhibit  containing  the  transmittal  vouchers  I 
mentioned  is  now  marked  Plaintiffs'  Exhibit  E  for 
identification  ?  A.    Yes. 

Mr.  McCabe:  I  now  offer  in  evidence  these 
monthly  statements  contained  in  containers  marked 
Plaintiffs'  Exhibits  A,  B,  C,  D,  and  E,  respectively, 
conformable  to  the  notice  and  demand  to  produce 
in  open  court  served  upon  the  defendant. 

Mr.  Everett:  We  have  no  objection  to  the  re- 
ceipt of  those  in  evidence.  We  would,  however, 
like  an  opportunity  to  check  them,  Mr.  McCabe. 

The  Court:     You  want  to  examine  them? 

Mr.  Everett:    Yes. 

The  Court:  Very  well,  we  will  suspend  here. 
Court  [201]  will  stand  in  recess  until  two  o'clock 
this  afternoon. 

(11:50  o'clock  a.m.) 

(Court  resumed,  pursuant  to  recess,  at  2:00 
o'clock  p.m.  on  December  22,  1949,  at  which 
time  all  counsel  were  present.) 

The  Court:    Proceed. 
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resumed  the  stand  and  testified  as  follows: 

Direct  Examination 
(Continued) 
By  Mr.  McCabe: 

Q.  Mr.  Gerlough,  are  you  familiar  or  did  you 
ever  read  the  operating  agreement,  the  original  oper- 
ating agreement  involved  in  this  action? 

A.    Yes,  I  have. 

Q.  And  were  you  present  or  did  you  have  any 
part  in  the  negotiations  which  lead  up  or  which 
resulted  in  the  making  of  the  operating  agree- 
ment between  the  Troy- Sweet  Grass  Syndicate  and 
The  Ohio  Oil  Company,  a  copy  of  which  is  at- 
tached to  the  complaint  of  the  plaintiffs  herein? 

A.     I  had  no  part  in  the  actual  negotiations. 

Q.  After  the  contract  was  signed  did  you  have 
the  contract  exhibited  to  you  ? 

A.     Yes,  I  did. 

Q.    And  did  you  read  same  ?  A.     Yes,  I  did. 

Q.  Now,  after  the  Ohio  Oil  Company's  state- 
ments started  [202]  to  come  in  against  the  Inland 
Empire  Oil  and  Gas  Syndicate  did  you  ever  in 
your  capacity  as  trustee  discuss  with  persons  pur- 
porting to  be  connected  with  The  Ohio  Oil  Com- 
pany objections  which  you,  the  Syndicate,  felt  were 
proper  against  charges  being  made  in  these  state- 
ments ?  A.    Yes. 

Mr.  Everett:  We  object  to  that  question,  your 
Honor,  as  wholly  incompetent,  irrelevant  and  im- 
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material  whether  he  discussed  it  with  anyone;  the 

contract  he  refers  to  has  not  been  introduced  in 

evidence. 

Mr.  McCabe:  This  testimony  is  to  show  the 
making  of  objections  to  these. 

The  Court:  The  question  here  is  very  general, 
so  generally  that  we  can  hardly  apply  it  to  any 
specific  thing  talking  generally  or  discussing  it 
with  somebody  generally.  I  don't  know  whether  it 
is  proper  or  not.  I  will  let  you  go  a  little  further. 
Who  did  you  talk  to,  what  were  you  talking  about 
and  what  was  the  idea  of  the  conversation^ 

Q.  (By  Mr.  McCabe) :  Well,  are  you  ac- 
quainted with  L.  J.  Yealy?  A.     Yes,  I  am. 

Q.     And  with  Virgil  McCracken? 

A.    Yes,  I  am. 

Q.  Did  you  ever  have  any  conversations  in  your 
capacity  as  trustee  with  either  of  these  gentlemen 
or  both  of  them  in  connection  with  charges  ap- 
pearing against  the  Inland  Empire  Oil  and  Gas 
Syndicate  in  the  statements  which  were  being  [203] 
furnished  monthly  by  The  Ohio  Oil  Company? 

A.     Yes,  I  did. 

Mr.  Everett:  It  is  wholly  irrelevant  and  im- 
material whether  he  had  any  conversations  with 
Mr.  Yealy  or  Mr.  McCracken  or  anybody  else. 

The  Court:  Who  are  they?  Who  are  Mr.  Yealy 
and  Mr.  McCracken  ? 

Mr.  McCabe:  It  has  been  admitted  in  evidence 
that  they  are  connected,   employees  of   The   Ohio 


204  Potlatcli  Oil  d  Refining  Co.,  et  al. 

(Testimony  of  Jean  P.  Gerlough.) 

Oil  Company  by  stipulation  that  has  been  entered 

in  the  respective  capacities. 

Mr.  Everett:  Let's  see  the  stipulation,  Mr. 
McCabe,  you  refer  to. 

Mr.  McCabe :  It  is  in  answer  to  those  interroga- 
tories which  I  submitted. 

Mr.  Everett:  The  stipulation  he  refers  to,  your 
Honor,  is  a  stipulation  dated  October  21,  1949,  in 
which  it  is  stipulated  that  Mr.  Yealy  was  a  Gen- 
eral Superintendent,  Shelby,  Montana,  and  Mr. 
McCracken  was  Cashier  of  the  Shelby  office.  Mr. 
Yealy  from  September,  1922,  to  March,  1938,  and 
McCracken  from  January  1st,  1923,  to  December 
9th,  1936.  And  not  laying  proper  foundation  for  the 
question  or  the  testimony  even  under  this  stipula- 
tion in  that  he  has  sho^^ii  no  place  that  Mr.  Yealy 
or  Mr.  McCracken  had  an  official  position  sufficient 
to  bind  the  company  by  anything  they  might  have 
said  and  we  think  our  objection  is  good  on  that 
ground.  [204] 

Mr.  McCabe :  Well,  if  the  Court  please,  the  pur- 
pose of  this  was  to  show  these  were  the  only  two 
agents  of  The  Ohio  Oil  Company  in  that  area. 

The  Court:     Have  you  sho^Mi  that? 

Mr.  McCabe:  I  will.  I  just  got  out  of  order, 
your  Honor.  I  will  lay  the  foundation. 

Q.  Mr.  Gerlough,  who  were  the  persons  repre- 
senting The  Ohio  Oil  Company  in  the  area  of  the 
lands  embraced  in  the  Troy-Sweet  Grass  Oil  S;\ii- 
dicate-Ohio  Oil  Company  operating  agreement  of 
July,  1922,  or  June  15th,  1922? 
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Mr.  Everett:  We  object  to  the  question;  it  calls 
for  a  conclusion  of  the  witness;  not  shown  they 
were  executive  officers  of  the  company  in  any  event. 

Mr.  McCabe:  The  purpose  of  that  is  they  were 
purporting  to  act. 

The  Court :  Well,  he  has  had  dealings  with  them 
and  had  conversation  with  them  and  been  in  the 
office,  he  knows  them.  I  will  let  him  answer  how  he 
dealt  with  them  as  General  Manager  or  Cashier  or 
if  he  knew  them  as  such;  they  weren't  complete 
strangers  to  him. 

Q.  Mr.  Gerlougb,  do  you  know  whether  L.  J, 
Yealy  was  representing  The  Ohio  Oil  Company  in 
any  capacity  in  the  area  of  the  lands  involved  in 
the  operating  agreement  involved  in  this  action? 

A.    Yes,  he  was. 

Q.  And  who  else — do  you  know  whether  Virgil 
McCracken  [205]  was  representing  The  Ohio  Oil 
Company  in  any  capacity  in  that  same  area? 

A.  Yes,  he  was.  Mr.  Yealy  was  General  Super- 
intendent for  The  Ohio  Oil  Company  and  Mr. 
McCracken  was  The  Ohio  Oil  Company  Cashier 
in  the  Shelby  office. 

Q.  Now,  do  you  know  whether  these  persons 
were  actively  in  charge  of  the  operations  of  The 
Ohio  Oil  Company  in  that  area  at  the  time? 

A.  Mr.  Yealy  was  in  charge  of  the  field  opera- 
tions, I  know  that.  I  don 't  know  what  Mr.  McCrack- 
en's  capacity  was  so  far  as  being  official;  he  was 
a  Cashier  in  the  office  there. 

Q.     Well,  were  these  two  men  the  only  men  in 
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charge  of  the  affairs  of  The  Ohio  Oil  Company 

in  that  area  at  the  time? 

Mr.  Everett:    We  object  to  that  question. 

Mr.  McCabe:     I  will  lay  the  foundation. 

The  Court:    Yes. 

Q.  Do  you  know,  Mr.  Gerlough,  whether  these 
two  gentlemen,  Mr.  Yealy  and  Mr.  McCracken, 
were  or  were  not  the  only  persons  representing  The 
Ohio  Oil  Company's  operations  in  that  area? 

Mr.  Everett:  We  object  to  the  question  again. 
I  don't  know  what  the  purpose  is  of  what  you  are 
trjdng  to  bring  out  here,  counsel,  and  I  wouldn't 
attempt  to  tell  you  how  to  do  it  if  it  could  be  [206] 
done. 

The  Court:  Well,  you  can  ask  him  if  he  knows 
of  any  other  officers  in  charge  or  operating  there. 
It  is  hardly  possible  he  would  know  whether  some 
other  officer  of  The  Ohio  Oil  Compam^  was  in 
charge  and  really  had  authority  over  these  two 
men  you  just  referred  to.  I  don't  see  how  he  could 
know  that. 

Q.  Do  you  know,  Mr.  Gerlough,  whether  Mr. 
McCracken  and  Mr.  L.  J.  Yealy  were  in  charge 
of  the  operations  of  the  Ohio  Oil  Company  in  that 
area  at  the  time? 

A.  I  know  Mr.  Yealy  was  in  charge.  As  I  said, 
I  don't  know  what  Mr.  McCracken 's  official  capac- 
ity was.  They  were  both  residents  there  and  offi- 
cials of  The  Ohio  Oil  Company  in  Shelby. 

Mr.  Everett:  I  object  and  ask  that  the  answer 
be  stricken  as  a  conclusion  that  they  were  officials 
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of  The  Ohio  Oil  Company;  it  has  not  been  shown. 

The  Court:  Yes.  Well,  he  dealt  with  them  as 
such  and  I  will  let  that  part  of  it  stand;  whether 
he  knows  what  officials  they  were  it  is  another  thing. 
It  is  hard  to  establish  on  the  foundation  laid  for  it. 

The  Court:  You  dealt  with  them  as  officials  of 
the  Company? 

A.     That  is  right. 

The  Court:  In  the  capacity  in  which  you  just 
stated  ? 

A.     That  is  right.  [207] 

The  Court:     All  right,  that  will  stand. 

Q.  (By  Mr.  McCabe) :  Did  you  then  after  the 
statements  were  being  furnished  by  The  Ohio  Oil 
Company  as  to  expenditures  under  the  operating 
agreement  involved  in  this  action  to  Inland  Empire 
Oil  and  Gas  Syndicate  concerning  matters  of  which, 
matters  of  proper  charges  appearing  or  improper 
charges  appearing  in  the  statements'? 

Mr.  Everett:  We  object  to  the  statement,  your 
Honor.  He  has  not  shown  that  these  men  had  charge 
of  the  accounts  or  anything  with  reference  to  the 
accounts. 

The  Court:  I  will  sustain  the  objection.  No  need 
to  go  any  further,  I  will  sustain  the  objection. 

Mr.  McCabe :     You  sustain  the  objection  ? 

The  Court:     Yes. 

Q.  Were  there — do  you  know  whether  there 
were  any  other  persons  in  the  area  of  the  lands 
involved  in  this  contract  having  charge  of  opera- 
tions of  The  Ohio  Oil  Company? 
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Mr.  Everett:  I  object  to  that  question  as  being 
leading. 

The  Court:  Well,  I  think  we  have  pretty  well 
gone  into  that  point.  We  are  getting  right  back 
where  we  were  a  few  minutes  ago,  whether  he  knows 
whether  anybody  else  had  any  charge  or  authority 
there. 

Mr.  McCabe:  That  is  not  the  question  I  [208] 
asked,  your  Honor. 

The  Court:  Ask  him  if  he  knows  whether  any 
other  officer  had  charge  or  authority  there  over 
these  two  officers  he  mentioned. 

Q.  Were  there,  or  do  you  know  whether  there 
were  any  officers  or  agents  of  The  Ohio  Oil  Com- 
pany located  in  the  area  where  these  operations 
of  The  Ohio  Oil  Company  under  the  operating 
agreement  involved  in  this  action  in  that  area  over 
Mr.  McCracken  and  Mr.  Yealy  holding  position 
superior  ? 

Mr.  Everett:  I  object.  It  calls  for  a  conclu- 
sion of  the  witness  whether  there  were  officers  and 
agents. 

The  Court:     I  will  let  him  answer. 

A.    There  were  no  resident  agents  I  know  of. 

The  Court:  Do  you  know?  Just  answer  his 
question  yes  or  no. 

A.     No. 

Q.  (By  Mr.  McCabe) :  Do  you  know  or  don't 
you  know?  A.     No. 

The  Court:    He  says,  no,  he  doesn't. 

Q.     (By    Mr.    McCabe):     Well,    Mr.    Gerlough, 
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have  you  personally  examined  the  statements  which 
are  contained  in  the  containers  marked  Plaintiffs' 
Exhibits  A,  B,  C,  and  D?  A.    Yes,  I  have. 

Q.  Did  you  ever  examine  these  statements  item 
by  item?  A.    Yes,  I  have.  [209] 

Q.  And  from  those  statements  did  you  draw  a 
summary  statement  of  charges  or  items  which  In- 
land Empire  Oil  and  Gas  Syndicate  considered 
improper  under  the  operating  agreement? 

A.     Yes,  I  did. 

Mr.  Everett:  Y\^e  object  to  that,  your  Honor.  It 
is  wholly  irrelevant  and  immaterial  what  he  drew 
under  those  statements.  They  introduced  the  state- 
ments; they  speak  for  themselves.  Anything  he 
made  from  them  is  wholly  immaterial  and  improper 
testimony. 

The  Court:  I  think  I  will  have  to  sustain  the 
o])jection. 

Mr,  Everett:  The  Court  sustained  my  objection 
on  that,  Mr.  McCabe. 

Mr.  McCabe:     Yes,  I  know. 

Q.  Mr.  Gerlough,  besides  your  connection  with 
the  Potlatch  Oil  and  Refining  Company  and  the 
Inland  Empire  Oil  and  Gas  Syndicate,  do  you  have 
any  other  occupation? 

A.     Yes,  sir,  I  am  a  petroleum  geologist. 

Q.  And  where  have  you  been  residing  since  1921, 
since  the  year  1921  ?  A.     At  Shelby,  Montana. 

Q.  Have  you  ever  been  engaged  in  the  drilling 
of  oil  wells  in  the  area  of  the  lands  embraced  in  the 
operating  agreement  in  this  case? 
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A.    Yes,  I  have. 

Mr.  Everett:  We  think  that  question  is  improper 
and  that  the  answer  should  be  stricken  as  wholly 
irrelevant  [210]  and  immaterial  whether  he  has  been 
engaged  in  operations. 

The  Court:  He  probably  is  laying  a  foundation 
for  something  more  to  come.  Overrule  the  objection. 

Q.     (By  Mr.  McCabe)  :     What  was  your  answer  ? 

A.    Yes,  I  have. 

Q.  And  how  many  years'  actual  experience  have 
you  had  in  drilling  and  operating  oil  wells  in  that 
area  ?  A.     Oh,  about  25  years. 

Q.  Were  you  ever  employed  by  the  Shoshoni  Oil 
Company?  A.     Yes,  I  was. 

Q.     What  was  your  capacity  with  that  company  ? 

A.     Field  superintendent. 

Mr.  Everett :  What  is  the  purpose  of  this  line  of 
testimony,  Mr.  McCabe? 

Mr.  McCabe:  These  questions  and  foundation 
will  qualify  the  witness  to  testify  further,  first,  to 
the  price  of  oil  in  the  area  at  the  times  when  the 
Ohio  Oil  Company  was  operating  these  properties 
and  making  payments  to  these  people  to  sustain  the 
proposition  we  were  not  properly  credited  with  sales 
or  production  at  the  prevailing  market  price  in  the 
area  in  which  the  oil  wells  drilled  and  operated  by 
the  Ohio  Oil  Company  under  this  operating  agree- 
ment were  located. 

Mr.  Everett:  Well,  I  would  think  the  whole 
thing  was  improper,  your  Honor,  the  foundation 
and  the  questions  [211]  that  follow.   It  seems  to  me 
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in  the  first  place  that  would  jjrobably  be  considered 
an  accounting  matter,  if  there  was  to  be  an  account- 
ing, and,  in  the  second  place,  it  is  wholly  irrelevant 
to  any  issue  in  the  case,  and  I  can't  see  the  point 
of  taking  up  our  time  with  a  matter  of  that  sort. 

The  Court:  You  now  have  it  in  the  case.  You 
now  have  that  meeting  at  Shelby  back  in — when 
was  it,  1925 '^  No — 1925,  yes.  And  some  of  the  rep- 
resentatives of  the  Ohio  Oil  Company  and  some  of 
the  representatives  of  these  others,  the  plaintiffs 
here,  with  Mr.  Freeman,  I  believe,  as  attorney,  you 
had  a  confab  there  and  Mr.  Freeman  was  instructed 
to  come  back  and  submit  all  your  complaints  in 
writing  and  the  Ohio  Oil  Company  were  to  respond 
and  submit  in  writing  their  answers  to  all  of  these 
complaints.  Now  haven't  you  got  that  here,  and 
isn't  that  in  the  record  so  that  we  know  what  the 
prices  were  and  what  admissions  were  made,  or  the 
Ohio  Oil  Company  made  some  admissions  about 
prices  and  so  forth  and  explained  them?  Is  there 
anything  further  you  have  to  go  into  on  that  sub- 
ject? 

Mr.  McCabe:  As  I  understand  the  rule  in  ob- 
taining an  accounting  we  have  to  show  a  prima  facie 
case  of  a  violation  of  the  agreement.  That  is  not 
binding  on  the  accounting,  the  question,  whether  or 
not  those  charges  were  a  violation  or  not  is  deter- 
mined upon  the  accounting,  but  we  have  to  show 
that  the  defendant  as  a  tenant  in  common  or  as 
trustee  or  as  [212]  a  joint  adventurer  was  violating 
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the  contract ;  we  have  to  at  least  make  a  prima  facie 

case  of  that. 

The  Court:  Don't  you  have  to  show  time  and 
place  and  circumstances  and  what  the  conditions 
were?  Can  you  generally  inquire  as  to  overcharges 
without  applying  them  to  some  time,  place  and  cir- 
cumstance ? 

Mr.  McCabe:  I  was  just  leading  up  to  that,  your 
Honor.  He  has  the  record  and  he  is  going  to  testify 
from  the  record  he  made  at  that  time,  from  his 
reference  setting  forth  the  prices  the  producer  was 
paid,  and  setting  forth  the  prices  other  purchasers 
were  paying  for  oil  in  the  field,  and  these  other 
purchasers  were  paying  a  higher  price  from  certain 
producers  than  the  Ohio  Oil  Company  was  giving 
these  people  as  credit,  and  the  Ohio  Oil  Company 
was  taking  all  the  oil  under  this  agreement,  so  we 
are  laying  the  foundation  now  to  show  that  during 
the  certain  period  of  time  that  the  Ohio  already  was 
claimed  by  the  company  to  have  done  these  things, 
but  they  actually  were  not  paying  in  accordance 
with  the  prevailing  market  prices. 

Mr.  Everett:    We  still  insist  upon  our  objection. 

The  Court:    I  will  let  him  go  ahead. 

Mr.  Everett:  The  testimony  is  in  here,  your 
Honor,  by  his  own  exhibit  that  at  that  time  or  sub- 
sequent to  that  time  they  received  monthly  remit- 
tances from  us  with  statement  of  account  paid  in 
full.  Now  how  they  can  open  that  up  and  [213] 
violate  all  the  rules  of  parol  testimony  and  every- 
thing else,  I  don't  know.    Here,  I  turn  to  some  of 
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these  statements.  They  run  on  here — I  don't  believe 
— but  for  examjile,  on  July  23rd,  1924,  referring  to 
transmittal  slip  for  the  Plaintiffs'  Exhibit  E;  it  is 
addressed  to  Inland  Empire  Oil  &  Gas  Syndicate, 
No.  1264,  The  Ohio  Oil  Company,  Findlay,  Ohio, 
July  23rd,  1924,  in  full  settlement  for  the  amount 
due  you  for  the  net  earnings  of  your  part  interest 
holdings  as  per  our  bill  AV-3927,  dated  June  30th, 
1924.  Then  we  will  turn  to  another  one;  they  are 
all  about  the  same.  We  come  down  here  and  show- 
ing payment  of  $786.48.  Then  we  come  down  to 
March 

The  Court:     In  full  settlement? 

Mr.  Everett:  Yes,  sir.  Then  we  come  to  March 
30th,  1926,  and  to  another  one  of  the  transmittal 
slips,  which  accompany  the  check  for  the  payment, 
as  he  has  already  testified,  addressed  to  Inland  Em- 
pire Oil  and  Gas  Syndicate,  Shelby,  Montana,  dated 
March  30,  1926,  and  states:  ^'In  full  settlement  of 
our  bill  W-211-26,  in  the  amount  of  $1,265.01."  I 
am  just  picking  these  out  at  random.  There  is  every 
month — a'oout  the  only  difference  is  some  say  in  full 
settlement  and  some  say  in  payment  of  our  bill  and 
so  and  so,  and  all  giving  the  amounts.  Down  to  Janu- 
ary 23rd,  1932,  another  transmittal  slip,  addressed 
to  Inland  Empire  Oil  and  Gas  Company,  Shelby, 
Montana.  The  Ohio  Oil  Company,  Findlay,  Ohio, 
January  23rd,  1932,  in  payment  of  our  credit  ]jili 
No.  W-21-32,  dated  [214]  December  31st,  1931, 
$1,060.36.  iVnd  all  of  them  are  preceded  by  the 
printed  statement,  the  ones  I  have  read  were  typed 
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on,  and  the  printed  statement  "For  payment  of  fol- 
lowing  items,"   "No    receipt   required."     That    is 
printed  on  each  one  of  these. 

Mr.  McCabe:  Taking  those  statements  by  them- 
selves, your  Honor,  and  the  statements  speak  for 
themselves,  it  would  appear  that  was  a  settlement, 
but  the  evidence  already  introduced  by  these  depo- 
sitions shows  that  there  was  objections  made  to  the 
correctness  of  these  bills  and  the  company  promised 
to  correct  them  and  rectify  the  mistakes,  and  the 
record  will  show  in  many  cases  all  through  these 
statements  the  company  made  credits  and  correc- 
tions on  the  statements,  thereby  showing  that  they 
never  intended  these  payments  as  being  final  settle- 
ment and  final  payments  of  the  respective  bills.  In 
other  words,  the  question  of  accounts  stated.  That 
is,  evidence  is  of  accounts  stated. 

The  Court:  Now  go  ahead  under  counsel's  objec- 
tion and  get  out  what  you  want  from  him  and  we 
will  see  when  we  get  all  the  case  in  under  counsel's 
objections.  You  are  making  a  record  of  that  and 
we  will  pass  on  it  lat«r. 

Mr.  McCabe :  The  purpose  of  this  line  of  exam- 
ination  

The  Court :  Get  down  and  do  it  as  quick  as  you 
can. 

Mr.  McCabe:  If  it  please  the  court,  the  time, 
place  and  circumstances  and  what  he  has  to  say 
ab(»ut  the  price ;  what  he  has  to  say  about  the  price 
being  in  excess,  a  violation  of  [215]  the  contract? 
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The  Court:  If  you  think  you  can  show  that  by 
this  witness. 

Mr.  McCabe:    Yes. 

Q.  (By  Mr.  McCabe)  :  Mr.  Gerlough,  as  a  trus- 
tee or  did  you  ever  during  the  years  that  you  were 
acting  and  operating  for  oil  and  gas  in  the  area 
where  these  lands  are  located  keep  in  touch  with 
the  market  prices  being  paid  by  producers  of  oil 
in  that  area  ?  A.     I  did. 

Q.  Now  during  the  years  1924  to  and  including 
the  years,  all  of  the  years  of  1928,  were  you  familiar 
and  did  you  determine  what  prices  were  being  paid 
by  the  various  purchasers  of  oil  in  the  area  where 
the  lands  involved  in  this  action  and  in  the  operat- 
ing agreement  were  located?  A.     Yes,  I  did. 

Mr.  Everett:  May  it  please  the  Court,  our  ob- 
jections go  to  all  of  this? 

The  Court:     Oh,  yes,  certainly. 

Q.     (By  Mr.  McCabe)  :    What  was  your  answer? 

A.     Yes,  I  did. 

Q.  And  during  that  time  did  you  keep  a  record 
of  the  prices  that  were  being  paid  by  The  Ohio  Oil 
Company  to  the  Inland  Empire  Oil  &  Gas  Syndi- 
cate and  to  the  Potlatch  Oil  and  Refining  Company 
for  purchases  of  crude  oil  being  made  by  them? 

A.    Yes,  I  did.  [216] 

Q.  And  did  you  also  during  that  time  keep  the 
record  of  the  prices  that  were  being  paid  by  other 
purchasers  of  oil  in  that  area  during  that  same 
period  of  time?  A.     Yes,  I  did. 

Q.     Are  you  able  to  state  at  this  time  what  prices 
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were  being  paid  by  The  Ohio  Oil  Company  to  the 
Potlatch  Oil  and  Eefining  Company  and  to  the 
Inland  Empire  Oil  and  Gas  Syndicate  and  also 
what  prices  were  being  paid  by  other  purchasers  of 
oil  in  the  area?  A.    Yes,  I  can. 

Q.     During  the  same  period  of  time? 

A.     Yes,  I  can.  I  have  a  memorandum  if  you  will 
allow  me  to  consult  it. 

Mr.  Everett:     Can  I  ask  him  a  question  just  a 
minute  ? 

Q.  (By  Mr.  Everett) :  Are  you  familiar  with 
the  signature  of  Mr.  T.  P.  Jones? 

A.     Yes,  I  am. 

Q.     J.  A.  Harsh?  A.    Yes. 

Mr.  Everett :  Referring  to  a  division  order  dated 
August  3rd,  1923,  addressed  to  The  Ohio  Oil  Com- 
pany, signed  Troy  Sweet  Grass  Oil  Syndicate,  by 
T.  P.  Jones,  President,  and  signed  Potlatch  Oil  and 
Refining  Company,  by  T.  P.  Jones,  President,  b}' 
J.  A.  Harsh,  Secretary  and  Treasurer.  I  call  the 
Court's  attention  that  this  division  order  provides: 
First:  That  the  oil  run  in  pursuance  of  this  divi- 
sion order  [217]  shall  be  paid  for  to  the  well  owners 
or  their  assigns  in  proportion  to  their  respective 
interests  shown  above,  at  the  market  price  paid  by 
The  Ohio  Oil  Company  for  the  same  kind  and 
quality  of  oil  on  the  date  of  its  receipt."  I  ask  you 
to  mark  this  as  Defendant's  Exhibit  1  and  intro- 
duce the  same  in  evidence  in  connection  with  the 
cross-examination  of  this  witness.  (Defendant's 
Exhibit  K.) 

Mr.  McCabe :  Of  course,  we  object  on  the  grounds 
this  exhibit 
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The  Court:  How  long  does  that  division  order 
continue?  That  is  in  1923  and  the  matters  sub- 
mitted here  or  to  be  sul knitted  by  this  witness  would 
run  from  1924  to  1928.  Would  that  order  hv  in 
force  in  1924? 

Mr.  Everett:  This  order  is  in  force  for  whatever 
])eriods  of  time  The  Ohio  Oil  Company  is  running 
oil  from  the  lease. 

Mr.  McCabe:  That  is  a  matter  of  evidence  in 
defense. 

Mr.  Everett:  Your  statements  show  we  were 
running  oil  for  you  and  accounting  for  oil  produced 
and  sold  up  to  the  time  we  sold  the  lease. 

Mr,  McCabe:  Well,  that  doesn't  show  that  in  the 
agreement. 

The  Court:  No,  it  doesn't  show  it  in  your  o]}jec- 
tion. 

Mr.  McCabe:  I  object  on  the  ground  it  is  not 
within  the  issues  and  cross-examination.  [218] 

The  Court:  Within  the  period  of  time  this  wit- 
ness is  being  questioned,  1924  to  1928? 

Mr.  Everett :  This  order  was  given  in  1923,  your 
Honor,  and  it  has  never  been  revoked. 

Mr.  McCabe :    Well,  that  is  a  matter  of  evidence. 

Mr.  Everett :  You  prove  it  was  revoked,  Mr.  Mc- 
Cabe, and  you  can't. 

The  Court:  Suppose  you  hold  that  until  you 
come  to  your  part  of  the  case;  then  you  can  show 
what  the  import  of  the  order  is. 

Mr.  Everett:     I  would  like  to  make  the  further 
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objection  this  testimony  is  improper  as  violating 

the  parol  evidence  rule. 

The  Court:  If  it  is,  you  have  an  objection  to  all 
this  line  of  testimony  and  the  Court  is  receiving  it 
to  see  what  he  has  got. 

Q.  (By  Mr.  McCabe) :  Now,  have  you  such  a 
record  with  you?  A.     Yes,  I  have. 

Q.  Will  you  please  produce  it?  Have  you  the 
record  with  you?  A.     Yes,  I  have. 

Q.  Now,  when  this  record  that  you  have  there 
was  made,  were  these  facts  fresh  in  your  memory? 

A.    Yes,  they  were. 

Q.  And  does  that  record  correctly  and  truthfully 
set  forth  the  prices  of  oil  being  paid  by  The  Ohio 
Oil  Company  [219]  to  the  Potlatch  Oil  and  Refin- 
ing Company  and  the  Inland  Empire  Oil  and  Gas 
Syndicate  and  the  prices  being  paid  by  other  pur- 
chasers of  oil  in  that  area  during  the  period  of  time 
which  the  record  purports  to  cover  and  which  you 
have  testified  to?  A.    Yes,  it  does. 

Mr.  Everett:  May  the  Court  please,  I  don't  like 
to  interrupt,  but  if  he  would  quit  asking  leading 
questions  and  let  the  witness  testify,  it  would  facili- 
tate this  matter.  It  calls  for  a  conclusion  of  the 
witness.  He  laid  no  foundation  where  these  prices 
were  taken  from  and  what  from,  and  here  is  the 
evidence  showing  the  prices. 

The  Court:  I  will  sustain  the  objection.  It  is 
leading,  all  right.  You  will  have  to  put  it  a  little 
differently  in  order  to  prove  these  continued  in 
force,  otherwise 
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Mr.  McCabe :  Your  Honor,  I  started  out  to  show 
this 

The  Court:  Go  on,  sit  down,  and  ask  the  ques- 
tions.  Don't  just  ask  leading  questions. 

Mr.  McCabe:  This  last  question  is  permissible 
to  the  witness? 

Mr,  Everett:  He  sustained  my  objection  to  it, 
Mr.  McCabe. 

The  Court:     You  could  reframe  your  question. 

Q.  By  use  of  your  record  are  you  able  to  re- 
fresh your  [220]  memory  as  to  the  prices  of  oil 
during  the  period  which  you  have  testified  concern- 
ing? A.     Yes,  I  can. 

Q.  Now,  please  refresh  your  memory  from  that 
record  and  just  tell  us  during  the  periods  of  time 
from  1924  to  1928  the  prices  which  were  being  paid 
by  The  Ohio  Oil  Company  to  the  Inland  Empire 
Oil  and  Gas  Syndicate  and  to  the  Potlatch  Oil  and 
Refining  Company  and  the  prices  which  were  being 
paid  by  other  purchasers  in  the  same  area? 

Mr.  Everett:    Let's  take  them  one  at  a  time. 

Mr.  McCabe:     All  right. 

Q.  Are  you  able  from  that  record  to  refresh 
your  recollection  and  testify  as  to  the  prices  being 
paid  to  the  Potlatch  Oil  and  Refining  Company 
during  the  period  of  time  which  you  said  you  kei^t 
the  record?  A.     Yes. 

Q.  And  from  that  record  are  you  able  to  testify 
from  refreshing  your  recollection  with  it  as  to  the 
price  that  w^as  paid  during  the  time  set  forth  in  the 
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record  of  which  it  purports  to  be  a  record  being 

paid  to  the  Potlatch  Oil  and  Refining  Company? 

A.     Yes. 

Q.  Does  that  record  also,  or  refreshing  your 
recollection  are  you  able  to  testify  from  that  record 
as  to  what  price  the  purchasers  of  oil  in  that  area 
were  generally  paying  on  the  market  for  oil  to  pro- 
ducers of  the  oil?  A.     Yes. 

Mr.  Everett:  No  proper  foundation  has  'oeen 
laid  [221]  for  any  of  this,  your  Honor.  It  is  not 
the  best  evidence  what  is  paid  in  the  area  and  what 
lease  it  was  from,  and  it  just  isn't  tied  down.  I  am 
really  sorry  I  have  to  o])ject,  but  I  am  going  to  try 
this  case. 

The  Court:  He  hasn't  tied  in  the  testimony.  It 
is  just  a  general  floating  proposition.  You  have  to 
get  down  to  some  concrete  facts  somewhere.  They 
paid  a  certain  amount  and  then  compare  the  price 
with  what  the  defendant  paid  that  same  time  and 
the  same  quality  of  oil. 

Mr.  McCabe :     I  was  going  to  get  up  to  that. 

The  Court:  You  have  a  lot  of  ground  to  cover. 
His  objection  is  good  at  the  present  moment. 

Q.  Refreshing  your  recollection,  please  state 
what  price  was  being  paid  by  The  Ohio  Oil  Com- 
pany to  the  Baker  company  during  the  various 
periods  between  1924  and  1928  concerning  which 
you  said  you  were  familiar  with  the  prices  being 
paid  for  oil? 

A.  Yes.  From  the  end  of  July,  1924,  until  the 
23rd  of  January,  1925,  The  Ohio  Oil  Company  was 
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paying  90  cents  a  barrel  for  crude  oil  run  from 
leases  under  this  contract  in  dispute.   The  Interna- 
tional Refining  Company   during  the  same  period 
was  paying  $1.02^/2  a  barrel. 

Mr.  Everett:  Would  the  Avitness  also  state  the 
quantities  or  what  was  involved  in  that  computa- 
tion ^ 

A.     I  have  them  down  here.  [222] 

Mr.  Everett:  AVliile  he  is  looking  it  up,  I  under- 
stand our  objections  go  to  all  of  this,  of  course? 

The  Court:     Yes. 

A.  These  are  all  here  for  months,  Mr.  Everett. 
From  July  18  to  July  27th,  2,061.42  sold  Inter- 
national Refining  Company.  They  paid  $2,112.96. 
From  July  29th  through  August  7th,  790.63  barrels, 
paid  $810.40. 

Q.     Would  you  state  the  price  per  barrel  ? 

A.  The  price  per  barrel  all  through  here  is 
$1,021/2.  From  August  17th,  613.66  barrels,  paid 
$629.01. 

Mr.  Everett:     Who  paid? 

A.  International  Refining  Company  paid  Sho- 
shoni  Oil  Company.  From  August  18th  through 
August  19th,  720.16,  paid  $738.17. 

Q.     (By  Mr.  McCabe) :     How  much  a  barrel! 

A.  $1,021/2  a  barrel.  From  August  20th  through 
August  31st,  12,703.08  barrels,  paid  $13,020.66. 

Q.     How  much  a  barrel? 

A.  $1,021/2  a  barrel.  From  September  1st,  1924, 
to  September  15,  1924,  16,156.01,  at  $1.02i/>  a  barrel, 
paid 
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Q.     What  price  ? 

A.  $1,021/2.  Paid  $16,559.92.  September  16th, 
1924,  through  September  30th,  1924,  14,186.72,  at 
$1,021/2,  paid  $14,541.39.  October  1st,  1924,  through 
October  15th,  1924,  [223]  $9,973.10,  at  $1,021/,  a  bar- 
rel, paid  $10,222.45. 

Q.  These  figures  are  all  figures  paid  by  the  In- 
ternational Refinery;  is  that  right? 

A.  Paid  by  International  Refining  Company  to 
the  Potlatch  Oil  Company  for  oil  run  through  the 
Illinois  Pipe  Line  to  the  International  Refining 
Company. 

Q.  I  am  going  to  ask  you,  was  all  this  Baker  oil 
from  lands  embraced  in  this  operating  agreement 
put  through  the  Illinois  Pipe  Line? 

A.  Yes,  it  was.  From  October  16th,  1924,  to 
October  31st,  1924,  7,702.51,  at  $1,021/2,  paid 
$7,895.07. 

Q.     AVhat  price  per  barrel? 

A.     $1,021/2  per  barrel. 

Mr.  Everett:  Could  I  interrupt?  Do  you  have 
the  total  production? 

A.     No,  I  haven't. 

Mr.  Everett:     From  the  field  at  that  time? 

A.     Total  production  in  the  field? 

Mr.  Everett:  Total  produced  and  sold  from  the 
field  during  these  periods? 

A.     No,  I  don't  have  the  total. 

November  1st,  1924,  through  November  15th, 
1924,  4,430.68  at  $1.02^/2,  $4,541.44. 
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Q.  (By  Mr.  McCabe)  :  I  wish  you  would  please 
state  how  much  a  barrel.  [224] 

A.  $1,021/2  a  barrel.  November  26,  1944,  through 
November  30,  1944,  at  $1.02  a  barrel,  8,521.79, 
brought  $8,736.88.  December  1st,  1924,  to  December 
15th,  1924,  6,279.20,  at  $1.02i/l>  a  barrel,  brought 
$6,436.18.  December  16th,  1924,  until  December  31, 
1934,  at  $1.02,  3,464.37  barrels,  brought  $3,550.97. 
January  2nd,  1925,  until  January  15th,  1924, 
6,561.77,  at  $1,021/2  a  barrel,  brought  $6,726.82. 

The  Court:  Are  you  going  on  with  these  figures 
into  1928? 

Mr.  McCabe :    If  your  Honor  please, 

The  Court:  Are  you  going  to  string  this  along 
until  1928;  are  you? 

Mr.  McCabe:    The  price  varied. 

The  Court:  May  we  have  an  understanding  that 
you  submit  this  and  go  into  the  record  with  his 
testimony  under  objection  of  counsel  and  not  have 
him  reading  it  through  here?  It  will  take  an  hour 
to  get  through  this. 

Mr.  McCabe :  Well,  we  could  get  finished  shortly 
by  having  him  testify  during  what  period  of  time 
International  was  paying  so  much  a  barrel  for 
crude  oil  of  a  certain  character  and  quality  as  that 
produced  from  the  Baker  lease  or  under  the  con- 
tract and  during  the  periods  of  time  what  the  Ohio 
Oil  were  paying  to  the  Potlatch  and  Inland. 

Mr.  Everett:  I  think  we  could  shorten  it,  your 
Honor,  if  counsel  wants  to  let  me  take  the  witness 
on  [225]  cross-examination  for  a  few  minutes.    I 
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think  I  «an  show  this  is  wholly  irrelevant  and  im- 
material what  that  business  is.  He  is  quoting  the 
quantity  of  oil  sold.  There  is  no  testimony  the  qual- 
ity is  the  same  or  what  the  total  production  from 
the  field  is.  Mr.  McCabe's  testimony  is  we  did  not 
account  at  the  prevailing  market  price,  and  I  think 
we  can  show  from  this  witness  they  had  a  special 
contract  which  was  a  special  consideration  moving 
between  the  Shoshoni  Oil  Company,  which  maybe 
had  100  barrels  a  day  production,  and  the  Inter- 
national Refining,  and  they  made  special  contracts 
with  others  and  their  contracts  called  for  a  price 
of  ten  cents  above  the  price  posted  in  the  field  by 
The  Ohio  Oil  Company. 

The  Court :  That  isn't  the  going  price  in  the  field 
at  all? 

Mr.  Everett:  No,  the  going  price  is  the  prevail- 
ing price  in  the  contract  at  which  we  could 

Mr.  McCabe :  I  will  show  this  price  was  paid  not 
only  to  Shoshoni  Oil  Company,  but  all  others. 

The  Court:  Go  on  and  get  through  as  soon  as 
you  can. 

The  AVitness :    You  want  me  to  read  all  these  ? 

Mr.  McCabe:  How  did  you  say  you  would  be 
willing  to  have  this  testimony  go  in  under? 

Mr.  Everett:  I  won't  stipulate  on  it,  Mr.  Mc- 
Cabe. I  am  not  trying  to  make  a  case  for  you;  I 
do  not  think  you  have  one.  [226] 

Mr.  McCabe:  I  am  not  asking  you  to  make  a 
case  for  me.  I  have  my  own  case. 

Q.     (By  Mr.  McCabe) :     Go  ahead  and  read  it. 
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A.  From  January  16th  to  January  23,  3,345.19, 
at  1.021/0,  $3,428.81. 

The  Court :  I  understand  this  is  all  International 
defining  Company's  purchases'? 

Mr.  McCabe:  This  is  all  to  the  International 
Refining. 

The  Court:  Everything  he  reads  is  Interna- 
tional Refining  Company  purchases  *? 

Mr.  McCabe:     Yes. 

The  Court:     All  right. 

A.  January  23rd  to  January  31st,  2,598.35,  at 
1.1714,  $3,053.06.  On  January  31st,  400  barrels, 
$1,241/2,  $498.00. 

Q.    And  the  same  price,  LlTi/o? 

A.  $1,241/4.  The  price  is  changing  every  few 
days  here.  From  January  31st  to  February  13th, 
or  15th. 

Mr.  Everett:  Could  I  inteii'upt,  your  Honor,  to 
try  to  save  some  time?  Do  you  have  the  contract 
with  the  Shoshoni  Oil  Company  and  the  Interna- 
tional Refining? 

A.     I  don't  have  it  here,  no. 

Mr.  Everett :  Where  is  the  contract  1  Is  it  avail- 
able to  you,  sir?  [227] 

A.  I  am  not  so  sure.  I  have  my  figures  here 
but  I  am  not  sure  I  have  it  here. 

Q.  (By  Mr.  Everett)  :  Do  you  know  of  your 
own  knowledge  whether  it  states  that  Shoshoni  Oil 
Company,  for  example,  is  to  receive  a  premium  of 
ten  cents  a  barrel  above  the  prevailing  market  price  ? 

A.     I  don't  recall  whether  it   did   or  not,   Mr. 


226  Potlatch  Oil  &  Refining  Co.,  et  al. 

(Testimony  of  Jean  P.  Gerlough.) 
Everett.    I  got  these  here,  the  prices  being  paid 
to  all  the  operators  in  the   Shoshoni  pool  at  the 
time,   not   only   Shoshoni   but   other   operators   by 
International  Refining  Company. 

Q.  Do  you  know  of  your  own  knowledge  those 
sales  to  the  International  Refining  Company  were 
ten  cents  above  the  posted  field  price  posted  by  the 
Ohio  Company  *? 

A.  The  prices  paid  varied  according  to  the 
prices  paid  by  the  Ohio  Oil  Company,  but  up  to 
this  time  you  can  see  it  is  12%  above  the  price 
posted  by  the  Ohio  Oil  Company,  and  it  continued 
that  way  until  September  8th,  1926,  when  after 
that  time  the  price  was  10  cents  above  the  price 
posted  by  the  Ohio  Oil  Company. 

Q.  Well,  as  a  matter  of  fact  the  Ohio  posted 
the  field  price? 

A.     They  posted  there  on  the  field  price. 

Q.  What  was  that  posted  price;  meaning  the 
price  they  [228]  were  willing  to  pay  for  oil  they 
purchased  ? 

A.  That  is  the  price  they  pay  for  oil  they  pro- 
duced and  they  purchased  but  other  purchasers  had 
a  price  of  their  own. 

Q.    What  other  purchasers  were  there  ? 

A.  International  Refining  Company  at  Sunburst, 
and  the  Montana  Giant  at  Kevin. 

Q.  And  what  were  their  total  sales  from  the 
field  both  to  the  Ohio  and  International  and  the 
other  company  you  mentioned? 

A.     Those  figures  I  found  here. 
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Q.  Do  you  have  any  idea  what  the  total  produc- 
tion was  from  the  field  during  these  periods'?  What 
is  your  basic  recollection,  was  it  25,000  barrels  a 
day? 

A.  I  hardly  think  it  was  quite  that  because  in 
1926  when  the  east  pool  was  brought  in,  the  highest 
production  we  had  in  the  field  was  34,000  barrels 
a  day.   I  would  say  offhand  perhaps  20,000  barrels. 

Q.     During  what  period? 

A.     The  period  we  are  talking  about  now. 

Q.     The  period  1924-1926?  A.     Yes. 

Q.  And  the  total  sales  to  others  than  the  Ohio 
Oil  Company,  what  would  be  your  testimony  with 
reference  to  that?  You  testified  with  reference  to 
the  ones  of  International  Refining  Company  giving 
them  by  periods  in  barrels  [229]  speaking  com- 
paratively how  would  that  compare  with  the  total 
oil  sold  in  the  field  ? 

A.  You  mean  the  oil  produced  from  the  Shoshoni 
Oil  Company? 

Q.  No,  the  oil  purchased  by  International  Oil 
Company  in  the  field  as  compared  with  oil  pur- 
chased by  the  Ohio  Oil  Company  in  the  field? 

A.  I  would  say  the  International  was  purchasing 
just  as  much  oil  or  maybe  more  than  the  Ohio  Oil 
Company  at  that  time. 

Q.  What  was  the  last  figure  there  you  read  for 
that  period? 

Mr.  McCabe:  Your  Honor,  I  object  to  counsel 
coming   in   and   interfering   with   the   presentation 
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of  this  case.  Now  he  is  going  in  to  matters  of  cross- 
examination  and  I  ask  I  be  permitted  to  show. 

The  Court:  Yes,  he  found  a  way  of  shortening 
it  and  you  are  getting  along  as  lawyers  often  do. 

Mr.  McCabe :     If  he  can  shorten  it,  okay. 

Mr.  Everett:  I  still  think  I  could  shorten  it  but 
I  don't  want  to  interfere  with  his  case. 

The  Court:  I  tried  to  shorten  it  but  I  evidently 
couldn't  do  it. 

The  Witness:  February  1st  to  February  15th, 
4,485.68,  and  variable  prices.  It  varied  from  price 
of  $1,321/2  a  [230]  barrel,  $5,648.01. 

Q.     (By  Mr.  McCabe) :     What  was  that  price? 

A.  The  price  was  changing.  It  was  $1.32%  a 
barrel  at  the  end  of  that  period.  This  is  a  split 
period.  The  price  just  prior  to  that  was  $1,241/9  a 
barrel.  At  the  end  of  the  period  it  was  $1.32%  a 
barrel.  The  price  was  changing  every  few  days  at 
that  time.  February  16th  to  February  28th,  3,901.60 
barrels  at,  partly  at  $1,321/2,  5,169.62.  From  March 
1st  through  March  6th,  1,985.04,  1.321/2,  $2,630.17. 
March  7th  through  March  15th,  1.521/2,  2,571.03 
brought  $3,920.82.  March  17th  to  March  31st, 
4,189.51,  at  $1,521/2,  $6,389.00. 

The  Court:  You  know,  it  seems  to  me  we  are 
going  into  something  here,  if  this  isn't  part  of  an 
accounting  that  would  have  to  be  made  up  here- 
after after  we  reached  the  accounting  stage.  It 
seems  to  me  you  are  doing  an  accounting  right  now. 

Mr.  McCabe:  Well,  I  thought  we  could  shorten 
it  up  but  Mr.  Everett  objected  to  it  by  specifying. 
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The  Court:  If  you  are  going  to  follow  this  up, 
we  are  in  an  accounting  right  here,  a  thing  we  said 
we  wouldn't  do  until  we  passed  on  all  these  other 
questions. 

Mr.  McCabe:  That  is  all  right,  your  Honor,  I 
will  confine  my  examination  along  those  lines.  [231] 

The  Court :  Well,  we  will  do  that.  This  is  some- 
thing that  belongs  to  an  accounting.  So  proceed 
along  another  line  and  let's  see  where  we  get.  I 
want  to  see  some  of  these  questions  out  of  the  way 
and  then  we  will  know  whether  we  are  ever  going 
to  have  an  accounting  or  not. 

Q.  (By  Mr.  McCabe) :  Mr.  Gerlough,  in  the 
statements  concerning  which  you  testified  this  morn- 
ing and  contained  in  Plaintiffs'  Exhibits  Nos.  A,  B, 
C  and  D,  do  those  statements  show  over  the  entire 
period  of  that  time  credits  that  were  included  and 
]3rior  debits  in  the  previous  months'? 

A.     Yes,  they  do. 

Q.  And  these  credits  were  given  by  the  Ohio 
Oil  Company  in  their  statements? 

A.     That  is  correct. 

Q.  Mr.  Gerlough,  it  was  admitted  in  the  plead- 
ings in  this  case  that  the  Ohio  Oil  Company  some- 
time prior  to  1943  assigned  and  sold  their  interest 
in  the  operating  agreement  involved  in  this  action 
to  the  Texas  Company.  At  the  time,  any  time  prior 
to  that  sale  or  at  the  time  of  the  sale  or  at  any 
time  thereafter,  did  the  Ohio  Oil  Company  notify 
or  inform  either  the  Potlatch  Oil  and  Refining 
Company  or  the  Inland  Empire  Oil  and  Gas  Syndi- 
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cate  of  its  intention  to  sell  or  the  fact  that  it  had 

sold?  A.     It  did  not. 

Mr.  Everett:  We  object  to  that,  your  Honor.  It 
is  [232]  wholly  immaterial.  He  is  not  laying  any 
foundation  for  it.  What  is  the  purpose  of  the 
question?  I  don't  see  it  myself.  There  is  nothing 
in  here  to  say  we  had  to  ask  them  or  notify  them  or 
anything. 

Mr.  McCabe:  The  purpose  is  very  clear  and  the 
evidence  shows  throughout  here  upon  depositions 
admitted  that  the  objections  were  being  made  all 
the  times  to  certain  charges  and  they  were  promised 
a  final  accounting  at  the  termination  of  the  contract 
or  sometime  piior  thereto.  And  without  giving  such 
final  accounting  according  to  this  evidence  they 
immediately  transferred  all  of  their  interest  in  the 
property  indicating  and  tending  to  show  that  they 
were  attempting  to  eliminate  that  final  accounting 
and  attempting  to  eliminate  the  people,  the  Troy- 
Sweet  Grass  Syndicate  and  the  Potlatch  Oil  Com- 
pany and  Inland  people  from  knowing  that  they 
were  making  the  deal  so  they  could  come  in  and 
object  to  such  a  transfer. 

The  Court:  Well,  of  course,  there  isn't  anything 
now  that  warrants  any  argument  of  that  kind  but 
the  question  and  answer  may  stand  as  it  is  and 
subject  to  your  cross-examination. 

A.     They  did  not  so  notify  us. 

Q.  Now  on  or  about  the  year  1926  or  1927,  did 
the  trustees  of  the  Syndicate  Oil  Company  meet? 

A.    Yes. 
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Mr.  Everett:  We  object.  If  they  met,  produce 
the  [233]  minutes  of  the  meeting,  Mr.  McCabe.  Let's 
use  the  best  evidence  here. 

Mr.  McCabe:  That  is  the  purpose  of  that  will 
be  to  show  Mr.  Jones  testified,  if  your  Honor  please, 
that  he  had  a  discussion  with  Mr.  McFayden,  the 
General  Division  Manager  of  the  Ohio  Oil  Com- 
pany, concerning  the  objections  on  improper  charges 
that  had  been  theretofore  taken  up  in  writing  with 
the  Ohio  Oil  Company,  and  other  objections  that 
had  been  made,  and  Mr.  McFayden  promised  if 
he  didn't  bring  suit,  then  they  would  have  a  final 
accounting  on  all  of  these  errors,  not  only  the  items 
objected  to  but  any  errors  in  the  charges  made 
would  be  rectified. 

The  Court:  Was  that  in  1925  when  they  had 
the  meeting? 

Mr.  McCabe:  1926  or  1927  after  they  had  this 
correspondence  back  and  forth  between  the  com- 
panies. 

The  Court :  After  they  had  the  previous  meeting 
in  Shelby  in  1925  when  Mr,  Freeman  was  interested 
in  it? 

Mr.  McCabe:     Exactly. 

Mr.  Everett:  We  further  object  to  counsel's 
statement.  Mr.  McFayden  has  been  dead  several 
years  and  any  oral  conversation  had  with  him  that 
would  tend  to  vary,  alter,  modify  or  contradict  the 
express  terms  of  the  written  agreement  would  be 
clearly  inadmissible.  And  in  addition  the  record 
shows  that  Mr.  McFayden  is  dead  and  any  [234] 
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conversations  had  with  him  as  an  agent  of  the 
Ohio  Oil  Company  are  further  incompetent  under 
the  statutes  of  Montana  and  any  testimony  of  this 
witness  with  respect  to  that  matter  or  any  minutes 
of  meeting  in  connection  with  any  verbal  conversa- 
tions are  inadmissible. 

Mr.  McCabe:  And  for  the  further  reason  this 
evidence  is  admissible,  your  Honor.  We  are  charged 
or  the  defense  in  here  is  made  of  the  statute  of 
limitations  and  laches.  This  evidence  will  go  to 
explain  periods  of  delay  why  they  didn't  bring 
the  suit  until  1946  or  1947.  The  complaint  was 
filed  under  the  rule  that  where  a  party  leads  a 
person  to  believe  that  the  matter  in  controversy 
would  be  settled  later  the  statute  of  limitations 
and  laches  does  not  apply;  they  are  estopped  to 
urge  those  two  defenses. 

The  Court:  It  seems  to  me,  gentlemen,  it  is  a 
proposition  of  law  that  is  good. 

Mr.  McCabe:  It  seems  to  be  the  law  as  we 
found  it,  your  Honor. 

The  Court:  Well,  we  will  let  it  stand  and  find 
out  later  on  whether  it  is  the  law  or  not.  I  think 
at  the  present  moment  my  impression  is  that  is  the 
law  with  regard  to  the  use  of  language  of  a  dead 
person  to  alter  the  effect  of  some  written  instru- 
ment, to  vary  the  terms  of  it. 

Mr.  Everett:  Would  the  court  like  to  hear  the 
statement  in  the  Jones  deposition  to  which  we 
ah-eady  objected?  [235] 

The  Court:     We  will  try  to  go  along  as  orderly 
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as  we  can  and  take  tliese  things  up  consecutively. 

You  will  get  mixed  up  here. 

Mr.  Everett :     All  right. 

The  Court:  You  make  your  record  as  briefly 
as  you  can  subject  to  counsel's  objections  and  we 
will  determine  what  the  law  is  later  on  but  I  think 
he  has  given  it  correctly.    That  is  my  recollection. 

Mr.  McCabe:     Read  the  question 

(Question  read.) 

Q.  Now  on  or  about  the  year  1926  or  1927,  did 
the  trustees  of  the  Syndicate  Oil  Company  meet? 

A.     Yes,  they  did. 

Q.  And  at  that  meeting  were  all  the  trustees  of 
the  S}Tidicate  present?  A.     Yes,  they  were. 

Q.  Did  Mr.  Jones  make  any  statement  to  the 
trustees  present  relative  to  having  had  a  conversa- 
tion with  Mr.  McFayden,  Division  Manager  of  the 
Ohio  Oil  Company? 

Mr.  Everett:  We  object  to  that.  That  is  purely 
hearsay,  nothing  more  or  less.  It  is  not  the  best 
evidence.  The  record  of  the  meeting  would  be  the 
best  evidence. 

Mr.  McCabe:  The  counsel  has  stated  he  pleaded 
limitation  and  laches  and  this  goes  to  explain  the 
reason  for  the  delay  that  these  men,  also  trustees, 
were  informed  by  Mr.  Jones  of  this  conversation 
and  what  Mr.  McFayden  said  at  the  time.  [236] 

Mr.  Everett:     Mr.  McFayden  is  dead. 

Mr.  McCabe:     But  this  is  not  within  the  exclu- 
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sion  of  the  statute.  If  counsel  will  read  the  statute, 

you  will  find  that  relates  only 

The  Court:  All  right,  make  your  record  under 
objection  of  counsel. 

Mr.  McCabe:     Read  the  question. 

(Question  read.) 

Q,  Did  Mr.  Jones  make  any  statement  to  the 
trustees  present  relative  to  having  had  a  conversa- 
tion with  Mr.  McPayden,  Division  Manager  of  the 
Ohio  Oil  Company  1  A.     Yes,  he  did. 

Q.  And  what  did  he  say  to  you  substantially  was 
the  substance  of  the  conversation  he  had  with  Mr. 
McFayden  1 

The  Court:  That  is  clearly  in  violation  of  the 
hearsay  rule. 

Mr.  Everett:  It  is  in  violation  of  every  rule  I 
ever  heard  of. 

Mr.  McCabe:  Ordinarily  that  is  true,  your 
Honor,  but  the  authorities  says  where  a  person  re- 
ceives information  from  another  source  based  upon 
a  fact  in  actual  existence,  your  Honor,  that  is  the 
conversation  between  Jones  and  McFayden  that  the 
admissibility  as  reflecting  on  the  question  whether 
the  trustees  were  guilty  of  negligence  or  lack  of 
diligence  in  maintaining  the  suit,  and  that  is  the 
authorities  which  we  have  found  on  it.  [237] 

The  Court :  You  can  show  by  this  witness  under 
objection  of  counsel,  of  course,  that  some  reference 
was  made  to  this  matter  without  sajdng  what  it 
was  and  you  will  have  to  rely  upon  Jones'  answer. 
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Jones  lias  come  out  and  testified  as  to  his  conver- 
sation with  Mr.  McFayden.  Now  all  you  can  prove 
b}'  him  is  there  was  such  a  conversation.  I  am  not 
going  to  let  you.  I  think  it  is  a  direct  violation  of 
the  hearsay  rule. 

Q.  Have  .vou  read  the  deposition  of  T.  P.  Jones 
in  this  case  ?  A.     Yes,  I  have. 

Q.     Do  you  recall  in  that  deposition 

The  Court:  Make  him  repeat  what  the  language 
was  and  I  said  you  could  do  it.  Ask  him  if  he  re- 
calls the  conversation  in  which  this  matter  came  up 
as  he  observed  from  the  deposition  of  Jones  and 
then  drop  it.  I  am  not  going  to  let  you  go  into  that 
conversation. 

Q.  Do  you  recall  at  this  meeting  seeing  the  mat- 
ter of  the  conversation  which  Mr.  Jones  testified 
in  his  deposition  with  Mr.  McFayden  came  up  at 
that  meeting?  A.     Yes. 

Mr.  Everett :  He  is  asking  the  same  thing  again, 
your  Honor.  Let's  read  what  Mr.  Jones  said.  It  is 
clearly  inadmissible.  It  is  under  the  deadman's 
statute.  Now  how  can  he  get  it  in  here  under  viola- 
tion of  the  statute!  [238] 

The  Court:  Inquire  whether  or  not  there  w^as  a 
conversation.  A.     Yes,  there  was. 

The  Court:     And  in  this  particular  meeting? 

A.     Yes. 

The  Court :     There  was  a  conversation  ? 

A.     Yes. 

The  Court:  In  which  Jones  told  vou  somethino- 
about  a  conversation  with  Mr.  McFayden? 
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A.    Yes. 

The  Court:     All  right,  drop  it  there. 

Mr.  McCabe:     Through. 

Q.  (By  Mr.  McCabe)  :  Mr.  Gerlough,  has  The 
Ohio  Oil  Company  ever  offered  to  make  a  final 
accounting  to  the  Potlatch  Oil  and  Refining  Com- 
pany concerning  its  operations  under  the  contract"? 

Mr.  Everett:  We  object  to  the  question,  your 
Honor,  irrelevant  and  immaterial  whether  we  have 
offered. 

The  Court:  Ask  him  if  he  knows  whether  such 
an  arrangement  was  made? 

Q.  Mr.  Gerlough,  do  you  know  whether  or  not 
The  Ohio  Oil  Company  has  ever  at  any  time  since 
these  various  objections  concerning  which  ^Ir. 
Jones'  deposition  refers  to  made  any  offer  of  a  final 
accounting  and  settlement  to  the  Inland  Empire  Oil 
and  Gas  Company  ?  A.     No.  [239] 

Q.  Or  did  they  ever  make  such  offer  to  the  Pot- 
latch Oil  and  Refining  Company? 

Mr.  Everett:  Wait  a  minute,  if  you  will,  before 
you  answer  these  questions,  Mr.  Gerlough.  I  am 
going  to  object  to  that  question.  He  is  trying  now 
through  this  type  of  question  to  vary  the  terms  of 
the  written  agreement  which  says  we  render  monthly 
account,  monthly  statement. 

The  Court :  That  is  their  construction  of  it.  You 
have  a  different  construction  and  when  you  come 
to  your  part  of  the  case  you  can  make  a  different 
showing  along  that  line.  There  hasn't  been  any 
settlement  made.  This  isn't  the  final  settlement. 
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Mr.  Everett:  I  will  make  the  objection  there 
has  been  no  proper  predicate  laid  for  this  question 
or  this  testimony. 

The  Court:  There  might  be  something  in  that. 
Go  ahead  and  lay  your  testimony. 

Mr.  McCabe:  In  what  respect  is  the  foundation 
insufficient,  if  that  is  the  statement  ? 

Mr.  Everett:  I  am  not  going  to  tell  you,  as  I 
told  you  before,  how  to  try  a  lawsuit;  if  you  don't 
know^,  it  is  too  late  in  the  day  for  me  to  try  and 
teach  you. 

Mr.  McCabe:  I  have  asked  him  and  he  refused 
to  give  the  statement  to  w^hich  his  objection  is 
directed. 

Mr.  Everett:  All  right,  if  you  want  it,  I  [240] 
will  tell  you,  sir.  You  have  not  shown  any  obligation 
any  place  to  give  any  accounting  or  any  kind  other 
than  what  is  shown  by  the  written  contract  ,you  have 
and  that  is  in  evidence. 

Mr.  McCabe:  Oh,  no,  the  law  requires  through 
rule  an  accounting,  Mr.  Everett.  I  will  tell  you 
something. 

The  Court :  Now,  here,  we  are  not  going  to  have 
any  more  of  this. 

The  Witness:     What  is  the  question  now? 

Mr.  McCabe :     Read  the  question. 

(Question  read.) 

Q.     Or  did  they  ever  make  such  offer  to  the  Pot- 
latch  Oil  and  Refining  Company? 
A.     Thev  did  not. 
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Q.  Mr.  Gerlough,  on  the  statements  which  have 
been  introduced  in  evidence  there  are  certain  ex- 
penditures with  reference  to  the  Swayzee  Camp. 
Now  were  any  of  those  buildings  or  equipment  in 
connection  with  the  Swayzee  Camp  located  upon 
any  of  the  lands  embraced  in  the  operating  agree- 
ment involved  in  this  action  ? 

Mr.  Everett:  Wholly  irrelevant  and  immaterial 
and  Ave  object  to  it. 

The  Court :     Answer  the  question. 

A.     They  were  not. 

Q.  Now  there  were  some  references  in  these 
statements  to  a  Sunohio  water  plant,  was  any  part 
of  the  Sunohio  water  plant's  properties  or  equip- 
ment located  upon  any  of  the  lands  [241]  embraced 
in  the  operating  agreement  involved  here? 

Mr.  Everett:     Same  objection. 

A.  I  am  not  positive.  They  were  not  as  far  as 
operations  were  concerned.  It  is  barely  possible 
the  line  crossed  one  of  these  leases. 

Q.  Now  were  the  buildings,  any  buildings  or 
machinery  connected  with  the  water  pumping  or 
water  conservation  of  the  Sunohio  water  camp 
located  on  any  part  of  these  lands  ?  A.     No. 

Q.  In  operating  the  Swayzee  Camp,  Mr.  Ger- 
lough, do  you  know  whether  The  Ohio  Oil  Company 
made  the  charges  appearing  in  the  statements  them- 
selves on  a  basis  of  actual  expenditures  made  on 
the  lands  embraced  in  the  operating  agreement  in 
this  case  or  whether  they  just  lumped  it  and  made 
a  percentage  charge  against  the  Inland  Empire  Oil 
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and  Gas  Syndicate  and  Potlatch  Oil  and  Refining 

Company,  do  you  know"?  A.     Yes. 

Q.     What  was  their  practice  with  respect  to  that? 

A.  They  hunped  all  the  charges  and  then  pro- 
rated the  cost  on  a  percentage  basis  to  the  various 
leases. 

Q.  And  that  was  done  irrespective  of  any  serv- 
ice to  the  lands  involved  in  the  agreement  ? 

Mr.  Everett:  We  object  to  that  as  calling  for 
a  conclusion. 

Mr.  McCabe:  It  is  leading  but  it  was  saving 
time.  [242] 

Q.  On  these  percentage  charges  were  they  based 
on  actual  service  to  the  lands  embraced  in  this 
operating  agreement"?  A.     They  were  not. 

Mr.  Everett:  It  calls  for  a  conclusion  of  the 
witness. 

The  Court:  Yes.  Well  you  will  have  to  split  it 
up  I  guess  and  take  more  time  on  it. 

Q.  Well  do  you  know  of  your  own  knowledge 
whether  The  Ohio  Oil  Company  included  expendi- 
tures for  services  of  a  Swayzee  Camp  and  charged 
same  against  the  Inland  Empire  Oil  and  Gas  Syn- 
dicate and  the  Potlatch  Oil  and  Refining  Company 
when  as  a  matter  of  fact  they  had  not  rendered  any 
such  services,  do  you  know? 

Mr.  Everett:  I  object  to  the  question,  to  the 
answer,  the  statements  themselves  are  the  best  evi- 
dence as  to  what  was  included. 

Mr.  McCabe:  The  statements  don't  show  that, 
your  Honor. 
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The  Court:     Answer  the  question. 

A.    Yes. 

The  Court:     Did  you  understand  it? 

A.     Yes. 

The  Court :     Answer  it.  A.     Yes. 

The  Court:     All  right.  [243] 

Q.  (By  Mr.  McCabe)  :  Now  among  the  items  of 
the  statement  that  shows  Sunburst  District  expenses 
now  what  practice  did  The  Ohio  Oil  Company  make 
with  reference  to  charging  the  Inland  Empire  Oil 
and  Gas  Syndicate  and  the  Potlatch  Oil  and  Re- 
fining Company  respectively  with  respect  to  those 
expenses  f 

Mr.  Everett:  We  object  on  the  same  grounds 
again,  your  Honor. 

The  Court :     Answer  the  question  if  you  know. 

A.    Yes. 

Q.     And  what  was  their  practice  in  that  respect? 

A.  They  divided  the  cost  according  to  the  num- 
ber of  producing  wells  on  their  respective  leases. 

Q.  And  do  you  know  whether  of  your  owm 
knowledge  there  were  charges  made  for  that  service 
when  as  a  matter  of  fact  there  was  none  of  that 
service  or  expenditure  made  in  the  lands  or  upon 
the  lands  involved  in  this  operating  agreement  ? 

Mr.  Everett :  I  object  to  counsel's  question  which 
is  based  on  facts  not  in  evidence. 

The  Court:     Well,  do  you  know?  A.     Yes. 

Q.     What  is  the  fact?  A.     How  is  that? 

Q.  What  is  the  fact,  did  they  make  such  charges 
and   percentage    charges   of   the   district    expenses 
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when  in  fact  there  was  no  district  expenses  on  the 

hinds  involved  in  this  [244]  action  *? 

A.     Yes,  they  have. 

Mr.  Everett:     Same  objection. 

Q.    And  was  that  their  practice  generally? 

Mr.  Everett:     Yes. 

Q.  Now  dnring  the  year  1922  were  you  familiar 
wdth  the  location  of  the  lands  embraced  in  the  oper- 
ating agreement  involved  in  this  action? 

A.    Yes. 

Q.  And  w^ere  you  also  acquainted  with  the  lands 
generally  in  the  area  known  as  the  Kevin-Sunburst 
Oil  Field  or  Kevin-Sunburst  Field? 

A.     Yes,  I  was. 

Q.  Do  you  Iviiow^  whether  during  the  year  1922 
there  were  any  producing  wells  drilled  and  brought 
to  commercial  production  in  the  area  of  the  lands 
involved  in  this  agreement?  A.     Yes. 

Mr.  Everett:  It  is  wholly  irrelevant  and  im- 
material. 

A.     Yes. 

Q.     AVhat  wells  were  brought  in? 

A.  Sunburst  Oil  and  Gas  Company  Davey  Well 
No.  i,  located  in  the  SE  SE  SW  quarter  of  Section 
34,  36  2  W  and  was  brought  into  production  on  or 
about  the  5tli  of  June,  1922. 

Q.  And  with  respect  to  the  acreage  involved  in 
this  agreement  where  was,  how  far  was  this  acreage 
removed  approximately  from  this  producing  [245] 
well? 

A.  It  varied  all  the  way  from  half  a  mile  to  two 
miles. 
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Q.  And  was  this  land  in  the  general  area,  the 
land  in  the  operating  agreement  in  the  general  area 
surrounding  the  producing  well? 

A.     These  lands  encircled  the  producing  well. 

Mr.  McCabe :  I  believe  that  is  all.  You  may  take 
the  witness. 

The  Court :     I  think  we  had  better  have  a  recess. 

(3:30  p.m.) 

(Court  resumed,  pursuant  to  recess,  at  3:45 
o'clock  p.m.,  at  which  time  all  counsel  were 
present.) 

The  Court :     Proceed. 

JEAN  P.  GERLOUGH 

resumed  the  stand  and  testified  as  follows : 

Cross-Examination 
By  Mr.  Everett: 

Q.  Mr.  Gerlough,  could  you  find  amongst  the 
statements  that  were  rendered  to  you  by  The  Ohio 
the  statement  for  August  of  1924  ? 

A.     The  statement  to  the  Potlatch? 

Q.  To  Potlatch  for  August  of  1924.  In  the  an- 
swers of  Potlatch  Oil  and  Refining  Company  to  the 
interrogatories  of  this  defendant  it  was  stated  that 
the  credit  balances  shown  [246]  of  the  respective 
statements  w^ere  accompanied  by  a  check  for  those 
amounts.  And  it  was  stated  by  3^ou  as  manager  and 
secretary  of  Potlatch  in  answer  to  defendant's  inter- 
rogatory No.  9  that  checks  were  received  and  dates 
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of  the  statements  varying  approximately  from  20 
to  30  days  following  the  dates  of  the  respective 
statements  in  the  amounts  of  respective  stated  credit 
balances  with  the  following  exceptions,  to  wit:  (a) 
May  31,  1924,  credit  balance  shown  on  statement 
was  $2,721.29,  amount  of  check  received  $2,221.29. 
Then  the  same  statement  is  made  with  reference  to 
the  statement  of  June  30th,  1924,  and  July  31,  1924, 
showing  a  difference  of  $500.00  between  the  credit 
balance  on  the  statement  and  the  amount  of  the 
check  received.  I  will  hand  you  from  Plaintiffs' 
Exhibit  B  the  statement  of  The  Ohio  Oil  Company, 
dated  August  30th,  1924,  and  ask  you  if  the  credit 
balance  of  $500.00  which  represents  that  $500.00 
carried  through  those  three  months  is  shown  and 
included  in  the  check  for  that  month  ? 

A.  Yes,  there  is  a  credit  balance  shown  here  of 
$500.00,  August  1st,  1924. 

Q.  Could  you  tell  from  looking  at  the  state- 
ments for  May  31,  July  30th  and  July  31st,  whether 
that  is  the  same  $500.00  as  is  carried  forward  in 
those  three  preceding  statements? 

A.  There  is  a  credit  balance  carried  forward  in 
each  of  these  three  statements  of  $500.00.  [247] 

Q.  And  is  included  in  the  total  that  was  paid  in 
August  or  with  the  check  that  accompanied  the 
August  statement?  A.     Apparently,  yes. 

Q.  In  connection  with  the  Inland  Empire  Oil 
and  Gas  Syndicate  will  you  state  whether  The  Ohio 
Oil  Company  has  furnished  you  with  statements  of 
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account   under   the   operating   agreement    of   June 

15,1922?  A.     They  have. 

Q.  Do  you  have  that  original  contract  of  June 
15, 1922  ?  A.     Yes,  we  have. 

Mr.  Mcabe:  AVe  have  a  certified  copy  of  it,  Mr. 
Everett.  We  just  can't  place  that  contract.  We 
had  it  and  I  have  been  looking  for  it  but  we  can't 
locate  it,  but  I  do  have  a  certified  copy  certified 
by  the  county  clerk  and  recorder  of  Toole  County, 
Montana.  I  brought  that  and  that  is  all  we  can  find. 
If  you  have  a  copy  of  it,  I  have  no  objection  to  your 
using  it. 

Mr.  Everett:  Well  I  wanted  the  original  agree- 
ment, Mr.  McCabe. 

Mr.  McCabe :  Do  I  understand  you  correctly  you 
are  referring  to  an  agreement  between  the  Potlatch 
Oil  and  Refining  Company  and  The  Ohio  Oil  Com- 
pany ? 

Mr.  Everett :  I  want  that  one  too.  I  wanted  the 
suit  contract  is  the  one  I  wanted,  Mr.  McCabe. 

Mr.  McCabe:  You  have  those  original  agree- 
ments yourself.  [248] 

Mr.  Everett:  I  wanted  to  see  yours.  I  don't 
seem  to  find  the  original  of  mine. 

Mr.  McCabe:  It  is  admitted  by  the  pleadings, 
your  Honor,  the  contract  was  executed  and  a  true 
and  correct  copy  is  attached  to  the  complaint.  There 
is  no  issue  here  as  to  any  difference  and  there  is 
no  defense  raised  there  is  any  difference  between 
the  copies  of  the  contract  and  the  original  that  was 
made,  and  we  have  had  no  demand  made  upon  us 
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for  the  original  contract  of  June  22,  1922,  between 
the  Troy  Sweet  Grass  Company  and  The  Ohio  Oil 
Company.  We  do  have  a  demand  for  the  other  con- 
tract. 

The  Court:  All  right,  you  haven't  got  it.  You 
haven't  got  the  original  and  you  both  admitted  that 
Exhibit  A  attached  to  the  complaint  is  the  contract ; 
is  that  right? 

Mr.  Everett :  I  wanted  it  for  the  purpose  of  con- 
venience in  examining  the  witness. 

Q.  (By  Mr.  Everett)  :  When  did  Ohio  first  fur- 
nish Inland  Empire  with  a  statement  of  account  ? 

A.     On  August  31st,  1922. 

Q.  And  that  is  with  reference  to  operations  on 
the  Baker,  what  is  called  the  Baker  well.  Baker 
lease. 

A.  That  is  right.  The  Inland  has  no  interest 
in  any  of  the  other  leases. 

Q.  And  when  did  Ohio  furnish  the  last  statement 
of  account  [2-19]  to  Inland? 

A.     January  31st,  1943. 

Q.  And  did  Ohio  furnish  Inland  with  a  state- 
ment of  account  for  each  and  every  month  from 
and  after  August,  1922  ?  A.     Yes,  they  did. 

Q.  And  do  any  of  those  statements  show  credit 
balances?  A.     Yes,  they  do. 

Q.  And  these  statements,  Plaintiffs'  Exhibit  A, 
are  all  of  the  original  statements  furnished  to  In- 
land? 

A.  That  is  all  the  statements  furnished  by  The 
Ohio  Oil  Company  to  Inland. 
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Q.    And  that  is  one  for  each  and  eveiy  month? 

A.     That  is  right. 

Q.  And  each  month  where  a  credit  balance  is 
shown  on  those  statements  was  it  accompanied  by 
a  check?  A.     Yes,  it  was. 

Q.  And  were  those  checks  currently  received  by 
Inland?  A.    Yes,  they  were. 

Q.  With  each  such  statement,  and  the  amounts 
of  the  checks  correspond  to  the  credit  balances  ? 

Mr.  jMcCabe:  Your  Honor,  we  object  to  all  this 
testimony  as  purely  improper  cross-examination, 
and  for  the  further  reason  that  all  of  this  is  ad- 
mitted; it  is  admitted  in  the  stipulation  between  us 
that  they  furnished  statements  each  month  and  on 
such  months  as  showed  a  credit  they  sent  us  a  check 
for  those  statements,  so  it  seems  to  me  we  are  [250] 
going  into  a  lot  of  matters  already  admitted  in  evi- 
dence by  the  stipulation  or  by  the  pleadings. 

The  Court:  Yes,  I  suppose  on  cross-examination 
he  might  be  allowed  a  certain  latitude  of  testing  the 
recollection  of  the  knowledge  of  the  witness. 

Mr.  McCabe:  I  withdraw  the  objection  to  save 
time. 

Q.     Do  you  have 

Mr.  Everett:  Do  you  have,  Mr.  McCabe,  the 
original  operating  agreement  of  June  15,  1922,  be- 
tween Potlatch  Oil  and  Refining  Company  and  The 
Ohio  Oil  Company? 

Mr.  McCabe:  I  don't  have  the  original  but  I 
have  a  certified  copy. 
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Mr.  Everett:  You  have  a  certified  copy;  may  I 
have  if? 

Mr.  McCabe:  Yes.  We  searched  for  it  and  I  lo- 
cated a  carbon  copy  and  also  a  certified  copy. 

Mr.  Everett:  I  have  a  photostatic  copy,  your 
Honor. 

Mr.  McCabe:  I  located  the  original.  I  thought 
it  was  a  certified  copy  but  it  is  the  original. 

(Whereupon    said    instrument    was    marked 
for  identification  Defendant's  Exhibit  "G.") 

Q.  I  hand  you  an  instrument  marked  Defend- 
ant's Exhibit  G  for  identification  and  ask  you  to 
examine  it  and  state  what  it  is  ? 

A.  An  operating  agreement  between  the  Potlatch 
Oil  and  [251]  Refining  Company  and  The  Ohio  Oil 
Company,  dated  June  15,  1922. 

Q.     Have  you  ever  seen  that  contract  before! 

A.     Yes,  I  have. 

Q.  You  are  familiar  with  the  contract  in  suit  and 
contract  of  same  date  of  Troy  Sweet  Grass  Syn- 
dicate? A.    Yes,  I  am. 

Q.  Have  you  had  occasion  to  compare  the  two 
instruments'?  A.     Yes,  I  think  I  have. 

Q.  Can  you  state  what  difference  if  any  there 
are  between  the  two  ? 

A.  My  recollection  is  that  the  wording  of  the 
contract  is  identical.  I  have  never  compared  the 
signatures. 

Q.  Well  is  there  any  difference  in  the  descrip- 
tion of  the  lands  covered? 
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A.     Between  this  contract  and  which  one? 

Q.  And  the  contract  in  suit,  the  Troy  Sweet 
Grass  contract  in  suit"? 

A.  I  am  not  sure.  They  are  two  operating  agree- 
ments; two  separate  agreements. 

Q.  Well  that  is  the  point  I  am  trying  to  prove ; 
there  were  tw^o  separate  agreements  and  that  they 
are  identical  except  for  the  description? 

A.     The  description  of  the  lands. 

Q.    And  the  names  of  the  parties? 

A.     That  is  right.  [252] 

Mr.  Everett:  We  offer  in  evidence  Defendant's 
Exhibit  G. 

Mr.  McCabe:  I  fail  to  see  the  materiality  or 
competency  of  this  evidence.  It  is  not  admissible 
under  cross-examination  and  I  don't  want  to  brmg 
issues  into  this  case  not  covered  by  the  pleadings, 
and  the  action,  this  action  is  based  on  a  contract 
of  June  22nd,  1922,  or  June  15th,  1922,  between 
Troy  Sw^eet  Grass  Oil  Syndicate  and  The  Ohio  Oil 
Company,  and  is  maintained  by  an  action,  and  this 
action  is  being  maintained  to  obtain  an  accounting 
of  expenditures  and  receipts  under  that  contract 
there  and  under  this  contract  here.  This  is  an  al- 
together different  contract  to  that  involved  in  this 
action. 

The  Court:  You  are  not  suing  on  the  other  con- 
tract? 

Mr.  McCabe:  No,  this  is  an  altogether  different 
contract. 

The  Court :     What  is  the  idea? 
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Mr.  Everett:  The  purxjose  is  to  show  that  the 
contracts  with  these  same  companies  in  the  same 
field  and  made  at  the  same  time  are  identical  and 
that  the  accounting  under  all  of  them  have  been 
the  same  when  we  come  to  the  question  of  account- 
ing. 

Mr.  McCabe:     That  is  clearly  immaterial. 

Mr.  Everett:  This  is  a  matter  which  concerns 
matters  involved  in  the  issue,  may  be  involved  in 
issue  [253]  which  depending  upon  the  court 's  rulings 
whether  it  may  or  may  not  be  varied  by  oral  testi- 
mony when  raised  it  becomes  material.  Here  is  an 
officer  of  Potlatch  testifying  to  an  identical  con- 
tract made  at  the  time  between  his  company  and 
Ohio,  and  I  think  you  will  find  the  rule  to  be  under 
the  Montana  statutes,  Mr.  McCabe,  that  concurrent 
agreements  or  agreements  between  the  same  parties 
at  the  same  time  or  in  the  same  area  may  be  ad- 
missible to  show^  a  construction  of  the  parties  and 
intention  of  the  parties. 

Mr.  McCabe :  The  situation  of  that  statement  of 
Mr.  Everett,  if  your  Honor  please,  is  the  fact  the 
parties  to  this  contract  are  not  the  same  parties  to 
the  contract  involved  in  this  action.  Here  is  a  con- 
tract between  Potlatch  Oil  and  Refining  Company 
and  The  Ohio  Oil  Company  as  primary  parties  to 
this.  The  contract  involved  in  this  action  is  a 
contract  between  Troy  Sweet  Grass  and  The  Ohio 
Oil  Company,  involving  altogether  different  land 
and  the  action  is  being  maintained  by  the  Potlatch 
Oil  and  Refming  Company  and  Inland  Empire  Oil 
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and  Gas  Syndicate  upon  the,  as  assignees  or  suc- 
cessors in  interest  of  Troy  Sweet  Grass  Company 
under  the  first  contract.  There  is  no  issue  raised 
in  here  nor  is  any  other  contract  pleaded  in  here 
either  by  the  plaintiff  or  defendant,  and  certainly 
there  is  nothing  in  the  pleadings  to  support  this 
contract  that  now  is  an  exhibit  proposed  to  be 
offered  in  evidence.  [254] 

Mr.  Everett :  Would  you  like  to  hear  the  statute, 
your  Honor*? 

The  Court:  Let's  not  take  up  any  more  time  on 
that.  I  will  admit  it  under  your  objection,  subject 
to  your  objection. 

(Whereupon  said  Defendant's  Exhibit  "G," 
offered  and  received  in  evidence,  subject  to 
objection  of  plaintiffs'  counsel,  is  a  part  of  this 
record.) 

(Whereupon  an  instrument  was  marked  for 
identification  as  Defendant's  proposed  Exhibit 

"H.") 

Q.  (By  Mr.  Everett)  :  I  hand  you  Defendant's 
proposed  Exhibit  H,  and  ask  you  to  examine  it  and 
state  what  it  is  ? 

A.  An  operating  agreement  between  Troy  Sweet 
Grass  Oil  Syndicate  and  The  Ohio  Oil  Company, 
dated  June  15th,  1922. 

Q.  Will  you  compare  it  with  Defendant's  Ex- 
hibit G  and  state  the  differences  there  are  in  the 
two  agreements,  if  any,  other  than  the  description 
and  the  parties? 
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The  Court :  How  many  pages  ?  Are  you  reading 
it  word  for  word  ? 

A.  The  wording  of  the  two  appears  to  be  iden- 
tical with  the  exception  of  the  descriptions  and  the 
signatures. 

Q.  And  the  proposed  Exhibit  H  is  executed  by 
Troy  Sweet  Grass  Oil  Syndicate  and  by  T.  P.  Jones, 
President,  and  Kenneth  Luke,  Secretary*? 

A.     Right.  [255] 

Q.  Do  you  remember  of  ever  having  seen  a 
duplicate  of  this  agreement  at  any  time? 

A.     Yes,  I  have. 

Q.     In  the  files  of  what  company  ? 

A.     Inland  Empire  Oil  and  Gas  Syndicate. 

Mr.  McCabe:     May  I  look  at  it? 

Mr.  Everett:  We  offer — Do  you  have  any  objec- 
tion Mr.  McCabe,  to  our  substituting  a  photostatic 
copy  for  the  original? 

Mr.  McCabe:     Which  one? 

Mr.  Everett :     This  last  one  ? 

Mr.  McCabe:  No  objection  as  to  its  being  a  copy. 
I  have  an  objection  as  to 

Mr.  Everett:  I  understand  that.  Is  that  satis- 
factory to  the  court  to  substitute  this  photostat  ? 

Mr.  M  cCabe :  To  the  offered  in  evidence  proposed 
Exhibit  H  the  plaintiff  objects  on  the  grounds  it  is 
improper  cross-examination.  It  is  incompetent, 
irrelevant  and  immaterial  for  any  purpose.  It  is 
not  within  the  issues  and  relates  to  an  entirely  differ- 
ent contract,  entirely  separate  and  distinct  contract 
not  connected  in  any  way  with  the  contract  involved 
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or  the  operating  agreement  involved  in  this  action. 
And,  furthermore,  it  relates  to  altogether  different 
land,  and  for  the  further  reason  no  place  in  the 
pleadings  is  this  contract  referred  to,  and  for  the 
further  reason  no  proper  foundation  has  been  laid 
for  the  introduction  of  the  [256]  Plaintiffs'  Ex- 
hibit H. 

The  Court:  It  may  be  received  subject  to  your 
objection  the  same  as  the  other  one. 

(Whereupon  said  Defendant's  Exhibit  H, 
offered  and  received  in  evidence,  subject  to 
objection,  is  a  part  of  this  record.) 

Q.  (By  Mr.  Everett) :  What  statements  are  in- 
cluded in  this,  in  plaintiffs'  exhibits  other  than  state- 
ments covering  the  Baker  and  I.  Sinton  leases'? 

A.  Statements  covering  operations  on  the  Oliver 
O'Hannon  farm  and  the  B.  Sinton  farms. 

Q.  And  those  lands  are  described — do  you  know 
the  description  of  those  lands  ? 

A.  The  Oliver  O'Hannon  is  the  East  Half  of  the 
West  Half  and  the  West  Half  of  the  East  Half  of 
Section  26,  Township  36  North,  Range  2  West ;  and 
the  B.  Sinton  farm  consists  of  the  South  Half  of 
Section  1,  Township  35  North,  Range  2  West. 

Q.  And  those  are  the  lands  described  in  this  con- 
tract, is  that  correct,  referring  to  Defendant's  Ex- 
hibit G?  A.     That  is  correct. 

Q.  x\nd  the  accounts  with  reference  to  operations 
under  this  operating  agreement  were  they  in  the 
same  form  or  are  they  in  the  same  form  as  the 
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accounts  with  reference  to  the  [257]  Baker  and  I. 

Sinton  leases  ? 

A.     The  statements  of  accounts'? 

Q.     Yes.  A.     Were  on  the  same  form,  yes. 

Q.  Cover  the  same  general  headings  and  subject 
matter?  A.     That  is  right. 

Q.  Do  you  recall  whether  The  Ohio  Oil  Company 
ever  reconveyed  to  the  Potlatch  Oil  and  Refining 
Company  any  part  of  the  lands  described  in  the 
Exhibit  G.  I  will  place  my  question  in  another  way — 
strike  that  please.  Did  The  Ohio  Oil  Companj^  ever 
reconvey  to  Potlatch  Oil  and  Refining  Company  the 
lands  described  as  the  Oliver  O'Hannon  lease? 

A.     Yes. 

Mr.  McCabe:  Just  a  moment.  To  which  we  ob- 
ject on  the  ground  no  foundation  laid  for  the  ques- 
tion ;  it  attempts  to  elicit  evidence  that  is  not  proper 
on  cross-examination.  It  is  wholly  not  within  the 
issues  involved  in  this  case,  and  it  is  wholly  irrele- 
vant and  immaterial  and  incompetent  for  any  pur- 
pose. 

Mr.  Everett:  You  introduced  statements,  Mr. 
McCabe,  from  that  same  lease. 

Q.     (By  Mr.  Everett)  :     What  was  your  answer? 

A.     Yes. 

Q.     Do  you  recall  when  that  was  ? 

A.     I  don't  recall  the  date,  no. 

Q.     Can  you  state  aprpoximately  when  it  was? 

A.     No,  I  don't  remember. 

(Whereupon  instruments  were  marked  De- 
fendant's Exhibits  I  and  J  for  identification.) 
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Q.  (By  Mr.  Everett) :  Have  you  ever  examined 
the  original  of  the  assignment  about  which  you 
testified  covering  the  Oliver  O'Hannon  lease  from 
Ohio  ?  A.     Yes,  I  have. 

Q.  Would  you  look  at  Defendant's  proposed 
Exhibit  I  and  state  what  that  is  ? 

A.  It  is  an  assignment  from  The  Ohio  Oil  Com- 
apny  to  Potlatch  Oil  and  Refining  Company  of  the 
Oliver  O'Hannon  lease,  East  Half  of  the — I  don't 
see  all  the  description  here. 

Q.  And  does  that  appear  to  be  a  true  and  correct 
photostatic  copy  of  the  original? 

A.     As  near  as  I  can  recall  it  is  a  true  copy. 

Q.  And  I  hand  you  Defendant's  proposed  Ex- 
hibit J  and  ask  you  to  state  that  that  is? 

A.  It  is  a  cancellation  of  operating  agreement 
between  Potlatch  Oil  and  Refining  Company  and 
The  Ohio  Oil  Company  covering  the  Oliver  O'Han- 
non lease. 

Q.  Have  you  ever  seen  the  original  of  that  instru- 
ment? A.    Yes,  I  have. 

Q.  Does  that  appear  to  be  a  true  and  correct 
copy?  A.     It  does.  [259] 

Mr.  Everett:  I  might  state  to  the  court  we  have 
made  diligent  effort  to  find  these.  I  didn't  actually 
notify  plaintiffs  to  produce  the  originals  but  I 
assumed  that  Mr.  McCabe  would  have  no  objection 
in  view  of  this  witness'  testimony  to  substitute  the 
photostat  for  the  original,  even  though  he  may  have 
other  objections. 

Mr.  McCabe:     To  this  offer  in  evidence  of  De- 
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fendant's  proposed  Exhibits  I  and  J  the  Plaintiifs 
object  on  the  ground  that  they  are  wholly  irrelevant 
and  immaterial  for  any  purpose,  no  proper  founda- 
tion has  been  laid  for  the  admission  of  these  in- 
struments; that  it  attempts  to  inject  into  this  case 
collateral  questions  that  are  wholly  without  founda- 
tion in  the  pleadings  in  this  case  and  relates  to 
different  lands  and  entirely  different  contract  than 
the  operating  agreement  involved  in  this  action. 

The  Court:  It  seems  to  me  there  is  evidence  in 
here  about  those  O'Hannon  lands  and  it  is  difficult 
for  the  court  to  say  at  this  moment  whether  it  is  ma- 
terial or  not. 

Mr.  McCabe:     I  just  want  to  make  my  objection. 
The  Court:     I  will  receive  them  subject  to  the 
objection,  receive  both  exhibits,  I  and  J. 

(Whereupon  said  Defendant's  Exhibits  I  and 
J,  offered  and  received  in  evidence,  subject  to 
objection,  are  a  part  of  this  record.)  [260] 

Q.  (By  Mr.  Everett) :  Were  you  personally  ac- 
quainted with  Mr.  John  McFayden  ? 

A.     Yes,  I  was. 

Q.  Is  it  a  fact  he  was  or  was  not  the  Division 
Manager  ? 

A.  I  Imew  him  to  be  the  Division  Manager  of 
The  Ohio  Oil  Company. 

Q.  In  the  Sweet  Grass  Arch  or  Kevin  Sunburst, 
or  whatever  you  call  that  field A.     Yes. 

Q.     Including  the  Baker  and  Sinton  leases  ? 

A.     Yes. 
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Q.  As  well  as  the  O'Hannon  and  Baptise  C.  Sin- 
ton  leases  ?  A.     Yes. 

Q.  You  testified  with  reference  to  certain  sales 
of  oil  from  the  field,  who  was  the  principal  pur- 
chaser of  oil  in  the  field  or  has  been  the  principal 
purchaser  of  oil  in  the  field  during  the  period  from 
the  time  Inland  Empire  Syndicate  and  Potlatch 
Oil  became  interested  in  there  ? 

A.  I  think  that  varied  from  time  to  time.  At  the 
time  I  testified  I  believe  that  International  was  pur- 
chasing the  most  of  the  oil  in  the  field. 

Q.     What  was  the  capacity  of  that  refinery  1 

A.     In  barrels  ? 

Q.     In  barrels  per  day  ? 

A.  At  the  time  I  can't  recall.  I  think  it  was 
3,000  [261]  barrels  or  4,000. 

Q.  And  were  they  purchasing  crude  oil  to  the 
extent  of  their  capacity  to  run  during  that  time  you 
testified  about  ? 

A.  Yes,  we  were  producing  enough  from  the 
Shoshoni  pool  to  run  that  refinery. 

Q.  So  any  oil  over  and  above  the  amount  they 
were  purchasing  couldn't  be  run  through  that  re- 
finery, would  that  be  your  reasonable  conclusion  ? 

A.  There  were  times  when  the  crude  oil  was 
stored  in  the  field,  they  weren't  running  the  refinery 
at  all  times  and  both  the  Ohio  and  International 
stored  oil  at  certain  times  but  I  don't  recall  those 
times,  dates. 

Q.     Well  is  it  your  general  impression  or  recol- 
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lection  that  the  refinery  was  running  all  the  oil  it 

could  handle  during  that  period'? 

A.  They  were  running.  I  don't  know  whether 
they  were  running  absolutely  to  capacity  or  not,  and 
tliey  were  enlarging  the  capacity  of  the  refinery 
from  time  to  time.  I  couldn't  answer  that  definitely. 

Q.     And  the  sales  of  Shoshoni 

A.     Shoshoni  Oil  Company. 

Q.  To  the  refinery — j^ou  were  manager  of  the 
Shoshoni  at  that  time  ?  A.     Yes,  I  was. 

Q.  What  were  the  arrangements  under  which  you 
were  selling  your  oil  to  the  International  Oil  and 
Refining  Company?  [262] 

A.  There  were  spot  oil  purchases  from  in  the 
middle  of  July,  1924,  until  the  spring  of  1925.  I 
think  it  was  March,  1925,  and  after  that  a  contract 
was  entered  into  with  International  Refining  Com- 
jjaiiy  for  the  purchase  of  that  oil. 

Q.  And  do  you  recall  the  terms  of  that  contract 
or  do  you  have  the  contract  with  you  I 

A.     I  haven't  it  with  me,  no. 

Q.  Do  you  recall  the  terms  of  the  contract  with 
reference  to  the  matter  of  price  to  be  paid  for  oil 
to  be  purchased  thereunder  ■? 

A.     No,  I  do  not.  I  don't  remember  the  terms. 

Q.     Who  posted  prices  in  the  field? 

A.  The  Ohio  Oil  Company  had  a  price  which 
they  said  was  the  posted  field  price  but  other  pur- 
chasers were  not  going  by  that  price. 

Q.     During  what  period  ? 

A.     From  1924  until  1928  to  my  knowledge. 
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Q.  What  price  did  Shoslioni  Oil  Company  re- 
ceive for  its  oil  from  International  Refining  Com- 
pany, is  it? 

A.     Yes.   The  price  varied  from  time  to  time. 

Q.  Well  with  relation  to  the  price  at  which  Ohio 
was  purchasing  in  the  field  ? 

A.  AYell  from  July,  1924,  until  I  believe  October, 
1926,  International  Refining  Company  was  paying 
12%  cents  [263]  a  barrel  more  for  oil  than  The  Ohio 
Oil  Company  was ;  and  from  1926  on  until  through 
into  1928  International  Refining  was  paying  ten 
cents  a  barrel  more  than  The  Ohio  Oil  Company 
was. 

Q.  During  that  period  that  Shoshoni  and  other 
producers  in  the  field  were  selling  to  International 
Refining  Company  were  those  sales  all  under  special 
contract  ? 

A.  No,  I  don't  believe  so.  There  were  some  con- 
tracts and  a  lot  of  them  were  spot  sales. 

Q.     What  do  you  mean  by  spot  sales  ? 

A.  Well  it  is  just  a  verbal  agreement;  the  pur- 
chaser agrees  to  take  your  oil. 

Q.     He  agrees  to  buy  2,000  barrels  of  oil? 

A.  Oh,  yes,  agrees  to  buy  so  much  oil  and  pay 
so  much  for  it ;  no  written  contract  involved. 

Q.     But  they  were  special  arrangements  ? 

A.     Yes. 

Q.  And  that  was  the  situation  with  your  com- 
pany, Mr.  Gerlough? 

A.  That  was  the  situation  with  all  the  companies 
I  was  familiar  with  in  that  part  of  the  field  and 
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there  were  six  or  seven  companies  selling  oil  out 

of  that  pool  at  that  time. 

Q.  You  testified  with  reference  to  a  meeting  of 
the  trustees  of  Inland  Empire  Oil  and  Gas  Syn- 
dicate ? 

Mr.  Everett:  Do  you  have  the  minutes  of  [264] 
that  meeting,  Mr.  McCabe  ? 

Mr.  McCabe :     What  meeting  was  that  ? 

Mr.  Everett:  The  meeting  about  which  you  en- 
deavored to  have  him  testify. 

Mr.  McCabe :     Do  you  have  those  minutes  here  ? 

Mr.  McCabe:  There  was  no  minutes  made.  It 
was  just  a  meeting  called  to  discuss  the  situation. 

Mr.  Everett:  Do  you  have  the  minutes  of  the 
Potlatch  Oil  and  Refining  Company? 

Mr.  McCabe :     Yes,  I  have. 

Mr.  Everett :     May  we  see  those,  Mr.  McCabe  ? 

Mr.  McCabe:  What  is  it  you  want?  You  gave 
a  notice  to  produce  just  one  meeting. 

Mr.  Everett:     Well  let's  see  that  meeting. 

Mr.  McCabe:  We  will  object  to  going  all  over 
the  minutes  of  the  Potlatch  Oil  Comj)any  in  the 
absence  of  notice  to  produce  and  in  the  absence  of 
showing  any  materiality  of  the  evidence. 

Mr.  McCabe:  If  the  court  please,  we  ask  that 
counsel  be  confined  to  specifying  certain  meetings 
and  having  those  meetings,  having  the  witness  iden- 
tify those  meetings  and  not  come  in  here  under  the 
guise  of  cross-examination  and  attempt  to  make  a 
discovery  proceeding  here.  Now  we  have  been 
served  with  notice  to  produce  meetings  of  the  com- 
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pany  as  to  a  certain  day  and  I  think  counsel  should 

be  [265]  limited  to  that  notice  as  to  minutes. 

Mr.  Everett :  I  have  no  desire  to  read  your  pro- 
ceedings, Mr.  McCabe. 

Mr.  McCabe :     Are  you  through  with  that  ? 

Mr.  Everett :  No,  I  am  not  through  with  it.  Could 
you  point  out  the  minutes  to  me  of  July  13,  1932, 
again  ? 

The  Witness:  Potlatch  Oil  and  Refining  Com- 
pany. 

Q.  And  to  the  minutes  of  July  14th,  1932,  I  will 
ask  you  to  read  the  portion  thereof  concerning  the 
action  taken  with  reference  to  Mr.  T.  P.  Jones 
there  ? 

Mr.  McCabe:  I  would  like  to  look  at  that  and 
form  an  objection  before  the  witness  reads  it. 

The  Court:     Very  well. 

Mr.  McCabe:  We  object  to  the  question  and  to 
the  evidence  attempted  to  be  elicited  by  the  question 
on  the  reading  of  the  portion  of  the  minutes  referred 
to  on  the  ground  that  the  minute  entry  is  wholly  in- 
competent, irrelevant  and  immaterial,  and  relates 
to  a  matter  not  within  the  issues ;  and,  furthermore, 
does  not  relate  to  any  matter  testified  by  the  witness 
on  direct  examination;  and  for  the  further  reason 
that  it  refers  to  a  controversy  between  persons  who 
as  far  as  the  parties  to  this  action  are  concerned 
are  wholly  unrelated  in  any  manner  to  the  action; 
and  for  the  further  reason  that  it  is  an  attempt  to  j 
contradict  evidence  which  the  plaintiffs  brought  out 
on  cross-examination  in,  at  the  time  of  the  [266~\ 
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taking  of  the  Jones  deposition  and  the  defendant  is 
bound  by  such  evidence,  and  it  relates  entirely  to  a 
coHateral  matter  and  has  no  bearing  whatsoever  on 
any  issue  in  this  case. 

Mr.  Everett:     Could  I  answer  that  objection? 

The  Court:     Yes. 

Mr.  Everett:  The  phuntiffs  here  have  presented 
as  a  witness  one  T.  P.  Jones  and  certainly  we  as 
defendants  are  entitled  to  attack  his  credibility  in 
any  way  that  we  can  and  certainly  from  their  own 
records,  and  I  call  the  court's  and  counsel's  atten- 
tion to  the  fact  that  Mr.  Gerlough  is  not  only  a 
witness  to  this  action  but  he  is  a  party  to  a  suit, 
and  if  you  don't  want  to  ask  him  on  cross-examina- 
tion, we  will  ask  him  as  a  party  to  the  case. 

Mr.  McCabe:  We  object  to  it  for  the  further 
reason  that  this  testimony 

The  Court:  Perhaps  it  isn't  proper  cross-exami- 
nation but  you  can  make  your  introduction  to  it  in 
chief  on  the  defense. 

Mr.  McCabe:  As  I  understand  this  is  improper 
cross-examination,  and  counsel  is  adopting  the  evi- 
dence as  evidence  in  chief  in  support  of  his  case,  is 
that  right  1 

The  Court:  I  don't  know  what  he  is  going  to  do. 
I  thought  it  was  improper  cross-examination;  that 
is  the  only  part  of  your  objection  I  am  ruling  on 
and  that  is  enough.  [267] 

Mr.  Everett:  If  Mr.  McCabe  would  rather,  I  will 
wait  and  ask  Mr.  Gerlough  to  take  the  stand  on  de- 
fense.   I  think  I  am  entitled  to  cross-examine  any 
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party  to  the  suit  and  cross-examine  him  and  not  be 

bound  by  his  testimony  under  the  rules. 

Mr.  McCabe :  All  right,  if  he  wants  to  make  him 
his  witness,  he  can. 

The  Court :  You  want  to  make  him  your  own  wit- 
ness? 

Mr.  Everett:  I  want  to  examine  him  as  a  party 
to  the  suit. 

The  Court:  Very  well,  you  may  do  that.  You 
may  make  your  objection. 

Mr.  McCabe :  Now  as  to  this  evidence  attempted 
to  be  introduced  or  elicited  by  the  defendant  this  is 
wholly  incompetent,  irrelevant  and  immaterial  for 
any  j^urpose,  your  Honor. 

The  Court:  You  have  already  made  your  objec- 
tion? 

Mr.  McCabe :     I  had. 

The  Court:  I  am  allowing  him  to  do  this  subject 
to  your  objection. 

Mr.  McCabe:     Oh. 

The  Court :  I  will  see  later  on  whether  it  is  ma- 
terial. 

The  Witness :  This  is  a  resolution  entered  in  the 
minutes  of  July  14th,  1932,  in  the  minute  book  of 
the  Potlatch  Oil  and  [268]  Refining  Company. 
"Whereas  at  the  meeting  in  Spokane  Mr.  Jones  as- 
sured the  board  that  the  Jones  Oil  Company  would 
before  June  16th,  1932,  reassign  to  the  Potlatch  Oil 
and  Refining  Company  the  two  A.  L.  Perkins  leases 
and  on  that  assurance  it  was  agreed  that  the  suits 
now  pending  would  not  be  prosecuted  by  the  Pot- 
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latch  Oil  and  Refining  Company,  and,  whereas,  T.  P. 
Jones  or  the  Jones  Oil  Company  have  failed  to 
execute  and  deliver  such  releases,  and,  whereas,  since 
the  meeting  in  Spokane  further  discrepancies  and 
questionable  accounts  on  the  part  of  Mr.  Jones  have 
come  to  light,  and,  whereas,  since  the  arrival  of 
members  of  the  board  in  Shelby  for  the  purpose  of 
attending  this  meeting  several  matters  have  come 
to  the  attention  of  the  board  which  are  causing 
considerable  inconvenience,  annoyance  and  monetary 
loss  to  the  Potlatch  Oil  and  Refining  Company,  now, 
therefore,  be  it  hereby  resolved  that  the  General 
]\[anager  instruct  the  company's  attorney,  L.  P. 
Donovan,  to  carry  the  pending  suits  to  a  verdict, 
and  also  use  every  effort  to  recover  personal  prop- 
erty owned  by  the  Potlatch  Oil  and  Refining  Com- 
pany that  has  either  been  lost,  strayed  or  stolen, 
and  further  at  this  time  its  being  seized,  sold  and 
removed  by  the  creditors  of  T.  P.  Jones  or  Jones 
Oil  Company.  And  be  it  further  resolved  that  T.  P. 
Jones  and  Jones  Oil  Company  be  requested  to  vacate 
the  offices  and  rooms  of  the  Potlatch  Oil  and  Re- 
fining Company  and  turn  over  the  keys  thereto.  [269] 

Q.     You  were  reading  from  the  original  minute 
book  of  the  Potlatch  Oil  and  Refining  Company"^ 

A.     That  is  correct. 

Q.    July  14th,  1932?  A.     That  is  right. 

Q.     And  that  is  a  true  and  correct  report  of  the 
action  taken  on  that  date  ^  A.     That  is  right. 

Mr.  McCabe :     If  jout  honor  please,  I  desire  right 
at  this  time  to  cross-examine  this  witness  as  to  this 
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particular  entry  because  it  is  so  clearly  a  collateral 
matter  that  I  am  satisfied  upon  cross-examination 
the  entire  evidence  will  be  excluded. 

Q.  (By  Mr.  McCabe) :  Mr.  Gerlough,  at  the 
time  when  this  meeting  was  had  and  these  minutes 
were  prepared  was  there  any  action  pending  against 
Mr.  Jones  personally?  A.     No. 

Q,     And  what  was  the  action  that  was  pending  f 

A.  An  action  pending  to  recover  certain  leases 
which  had  been  assigned  previously  to  the  Jones  Oil 
Company. 

Q.  And  what  was  Jones  Oil  Company,  a  corpora- 
tion ? 

A.  I  believe  it  was  a  Montana  corporation.  I 
couldn't  testify  as  to  that. 

Q.  At  the  time  when  this  suit  was  being  main- 
tained was  Mr.  Jones  a  resident  of  Montana  ? 

A.     Mr.  Jones'? 

Q.     Yes. 

A.  He  lived  at  Shelby;  his  residence  was  in 
Vogel,  Idaho.  [270] 

Q.  And  at  the  time  these  minutes  were  written 
was  Mr.  Jones  in  Shelby,  Montana?  A.     No. 

Q.  And  this  suit  that  was  brought  do  you  know 
whether  or  not  the  service  of  summons  in  the  action 
was  served  upon  Mr.  Jones  or  some  other  officer  of 
the  company? 

Mr.  Everett:  I  object  to  that.  I  think  the  best 
evidence  rule  should  apply  even  on  cross-examina- 
tion. 
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Mr.  j\IcCabe:  This  is  cross-examination,  your 
Honor. 

The  Witness:  Service  was  accepted  by  E.  A. 
Rice,  Secretary  of  the  Jones  Oil  Company  in  Shelby. 

Q.  Now  with  respect  to  the  suit  it  was  merely  a 
controversy  between  the  Jones  Oil  Company,  a  cor- 
poration, and  the  Potlatch  Oil  and  Refining  Com- 
pany, a  corporation  ?  A.     That  is  correct. 

Q.  And  the  Jones  Oil  Company  was  claiming  as 
an  offset  to  the  claims  of  the  Potlatch  Oil  and  Re- 
fining Company  that  the  Potlatch  Oil  and  Refining 
Company  was  indebted  to  Mr.  Jones,  the  President, 
in  a  large  sum  of  money  ?  A.     That  is  right. 

Q.  And  the  question  of  Mr.  Jones'  honesty  or 
credibility  was  not  involved  in  this  suit  in  any  way, 
was  it,  the  suit  you  testified  to*? 

A.     No,  not  the  suit  to  recover  the  leases,  no. 

Mr.  McCabe:  Now,  if  your  Honor  please,  we 
move  to  strike  this  evidence  to  show  it  relates  to  an 
independent  [271]  matter  and  the  entire  controversy 
is  not  proper  e\d.dence  to  test  the  credibility  of  a 
witness. 

The  Court :  What  have  you  to  say  ?  How  are  you 
going  to  connect  it  up  with  Jones  or  with  this  suit? 
Have  you  any  way  of  doing  that? 

Mr.  Everett:  I  think  the  minutes  to  the  action 
taken  accord  what  the  instructions  were  in  pro- 
ceeding with  the  suit.  The  minutes  themselves  dis- 
credit Mr.  Jones.  He  testified  he  left  the  company 
in  1932,  and  I  would  like  to  go  on  now  and  we  have 
this  thing  to  show  the  circumstances  under  which 
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he   left  the    Potlatch   employ   were    am^hing   bnt 

savory  as  I  understand  it. 

Mr.  McCabe:  This  is  certainly  clearly  improper 
cross-examination  as  to  how  you  are  going  to  test 
the  credibility  of  Mr.  Jones;  at  any  rate  when  he 
already  made  this  man  his  witness.  I  renew  my  ob- 
jection and  move  to  strike  it. 

Mr.  Everett:  Mr.  Gerlough  is  a  party  to  this 
suit. 

Q.  (By  Mr.  Everett)  :  Do  you  know  what  the 
circumstances  were  upon  Mr.  Jones  leaving  the 
employ  of  the  Potlatch  Oil  and  Refining  Company  ? 

A.     Yes,  I  do. 

Q.     Would  you  relate  those  circumstances  ? 

A.  Jones  Oil  Company  had  gone  broke  and  they 
were  unable  to  perform  the  terms  of  their  leases 
and  contracts  with  the  Potlatch  Oil  and  Refining 
Company.  They  were  behind  in  their  [272]  pay- 
ments on  roj^alty  and  lease  rentals  and  so  forth  on 
the  leases.  They  were  unable  to  pay  and  the  Jones 
Oil  Company  hadn't  made  restitution  to  the  Pot- 
latch in  that  connection  and  the  company  there- 
fore started  action  to  recover  the  leases  and  to  get 
a  judgment  against  the  Jones  Oil  Company  covering 
the  royalties  and  rentals  and  one  thing  and  another 
which  the  Jones  Oil  Company  owed  to  the  Potlatch. 

Q.     Had  Mr.  Jones  overdrawn  his  salary? 

Mr.  McCabe :  Just  a  minute.  To  which  we  object 
on  the  grounds  that  is  clearly  improper  and  inad- 
missible for  any  purpose,  and  if  it  is  an  attempt  to 
impeach  Mr.  Jones,  there's  no  foundation  has  been 
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laid  for  the  admission  of  this  evidence  and  it  wholly 
fails  to  attack  or  prove  Mr.  Jones  is  not  a  credible 
witness.  The  statutes  of  Montana  provide  that  a 
person  may  be  impeached  by  proof  of  bad  character 
or  that  is  by  proof  of  general  reputation  for  truth, 
honesty  and  integrity,  and  that  the  witness  has  made 
prior  contradictory  statements,  and  such  evidence 
must  be  on  a  material  point  involved  in  the  case  and 
not  to  some  collateral  matter,  and  that  is  the  rule 
as  to  testing  credibility  and  also  the  rule  as  to  im- 
peachment. 

The  Court :  Well  I  will  permit  him  to  say  under 
what  circumstances  he  left  the  comjDany  subject  to 
your  objection  and  then  w^e  will  see  later  on  whether 
it  has  any  materiality  at  all.  I  don't  know  w^hat 
their  proof  is  going  [273]  to  be  because  I  am  not  a 
mind  reader  but  when  the  evidence  is  all  in  then  I 
will  be  better  able  to  judge  materiality  and  ad- 
missibility of  this  testimony  in  respect  to  Jones. 

Mr.  Everett :     Read  the  last  question. 

(Question  read.) 

Q.     Had  Mr.  Jones  overdrawn  his  salary? 

A.  At  the  time  Mr. — there  was  certain  disputes 
with  the  management  of  the  company.  There  was 
internal  dissension  in  the  company  what  should  be 
done  and  what  should  not  be  done,  and  at  the  time 
this  dissension  came  up  Mr.  Jones  had  claims  against 
the  company  for  several  thousand  dollars  for  serv- 
ices and  expenses  and  all  at  the  same  time  his  ac- 
count was  overdrawn  in  the  company,  and  it  is  my 
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recollection  that  his  claims  for  services  and  expenses 
exceeded  the  amount  of  the  company  claims  against 
him  for  overdraft  in  his  account.  At  any  rate  there 
was  a  general  discussion  about  the  matter  at  the 
meeting  in  Spokane  and  the  stockholders  listened 
to  the  whole  story  and  finally  the  matter  was 
dropped  and  Mr.  Jones  resigned  of  his  own  free 
will  and  that  is  all  there  was  to  it. 

Q.     That  was  in  1932  when  he  left  the  company? 

A.  That  is  right.  That  was  as  I  say  at  that  time 
Jones  Oil  Company  had  failed  and  couldn't  meet  its 
obligations  and  the  stockholders  were  somewhat 
dissatisfied  with  the  way  the  company,  Potlatch 
Company,  was  being  managed  and  they  suggested 
that  we  have  a  new  management.  [274] 

Q.  I  have  here  Plaintiffs'  Exhibit  E  which  is  the 
transmittal  voucher  from  Ohio  to  Potlatch  Oil  and 
Gas  Syndicate  from  July  23,  1924  to  March  23,  1924, 
and  June  24,  1924  to  July  23,  1932,  from  The  Ohio 
Oil  Company  to  Potlatch  Oil  and  Refining  Com- 
pany; were  there  any  additional  transmittal  vouch- 
ers received  with  each  respective  statement  whenever 
there  was  a  credit  balance  ? 

A.  No,  there  was  no  voucher  of  transmittal  with 
each  statement  when  they  were  received.  Not  all  of 
the  statements,  of  course,  are  there.  Some  of  them 
are  attached  with  paper  clips  and  lost  but  all  we 
could  find  are  there. 

Q.     All  that  you  could  find  are  here? 

A.  Yes,  but  each  one  did  have  one  of  those  state- 
ments attached  to  it. 
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Q.  Statements  showing  credit  balances  from  the 
beginning-  right  on  down  to  1943,  January,  1943  ? 

A.  Now,  Mr.  Everett,  I  can't  recall  each  and 
every  statement  over  the  past  25  years;  there  may 
have  been  one  or  two  that  didn't  have  it. 

Q.     But  your  recollection  ? 

A.  My  best  recollection  is  each  statement  was 
accompanied  with  one  of  those  vouchers. 

Q.     But  these  are  most  of  them  *? 

A.     Yes,  that  is  most  of  them. 

Q.  And  was  that  true  with  all  of  the  leases  oper- 
ated by  [275]  The  Ohio  Oil  Company  and  Troy- 
Sweet  Grass  and  Inland  Empire  and  Potlatch  Oil 
and  Refining  Company?  A.     Yes. 

Q.  Now  the  statements  from  Troy-Sweet  Grass 
which  were  those,  The  Ohio  to  Troy-Sweet  Grass, 
referring  to  Plaintiffs'  Exhibit  D,  from  September, 
1922,  to  August,  1923,  these  are  the  original  state- 
ments? A.     Yes,  they  were. 

Q.  And  they  came  from  the  files  of  what  com- 
pany ? 

A.  Troy  Sweet  Grass.  Well,  they  have  been  in 
the  possession  of  the  Potlatch  Oil  and  Refining  Com- 
pany as  successors  in  interest  to  the  Troy  Sweet 
Grass  Oil  and  Gas  Syndicate. 

Q.     Have  you  examined  these  statements? 

A.     I  have. 

Q.  And  are  they  in  the  same  form  that  they 
were  rendered  to  Potlatch  and  Inland  Empire  ? 

A.     Yes,  they  are. 

Q.     Covering  the  same  items  ? 
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A.     Same  character  of  items. 

Q.     Same  character  of  items'?  A.    Yes. 

Mr.  Everett:  Do  you  have,  Mr.  McCabe,  the 
letter  of  October  14th,  1924,  with  date  line  Deary, 
Idaho,  addressed  to  Inland  Empire,  and  October 
17th,  Mr.  Wilson  to  Mr.  Harsh? 

Mr.  McCabe :  We  have  those  letters  you  refer  to 
but  I  thought  you  would  come  here  at  quarter  to  two 
and  I  would  segregate  these  letters  and  deliver  them 
to  you  to  see  that  [276]  you  had  them.  Now  I  have 
a  whole  bunch  of  letters  and  consequently  I  have  to 
go  through  these  to  get  this  letter. 

Mr.  Everett :  I  asked  you  if  you  would  line  them 
up. 

Q.  (By  Mr.  Everett)  :  I  hand  you  Defendant's 
Exhibits  K  and  L,  so  marked  for  identification  and 
ask  you  to  state  if  that  is  the  signature  of  T.  P. 
Jones  and  J.  A.  Harsh  and  the  trustees'  seal  of  the 
Troy  Sweet  Grass  Oil  Syndicate? 

A.  Yes,  that  is  the  signature  of  Mr.  Jones  and 
Mr.  Harsh. 

Q.  And  is  that  the  seal  of  the  company  or  syn- 
dicate ?  A.     That  is  right. 

Q.  And  the  signatures  appearing  on  the  bottom 
of  the  page? 

A.  They  are  likewise  those  of  Mr.  Jones  and  Mr. 
Harsh. 

Q.    And  the  seal  affixed? 

A.     Potlatch  Oil  and  Refining  Company. 

Q.  I  hand  you  Exhibit  L  and  ask  you  if  those 
are  the  signature  of  Mr.  Jones  on  that  instrument? 
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A.     Yes,  it  is  the  signature  of  Mr.  Jones. 

Q.     In  both  places?  A.     Yes. 

Q.  These  proposed  exhibits  are  labeled  or  called 
transfers,  transfer  and  division  orders,  one  of  them. 
They  are  both  dated  August  3rd,  1923,  and  relate  to 
the  interest  of  Potlatch  Oil  and  Refining  Company 
in  the  Irving  H.  Baker  farm  with  the  legal  descrip- 
tion of  the  lands  which  authorizes  the  Ohio  [277] 
until  further  notice  to  receive  oil  from  wells  for 
l^urchase  from  the  parties  severally  in  the  propor- 
tions named,  and  I  will  ask  you  if  that  authorization 
was  ever  cancelled  by  action  of  the  board  of  directors 
of  Potlatch? 

A.     As  far  as  I  know  it  never  was. 

Q.  Well,  you  have  the  minutes  of  the  Potlatch, 
would  you  review  those  and  see  if  you  find  any  rec- 
ord of  any  action  ever  terminating  these  transfer 
division  orders'? 

A.  I  will  be  glad  to  look  in  the  minutes  but  I 
couldn't  say  whether  that  was  ever  revoked  or  not. 
I  don't  recall  it  was. 

Q.  Well,  if  you  would  look  in  them,  I  could  ask 
you  in  the  morning  and  then  you  could  testify  for 
sure  I  A.    Yes. 

Mr.  Everett :  Then  will  you  mark  this  as  Def end- 
ant 's  Exhibit  M? 

(Whereupon  said  instrument  was  marked  for 
identification  Defendant's  Exhibit  M.) 

Q.  (By  Mr.  Everett)  :  Are  you  familiar  with 
Mr.  Harsh 's  signature?  A.     Yes,  I  am. 
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Q.  Would  you  state  whether  that  is  his  signature 
on  Defendant's  proposed  Exhibit  M? 

A.     Yes,  that  is  his  signature. 

Q.  And  he  signs  as — in  what  capacity  does  he 
sign  the  instrument  ?  [278] 

A.  As  Treasurer  of  the  Troy  Sweet  Grass  Oil 
Syndicate. 

Q.  You  testified  I  believe  that  you  were  an  in- 
terest holder  in  the  Troy  Sweet  Grass  Oil  Syndi- 
cate ?  A.    Yes. 

Q.  Do  you  know  whether  this  authorization  was 
ever  revoked  by  action  of  that  syndicate? 

A.     Not  to  my  knowledge. 

Q.  Do  you  have  the  records  of  the  trustees  of 
the  Troy  Sweet  Grass  Oil  Syndicate "? 

A.    Minutes  ? 

Q.    Yes.  A.    Yes,  I  have. 

Q.  Would  you  examine  them  and  see  if  they 
reflect  any  reference  with  reference  to  having  re- 
voked this  authorization  ?  A.     Yes,  I  will. 

Mr.  Everett :  I  think  that  is  all  we  have  in  con- 
nection with  cross-examination,  your  Honor. 

The  Court:     Any  redirect? 

Mr.  McCabe:  Yes,  I  would  like  to  have  recross. 
He  has  gone  into  an  entirely  new  matter  I  haven't 
covered. 

The  Court:     Go  ahead. 

Q.  (By  Mr.  McCabe)  :  Mr.  Gerlough,  referring 
you  to  the  time  when  this  meeting  of  July  14th,  1932, 
was  held,  and  extracts  from  which  minutes  have  been 
read  into  the  record,  I  understood  you  to  say  that 
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Mr.  Jones  was  overdrawn  in  his  account;  hj  that  did 
you  refer  that  the  books  of  the  Potlatch  Oil  and  Re- 
fining Company  indicated  he  was  overdrawn  in  his 
account  ?  [279]  A.     Yes,  that  is  right. 

Q.  As  against  that  you  further  stated  he  had  a 
claim  of  several  thousand  dollars  for  expenses  and 
services  as  an  offset  he  was  claiming  to  this  amount  I 

A.     That  is  also  correct. 

Q.  And  then  isn't  it  the  fact  that  when  the  di- 
rectors examined  this  account  of  Mr.  Jones  and  the 
offset  they  agreed  to  offset  one  claim  against  the 
other  and  do  nothing  further? 

A.     Yes,  they  dropped  the  whole  matter. 

Q.     That  is  right?  A.     That  is  right. 

Mr.  McCabe :     That  is  all. 

Mr.  Everett:  While  the  witness  is  on  the  stand 
I  would  like  to  introduce  in  evidence  Defendant's 
Exhibits  K,  L  and  M. 

Mr.  McCabe:  Of  course,  as  far  as  the  instru- 
ments are  concerned  there  is  no  particular  objection 
except  that  I  fail  to  see  that  it  has  any  material 
bearing  on  this  case.  There  is  no  time  fixed  during 
the  running  of  this  agreement.  It  is  merely  a  state- 
ment of  The  Ohio  Oil  Company  that  they  will  pur- 
chase this  oil  from  the  Potlatch  and  Inland  and  the 
market  price  they  paid.  The  market  price  is  not 
determined  by  The  Ohio  Oil  Company.  The  market 
price  is  determined  by  the  prevailing  price  paid  by 
Ijuyers  generally  in  the  area,  and  this  is  a  limitation. 
If  it  is  the  purpose  of  the  defendant  to  offer  this  to 
show  just  merely  that  they  made  this  division  [280] 
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order  that  is  all  right,  I  have  no  particular  objection 
to  it ;  however,  if  it  is  maintained  that  this  division 
order  was  agreed  upon  and  continued  in  effect  in- 
definitely, then  I  say  there  will  have  to  be  some 
evidence  to  connect  up  these  particular  exhibits; 
and,  of  course,  I  object  on  the  ground  it  is  not  con- 
nected up  properly  and  no  foundation  laid  for  its 
admission. 

Mr.  Everett:  The  offer  was  general.  I  didn't 
offer  it  for  any  specific  purpose. 

Mr.  Donovan:  Counsel  is  in  error  when  he  says 
under  the  terms  of  the  division  order  the  Ohio 
should  pay  some  general  market  price.  The  language 
of  the  order  is  the  oil  so  received  in  pursuance  of 
this  division  order  shall  be  paid  for  to  the  well  own- 
ers or  their  assigns  in  proportion  to  their  respec- 
tive interest  shown  above  at  the  market  price  paid 
by  The  Ohio  Oil  Company.  Counsel  said  that  the 
Ohio  didn't  fix  the  price  but  it  is  the  market  price 
paid  by  The  Ohio  Oil  Company  for  the  same  kind 
and  quality  of  oil  on  the  date  of  its  receipt  that 
fixes  the  price  and  the  parties  here  have  agreed  to 
that  and  fixed  the — well — it  is  to  remain  in  force 
until  further  notice;  The  Ohio  Oil  Company  is 
hereby  authorized  until  further  notice  to  receive  oil 
from  these  wells. 

Mr.  McCabe:  The  instriunent  is  merely  a  re- 
statement of  the  terms  of  the  contract.  The  contract 
is  they  will  pay  the  prevailing  market  price  at  the 
wells  and  that  is  the  [281]  obligation  they  were  to 
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perform.  This  is  merely  a  statement  that  they  would 
irdv  tliat  market  price  and  it  is  just  repetition. 
Th*>  Court :     It  may  be  received  in  evidence. 

(Whereupon  said  Defendant's  Exhibits  K,  L, 
and  M,  offered  and  received  in  evidence,  are  a 
part  of  this  record.) 

Mr.  Everett:  Now  may  it  please  the  court,  we 
have  reached  the  time  the  court  usually  adjourns, 
and  I  just  want  one  more  question  from  the  witness. 
He  is  going  to  look  in  the  minutes  to  determine  the 
answers  to  the  questions  I  propounded  to  him,  and  I 
think  we  can  start  off  in  the  morning  if  the  court 
wishes  to  adjourn  at  this  time.  The  only  thought  I 
had  if  it  wouldn't  be  imposing  too  much  on  counsel 
or  court,  we  might  start  earlier  in  the  hopes  we  can 
finish  with  these  preliminary  matters  tomorrow. 

The  Court :  How  many  more  witnesses  have  you 
gotV 

Mr.  McCabe :  Just  the  introduction  of  some  com- 
munications between  The  Ohio  Oil  Company  and  of 
the  agents  of  the  plaintiffs,  certain  letters  and  com- 
munications. 

The  Court:  We  might  start  at  nine-thirty  to- 
morrow morning.  Court  will  stand  adjourned  until 
nine-thirty  tomorrow  morning. 

(5:10  p.m.,  December  22,  1949.)  [282] 

(Court  resumed,  pursuant  to  adjournment, 
at  9:30  o'clock  a.m.  on  December  23,  1949,  at 
which  time  all  counsel  were  present.) 
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The  Court:  Good  morning,  gentlemen.  You  are 
ready  to  begin  this  morning? 

Mr.  McCabe:     Yes,  your  Honor. 

Mr.  Everett:      Yes,  your  Honor. 

Mr.  Everett:  I  believe  Mr.  Gerlough  was  on  the 
stand  when  we  closed  last  night  and  he  was  going 
to  look  up  a  couple  minutes  for  me. 

The  Court :    Very  well. 

JEAN  P.  GERLOUGH 

Cross-Examination 
(Resumed) 
By  Mr.  Everett : 

Q.  Mr.  Gerlough,  I  asked  you  last  night  if  you 
would  check  the  minutes  of  the  trustees'  meeting 
of  the  Inland  Empire  Oil  and  Gas  Syndicate  and 
the  directors'  meeting  of  the  Potlatch  Oil  and  Re- 
fining Company  to  see  if  you  could  find  any  ref- 
erence with  reference  to  any  action  being  taken 
to  notify  The  Ohio  Oil  Company  or  terminate  the 
division  order  introduced? 

A.  I  did  not  find  any.  I  checked  the  minutes 
of  the  Potlatch  and  Inland  and  Troy  Sweet  Grass 
and  I  did  not  find  [283]  any  orders  revoking  a 
division  order  of  these  companies  with  The  Ohio 
Oil  Company.  However,  I  did  find  resolutions  au- 
thorizing the  execution  of  the  division  orders  by 
the  officers  of  the  company. 

Q.  Then  the  division  orders  that  I  introduced 
yesterday  were  executed  pursuant  to  the  authori- 
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zations  as  reflected  by  the  minutes  of  the  board 

of  directors  or  triistees? 

A.  That  is  right,  in  the  Potlatch  and  the  Troy- 
Sweet  Grass;  however,  I  never  found  any  such 
minutes  in  the  Inland  Empire  Oil  and  Gas  Syndi- 
cate. 

Q.  I  hand  you  a  letter  dated  October  17,  1924, 
and  ask  you  to  state  if  you  recognize  that? 

A.  I  recognize  the  letterhead  and  the  signature, 
yes. 

Q.  Well  that  letter  I  asked  Mr.  McCabe  to  pro- 
duce it  and  it  came  from  the  files  of  Inland  Empire, 
I  believe,  is  that  right,  Mr.  McCabe? 

Mr.  McCabe :     What  is  that  ? 

Mr.  Everett:  This  letter,  this  came  from  the 
files  of  Inland  Empire  Oil  and  Gas  Syndicate  ? 

Mr.  McCabe:     Yes,  that  is  right. 

Q.  (By  Mr.  Everett)  :  Would  you  please  state 
what  it  is? 

A.  Well,  it  is  a  statement  that  the  drilling 
charges  of  a  certain  well  were  duplicated  on  dif- 
ferent statements,  duplication  of  charges.  [284] 

Q.  I  want  you  to  state  on  whose  letterhead  the 
letter  was  written  and  whose  signature  it  was?  I 
will  introduce  the  letter. 

A.  It  is  on  the  letterhead  of  the  Inland  Empire 
Oil  and  Gas  Syndicate  and  signed  by  Mr.  R.  E. 
Wilson. 

Q.  You  know  Mr.  Wilson's  signature  and  that 
is  his  signature?  A.     That  is  right. 

Q.     This  letter  was  with  reference  to   Defend- 
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ant's  Exhibit  N?   I  hadn't  had  it  marked  prior  to 

having  you  testify.  A.    Yes. 

Mr.  Everett:  We  offer  in  evidence  letter  dated 
October  17th,  1924. 

Mr.  McCabe:     No  objection. 

Mr.  Everett:  On  the  letterhead,  Inland  Empire 
Oil  and  Gas  Syndicate,  addressed  to  Mr.  J.  A. 
Harsh,  Deary,  Idaho,  and  signed  by  R.  E.  Wilson. 

Mr.  McCabe :    We  have  no  objection,  your  Honor. 

The  Court:  It  may  be  received.  What  is  it 
about? 

Mr.  Everett:  It  is  very  short,  your  Honor,  if 
you  would  like  to  read  it. 

The  Court:    Yes. 

(Whereupon  said  Defendant's  Exhibit  N, 
offered  and  received  in  evidence,  is  a  part  of 
this  record.) 

Q.  (By  Mr.  Everett) :  Do  you  know  Mr.  John 
T.  O'NeiH  [285]  A.    Yes,  I  do. 

Q.    Do  you  know  his  signature? 

A.  I  am  afraid  I  don't  know.  I  know  L.  B. 
O 'Neil's  signature  but  I  am  afraid  I  don't  know 
John  O 'Neil's  signature. 

Mr.  Everett:  Did  I  understand  the  Court  this 
may  be  received  in  evidence  ? 

The  Court:    Yes. 

Q.  (By  Mr.  Everett) :  Did  you  find  the  state- 
ments to  Potlatch  and  Empire  for  the  months  of 
November,  1941,  and  October,  1942?  Did  you  find 
those  ?  A.    Inland  Empire,  too. 
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Q.     This  is  Inland  Empire? 

A.     One  Potlatch,  too.  They  are  identical. 

Q.  Just  referring  to  Plaintiffs'  Exhibit  A,  the 
original  statement  to  Inland  Empire  Oil  and  Gas 
Syndicate  of  November  30th,  1941,  I  will  ask  you 
to  state,  Mr.  Gerlougb,  if  anything  different  ap- 
pears on  this  statement  than  had  on  previous  state- 
ments, referring  to  the  invitation  to  please  examine 
this  statement  carefully? 

A.  Periodically  these  statements  have  that  no- 
tation on  them  from  The  Ohio  Oil  Company  audi- 
tors I  think  every  year  or  every  year  or  two  the 
auditors  who  were  working  on  Ohio  Oil  Company 
records  they  put  this  notation  on  the  statements  ask- 
ing if  this  agreed  with  your  records.  The  statement 
does  [286]  agree  with  our  book  records,  yes,  which 
were  made  from  the  statements  themselves. 

Q.  Well  there  was  no — you  found  nothing  in 
error  in  your  records  or  that  your  records  con- 
formed with  these  then? 

A.  Our  bookkeeping — our  records  conformed 
with  these  statements  and  they  do  agree  with  the 
statements  as  far  as  that  is  concerned. 

Q.  I  just  wondered  if  you  had  noticed  this 
invitation  to  examine  from  our  auditors? 

A.  Yes,  that  same  notice  has  appeared  at  vari- 
ous times  throughout  the  years,  notice  by  the  audi- 
tors, Ernst  and  Ernst  for  The  Ohio  Oil  Company. 

Q.  And  the  same  appeared  on  the  Potlatch  Oil 
Company  ? 

A.  Yes,  such  routine  matters  as  the  auditors 
put  on. 
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Q.  These  are  representative  of  that  type  of 
statement  ?  A.     Yes. 

Q.     These  two?  A.     Yes. 

Q.  Referring  also  to  the  statement  of  October 
31st,  1942,  to  Inland  Empire  Oil  and  Gas  Company  ? 

A.  All  we  had  to  set  up  our  books  from  where 
those  statements  and  our  books  conformed  to  those 
statements. 

Mr.  Everett :     That  is  all,  Mr.  Gerlough.  [287] 

Eedirect  Examination 
By  Mr.  McCabe : 

Q.  Mr.  Gerlough,  in  cross-examination  by  coun- 
sel for  the  defendant  you  referred  to  this  minute 
book  this  morning  of  Potlatch  Oil  and  Refining 
Company  •?  A.     That  is  correct. 

Q.  And  in  which  you  stated  you  found  no  minute 
entries  showing  that  the  division  orders  which  were 
exhibited  to  you  yesterday  afternoon  by  counsel  for 
the  defendant  had  been  revoked  or  cancelled? 

A.     That  is  right. 

Q.  Now  did  you  find — I  wish  you  would  refer  to 
the  same  minutes  and  see  if  you  can  find  the  minutes 
covering  the  matter  of  signing  these  division  orders  ? 

A.     Yes,  I  have  them  here. 

Q.  What  was  the  date  of  the  first  division  order 
signed  as  indicated  by  your  records,  and  I  refer  to 
the  Inland  Empire  Oil  and  Gas  Syndicate  or  the 
Troy  or  the  Potlatch,  either  one? 

A.  The  Inland  had  no  record.  The  Potlatch  is 
here. 
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Q.  I  am  referring  to  the  minutes  of  the  Pot- 
latch.    Just  state.  A.     May  28,  1923. 

Q.  And  does  that  set  forth  the  minutes  of  that 
meeting  *?  A.     Yes,  it  does. 

Q.  Those  minutes  refer  to  one  of  the  division 
orders  [288]  which  was  exhibited  to  you  yesterday 
by  counsel  for  the  defendant? 

A.     That  is  correct. 

Mr.  McCabe:  We  ask  leave  to  enter  into  the 
record,  if  your  Honor  please,  the  minutes  of  a  meet- 
ing of  the  Potlatch  Oil  and  Refining  Company  as 
identified  by  the  witness  for  June  6th,  1923.  These 
minutes  refer  to  the  resolution  which  specifies  what 
form  of  order  should  be  signed  by  them. 

The  Witness:  Is  that  the  correct  date,  Mr.  Mc- 
Cabe? 

Mr.  McCabe :     That  is  what  it  says  at  the  bottom. 

The  Court:     Is  there  any  objection? 

Mr.  Everett:  Well,  I  don't  know.  He  hasn't 
made  an  offer  of  it  yet. 

Mr.  McCabe:  I  can  explain  it  very  briefly,  your 
Honor.  Under  the  agreement  that  is  involved  in 
this  action  the  Troy  Sweet  Grass  Company  had  to 
sell  all  of  its  oil  to  The  Ohio  Oil  Company.  The 
Ohio  Oil  Company  agreed  to  pay  the  prevailing 
market  price  and  when  division  orders  was  pre- 
sented it  w^as  presented  of  course  under  this  con- 
tract, and  in  these  minutes  you  will  note  that  the 
minutes  expressly  refer  and  this  language  appears : 
"Subject  to  its  usual  regulations  in  relation  to  the 
payment  for  same, ' '  definitely  referring  to  the  usual 
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regulations  for  payment  of  same  as  specified  in  the 

contract. 

Mr.  Everett:  It  doesn't  say  that  Mr.  McCabe. 
That  is  your  interpretation.  [289] 

Mr.  McCabe :  It  is  right  here  if  you  wish  to  read 
it,  Mr.  Everett. 

Mr.  Everett:  The  wording  is  subject  to  its  usual 
regulations  in  reference  to  the  payment  for  same, 
and  does  not  say  anything  about  the  contract  or 
anything  else.  If  you  want  to  offer  it,  I  will  object 
to  it. 

Mr.  McCabe:  I  may  have  made  a  mistake  as  to 
the  date. 

The  Witness:  Date  of  May  28th,  1923.  I  think 
you  said  June. 

Mr.  McCabe :  Oh,  yes,  I  wish  to  correct  that.  The 
minutes  of  the  meeting  May  28th,  1923,  as  shown 
in  the  minute  book  of  the  Potlatch  Oil  and  Refining 
Company. 

Mr.  Everett:  Are  you  going  to  read  that  into 
the  record,  Mr.  McCabe? 

Mr.  McCabe:  I  thought  we  would  just  have  the 
reporter  copy  it  into  the  record. 

Mr.  Everett:  That  is  all  right,  and  my  objection 
if  there  is  any  attempt  to  alter  or  vary  the  division 
orders  which  are  already  in  evidence,  I  would  object 
to  it  as  not  being,  as  being  a  preliminary  matter  to 
the  execution  of  the  division  order  itself;  if  it  does 
not  alter  or  vary  it,  I  have  no  objection  to  it.  I  don't 
think,  or  to  attack  the  division  order  at  this  late 
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date  to  show  his  officers  were  not  authorized  to  exe- 
cute it.  [290] 

The  Court:  From  your  standpoint  it  might  be 
construed  two  different  ways,  might  it  not? 

Mr.  Everett:     I  don't  see  that  it  can. 

The  Court:     Well,  we  will  admit  it. 

(Whereupon  said  Minutes  of  May  28,  1923,  of 
Potlatch  Oil  &  Refining  Company,  are  in  words 
and  figures  as  follows,  to  wdt:) 

Record  of  Minutes,  Directors'  Meeting 
(Copy) 

Meeting  of  the  Board  of  Directors  of  the  Potlatch 
Oil  &  Refining  Company,  held  in  the  offices  of  the 
Company  at  Shelby,  Toole  County,  Montana,  Mon- 
day, May  28,  1923,  in  accordance  with  notice  given 
to  all  Directors  of  the  Corporation. 

Meeting  called  to  order  at  four  o'clock  p.m.  by 
the  President,  T.  P.  Jones. 

On  roll  call,  the  following  Directors  were  present : 
T.  P.  Jones,  C.  W.  Craney,  A.  E.  Douglas  and  J.  A. 
Harsh ;  absent :  W.  J.  Ball.  The  President  declared 
a  quorum  present  and  the  meeting  open  for  the 
transaction  of  business. 

The  minutes  of  the  meeting  of  April  6,  1923,  were 
read  and  approved  as  read. 

(Excerpt.) 

Director  J.  A.  Harsh  then  introduced  the  follow- 
ing resolution,  to  wit:  [291] 
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Eesolved,  That  the  President  and  Treasurer,  or 
either  of  them,  be  and  they  are  hereby  authorized: 

(1st)  To  execute  on  behalf  of  this  Company  all 
division  orders  for  well  interests  from  which  oil  is 
now,  or  will  hereafter  be  delivered  to  The  Ohio  Oil 
Company,  or  upon  its  order;  for  all  well  interests 
owned  by  this  Company,  in  pursuance  of  which  all 
oil  run  from  well  interests  owned  by  this  Company 
shall  become  the  property  of  The  Ohio  Oil  Com- 
pany, when  delivered  to  said  The  Ohio  Oil  Company, 
or  upon  its  order,  subject  to  its  usual  regulations 
in  relation  to  the  payment  for  same; 

(2nd)  To  collect  and  receive  moneys  due  this 
Company  for  oil  delivered  to,  or  upon  the  order 
of.  The  Ohio  Oil  Company;  and 

(3rd)  To  execute  assignments  and  transfers  of 
well  interests  owned  by  this  Company,  to  be  filed 
with  The  Ohio  Oil  Company  transferring  such  in- 
terests to  others. 

Motion  made  by  J.  A.  Harsh,  seconded  by  A.  E. 
Douglas,  that  the  resolution  as  read  be  adopted, 
which  motion  was  carried  by  unanimous  consent  of 
all  Directors  present,  viz:  T.  P.  Jones,  C.  W. 
Craney,  A.  E.  Douglas  and  J.  A.  Harsh;  W.  J.  Ball 
being  absent.  The  President  declared  the  motion 
carried  and  the  resolution  so  adopted. 

On  motion,  the  Directors  adjourned  to  meet  at 
the  Davenport  Hotel  in  the  City  of  Spokane  at  ten 
o'clock  a.m.,  [292]  Wednesday,  June  6, 1923. 

T.  P.  JONES, 
President. 
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Attest : 

J.  A.  HARSH, 

Secretary. 

(Copy— Minutes  May  28,  1923.) 


Q.  (By  Mr.  McCabe)  :  Now  was  there  another 
minutes  of  the  Potlatch  Oil  and  Refining  Company 
and  Board  of  Directors  referring  to  the  other,  other 
division  orders  to  be  signed? 

A.  The  minutes  of  the  Potlatch  Oil  and  Refining 
Company  dated  February  9th,  1926,  have  the  similar 
resolution  incorporated  into  them  and  the  same 
wording  exactly  as  the  previous  resolution. 

Q.    And  referring  to  the 

A.  Referring  to  the  division  orders  authorizing 
the  officers  of  the  corporation  to  execute  division 
orders  for  the  sale  of  oil  to  The  Ohio  Oil  Com- 
pany. 

Mr.  Everett:  May  I  ask  the  witness  a  question 
before  this  goes  in  ? 

Mr.  McCabe :     Yes. 

Q.  (By  Mr.  Everett)  :  Was  a  division  order 
executed  pursuant  to  this  [293]  authorization? 

A.  I  didn't  know  the  dates  of  the  orders.  We 
haven't  the  orders  filed  there  and  a  copy  of  the 
order  is  not  filed  there  but  you  had  the  orders 
introduced  in  evidence  yesterday. 

Q.  I  believe  they  were  dated  earlier  than  this 
action  ? 
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A.  You  introduced  a  number  of  them.  They 
executed  these  orders  from  time  to  time  and  I  don't 
know  whether  these  correspond  exactly  to  the  same 
orders  or  not. 

Q.  I  have  been  unable  to  find  the  originals  of 
some  of  those  orders  and  that  is  why  I  asked  you 
the  question. 

A.     They  were  not  filed  with  our  minutes. 

Q.  Oh,  I  just  ask  you  if  it  is  reasonable  to  assume 
this  authorization  was  followed  up  by  the  execution 
of  the  division  order  which  was  transmitted  to  The 
Ohio  Oil  Company? 

A.    At  least  it  occurred  at  that  time. 

Q.     At  the  time? 

A.    At  that  particular  time,  yes. 

Mr.  Everett:    I  have  no  objection  to  this. 

Mr.  McCabe:  I  would  ask  leave  this  be  read 
and  copied  into  the  minutes. 

The  Court:     It  may  be  read  and  copied. 

Mr.  McCabe:  And  this  refers  to  the  minutes  of 
the  meeting? 

The  Witness:     February  9th,  1926.  [294] 

Mr.  McCabe:     Of  February  9th,  1926. 

(Whereupon  said  Minutes  of  February  9, 
1926,  of  the  Potlatch  Oil  &  Refining  Company, 
are  in  words  and  figures  as  follows,  to  wit:) 

Record  of  Minutes,  Directors'  Meeting 
(Copy) 

Meeting  of  the  Board  of  Directors  of  the  Potlatch 
Oil  &  Refining  Company,  held  in  the  Davenport 
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Hotel  in  the  City  of  Spokane,  State  of  Washington, 
on  Tuesday,  February  9,  1926. 

The  meeting  was  called  to  order  at  nine  o'clock 
a.m.,  by  the  President,  T.  P.  Jones,  pursuant  to 
notice  given  to  all  Directors  by  the  Secretary. 

On  roll  call,  the  following  Directors  were  present : 
T.  P.  Jones,  W.  J.  Ball,  C.  W.  Craney  and  J.  A. 
Harsh;  absent:  B.  H.  Hornby.  The  President  de- 
clared a  quorum  present  and  the  meeting  open  for 
the  transaction  of  business. 

The  minutes  of  the  meeting  of  April  2,  1925,  were 
then  read  and  approved  as  read. 

(Excerpt.) 

Director  J.  A.  Harsh  then  introduced  the  follow- 
ing resolution,  to  wit: 

"Resolved,  That  the  President  and  Treasurer,  or 
either  of  them  be,  and  they  are  hereby  authorized: 

''  (1st)  To  execute  on  behalf  of  this  Company  all 
division  orders  for  well  interests  from  which  oil  is 
now,  or  will  [295]  hereafter  be  delivered  to  The  Ohio 
Oil  Company,  or  upon  its  order;  for  all  well  in- 
terests owned  by  this  Company,  in  pursuance  of 
which  all  oil  run  from  well  interests  owned  by  this 
Company  shall  become  the  property  of  The  Ohio 
Oil  Company,  when  delivered  to  said  The  Ohio  Oil 
Company,  or  upon  its  order,  when  delivered  to  said 
The  Ohio  Oil  Company,  or  upon  its  order,  subject 
to  the  usual  regulations  in  relation  to  the  payment 
of  same; 

"(2nd)     To  collect  and  receive  moneys  due  this 
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Company  for  oil  delivered  to,  or  upon  the  order  of, 

The  Ohio  Oil  Company;  and 

"(3rd)  To  execute  assignments  and  transfers  of 
well  interests  owned  by  this  Company,  to  be  filed 
with  The  Ohio  Oil  Company  transferring  such  in- 
terests to  others." 

Motion  made  by  W.  J.  Ball,  seconded  by  C.  W. 
Craney,  that  the  resolution  as  read  be  adopted, 
which  motion  was  carried  by  the  unanimous  consent 
of  all  Directors  present,  viz:  T.  P.  Jones,  W.  J. 
Ball,  C.  W.  Craney  and  J.  A.  Harsh  voting  ''yes"; 
B.  H.  Hornby  being  absent,  and  the  President  de- 
clared the  motion  carried  and  the  resolution  so 
adopted  unanimously. 

There  being  no  further  business,  on  motion  the 
Board  adjourned. 

T.  P.  JONES, 

President. 


Attest : 


J.  A.  HARSH, 

Secretary.  [296] 


Q.  (By  Mr.  McCabe) :  Now  have  you  searched 
through  the  minutes  of  the  company  which  you 
have  presented  here  in  court  to  find  any  other  reso- 
lutions passed  with  reference  to  the  signing  of  the 
division  orders'? 

A.  I  have  found  such  a  resolution  in  the  minutes 
of  the  Troy- Sweet  Grass  Oil  Syndicate. 

Q.     I  mean  the  Potlatch? 
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A.  Those  are  the  only  two  references  I  found 
in  the  Potlatch  minutes. 

Mr.  McCabe:  If  your  Honor  please,  yesterday 
in  the  examination  of  this  witness  I  thought  I  had 
covered  the  relations  and  positions  of  T.  P.  Jones 
with  the  Potlatch  Oil  and  Refining  Company  and 
Inland  Empire  Oil  and  Gas  Company,  and  I  find 
in  checking  my  notes  that  I  did  not  complete  that 
and  I  would  ask  leave  to  reopen  my  case  in  chief  to 
the  extent  of  having  the  witness  identify  the  officers. 

The  Court:     Very  well,  you  may  do  so. 

Q.  (By  Mr.  McCabe):  Mr.  Gerlough,  do  you 
know  what  position  Mr.  T.  P.  Jones  held  with  the 
Inland  Empire  Oil  and  Gas  Syndicate  between  June 
15th,  1922,  to  the  time  of  his  resignation  or  his  vaca- 
tion of  the  office  ? 

A.  He  was  a  trustee.  T.  P.  Jones  was  a  trustee 
of  the  Inland  Empire  Oil  and  Gas  Syndicate  from 
May,  1922,  until  [297]  the  spring  of  1941  when  he 
resigned,  he  was  a  trustee. 

Q.  And  what  other  official  position  did  he  hold 
with  the  Inland  Empire  Oil  and  Gas  Syndicate? 

A.     He  held  no  official  position  other  than  that. 

Q.  With  respect  to  the  Potlatch  Oil  and  Refining 
Company  did  Mr.  Jones  occupy  or  sustain  any  rela- 
tion to  that  company  as  an  official  or  employee  or 
otherwise  ? 

A.  Mr.  Jones  was  President  and  General  Man- 
ager of  the  Potlatch  Oil  and  Refining  Company 
from  the  time  of  its  organization,  I  believe  it  was 
in  1923,  until  1932,  and  I  wish  to  correct  the  state- 
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ment  I  made  yesterday  that  he  had  resigned.  In 
going  through  the  minutes  this  morning  I  find  that 
he  did  resign  from  the  Inland  Empire  Oil  and  Gas 
Syndicate  but  in  the  Potlatch  Oil  and  Refining  Com- 
pany in  1932  the  stockholders  elected  a  new  board 
of  directors  and  T.  P.  Jones  was  not  included  and 
he  was  automatically  relieved  as  an  officer  and 
director  of  the  corporation  because  of  the  fact  that 
he  was  not  chosen  a  director  at  that  time. 

Q.  And  what  was  the  date  of  that  meeting  of 
the  directors? 

Mr.  Everett:  The  witness  has  already  testified 
in  1932. 

The  Witness:  The  meeting  of  the  stockholders 
of  the  Potlatch  Oil  and  Refining  Company,  July 
14,  1932. 

Q.  And  was  he  elected  a  director  or  not  in  that 
meeting?  [298] 

A.     He  was  not  elected  a  director. 

(Whereupon  the  Minutes  of  May  28,  1923,  of 
the  Trustees  of  the  Troy-Sweet  Grass  Oil  Syndi- 
cate, are  in  words  and  figures  as  follows,  to 
wit:) 

(Copy) 

Minutes  of  a  meeting  of  the  Trustees  of  the  Troy- 
Sweet  Grass  Oil  Syndicate,  held  in  the  offices  of  the 
Company  at  Shelby,  Montana,  on  May  28,  1923,  in 
accordance  with  a  notice  issued  to  all  of  the  trustees 
of  said  Syndicate. 

The  meeting  was  called  to  order  at  eleven  o'clock 
a.m.  by  the  President,  T.  P.  Jones. 
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On  roll  call  the  following  Trustees  were  present: 
T.  P.  Jones,  A.  E.  Douglas,  K.  G.  Luke  and  J.  A. 
Harsh;  absent:  J.  C.  Campbell.  The  President  de- 
clared a  quorum  present  and  the  meeting  open  for 
the  transaction  of  business. 

The  minutes  of  the  meeting  of  April  6,  1923,  were 
read  and  approved  as  read. 

Moved  by  J.  A.  Harsh,  seconded  by  A.  E.  Douglas, 
that  a  proxy  be  given  to  T.  P.  Jones  to  vote  all  of 
the  stock  held  by  this  Syndicate  in  the  Potlatch  Oil 
&  Refining  Company  at  the  Special  Meeting  of  the 
Stockholders,  or  any  adjournment  thereof,  of  the 
Potlatch  Oil  &  Refining  Company  to  be  held  May 
28,  1923,  and  that  the  Secretary  be  authorized  to 
certify  to  said  proxy  and  deliver  same  to  the  Sec- 
retary of  the  [299]  Potlatch  Oil  &  Refining  Com- 
pany. Motion  carried,  all  Trustees  present  voting 
"yes." 

J.  A.  Harsh  then  introduced  the  following  resolu- 
tion: 

''Resolved,  That  the  President  and  Treasurer,  or 
either  of  them,  be  and  they  are  hereby  authorized: 

"  (1st)  To  execute  on  behalf  of  this  Company  all 
division  orders  for  well  interests  from  which  oil  is 
now,  or  will  hereafter  be  delivered  to  The  Ohio  Oil 
Company,  or  upon  its  order;  for  all  well  interests 
owned  by  this  Company,  in  pursuance  of  which  all 
oil  run  from  well  interests  owned  by  this  Company 
shall  become  the  property  of  The  Ohio  Oil  Company, 
when  delivered  to  said  The  Ohio  Oil  Company,  or 
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upon  its  order,  subject  to  its  usual  regulations  in 

relation  to  the  payment  for  same; 

*'(2nd)  To  collect  and  receive  moneys  due  this 
Company  for  oil  delivered  to,  or  upon  the  order  of, 
The  Ohio  Oil  Company;  and 

''(3rd)  To  execute  assignments  and  transfers  of 
well  interests  owned  by  this  Company,  to  be  filed 
with  The  Ohio  Oil  Company  transferring  such  in- 
terests to  others," 

Moved  by  J.  A.  Harsh,  supported  by  A.  E.  Doug- 
las, that  the  resolution  as  read  be  adopted,  which 
motion  was  carried  by  unanimous  consent  of  all 
Trustees  present,  viz:  T.  P.  Jones,  A.  E.  Douglas, 
K.  G.  Luke  and  J.  A.  Harsh;  J.  C.  Campbell  being 
absent.  The  President  declared  the  motion  [300] 
caiTied  and  the  resolution  so  adopted. 

On  motion,  the  Trustees  adjourned  to  meet  at  the 
Davenport  Hotel  in  the  City  of  Spokane  at  two 
o'clock  p.m.,  Wednesday,  June  6,  1923. 

T.  P.  JONES, 
President. 


Attest : 


J.  A.  HARSH, 

Secretary. 


Mr.  McCabe :  Do  you  have  that  notice  to  produce 
with  you,  Mr.  Everett '? 

Mr.  Everett:  Yes,  sir.  You  are  referring  to 
which  one.  Here  is  the  one  you  filed. 

Mr.  McCabe :     Have  you  the  original  letter  dated 
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June  8th,  1923,  addressed  to  Mr.  L.  J.  Yealy,  Super- 
intendent of  The  Ohio   Oil   Company,   at   Shelby, 
from  the  Inland  Empire  Oil  and  Gas  Syndicate? 

Mr.  Everett:  I  have.  Do  you  have  the  response 
to  it? 

Mr.  McCabe:  I  don't  know.  I  will  see.  Let's 
see.  Let's  get  the  first  one. 

Mr.  Everett:  We  might  simplify  this  consider- 
ably. We  can  take  these  letters  you  want,  the 
responses  I  want,  and  [301]  we  can  put  them  all  in 
without  objection.  I  don't  want  the  original  letters 
to  go  in  without  the  answer  to  it. 

Mr.  McCabe:  The  responses  you  request  in  the 
notice  to  produce  I  find  there  is  a  letter  of  June 
20,  1923,  signed  by  J.  P.  Sutton,  Treasurer.  I 
don't  know  if  that  refers  to  this  one  or  not.  The  let- 
ter I  have  requested  is  the  letter  of  June  8th,  1923. 

Mr.  Everett :  And  I  have  requested  the  response 
to  that  letter. 

Mr.  McCabe:  What  was  the  date  of  the  re- 
sponse? I  have  many  letters,  whether  these  are 
responses  or  not,  if  you  will  indicate  to  me  the  date 
of  that  response  I  can  get  it  because  I  have  all 
these  letters  in  order,  Mr.  Everett. 

Mr.  Everett:  I  think  it  is  item  5  in  my  second 
notice  to  produce  original  letter  dated  June  20th, 
1923. 

Mr.  McCabe:  I  don't  have  that  letter.  Is  that 
the  letter  from  Mr.  Sutton  ? 

Mr.  Everett :     That  is  the  letter  from  Mr.  Sutton, 
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yes,  sir;  well,  if  you  don't  have  it  that  is  all  there 

is  to  that. 

Mr.  Donovan :     They  have  a  letter. 

Mr.  McCabe:  The  original  of  that,  Mr.  Everett, 
is  a  part  of  the  K.  B.  Wilson  file.    I  have  a  copy. 

Mr.  Everett:  If  this  is  a  copy,  this  is  satisfac- 
tory. 

Mr.  McCabe:  Now,  have  you  the  original  letter 
dated  [302]  September  11,  1923,  addressed  to  F.  E. 
Hurley,  Vice  President,  with  reference  to  the  Baker 
lease?   The  date  of  the  letter  was  September  11th. 

Mr.  Everett:    I  don't  happen  to  have  it. 

Mr.  McCabe :     It  was  signed  by  R.  E.  Wilson. 

Mr.  Everett:  I  don't  have  the  original.  I  did 
find,  however,  a  copy  of  it  in  the  file.  Did  you  find 
the  response  to  that  one? 

Mr.  McCabe:    And  do  you  have 

Mr.  Everett:  Do  you  have  the  response  to  this 
one,  letter  dated  September  22nd'? 

Mr.  McCabe :    What  date  was  that  % 

Mr.  Everett:    September  22,  1923. 

Mr.  McCabe :     That  is  the  date  % 

Mr.  Everett:     September  22,  1923. 

Mr.  McCabe:    From  F.  E.  Hurley? 

Mr.  Everett:     That  is  right. 

Mr.  McCabe:  I  have  a  copy  of  it.  The  original 
letter  is  a  part  of  the  deposition  of  R.  E.  Wilson. 

Mr.  Everett:  This  appears  to  be  a  correct  copy. 
All  right. 

Mr.  McCabe:  Do  you  have  the  original  letter 
dated  October  3rd,  1924,  addressed  and  mailed  to 
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The  Ohio  Oil  Company  from  the  Inland  Empire  Oil 

and  Gas  Syndicate? 

Mr.  Everett :  We  were  unable  to  find  that  letter. 
Do  [303]  you  have  a  copy  of  it? 

Mr.  McCabe :  Yes,  I  have  the  copy.  The  original 
is  part  of  the  deposition  of  R.  E.  Wilson. 

Mr.  Everett:  And  do  you  have  the  response  to 
this  letter? 

Mr.  McCabe:  Yes,  just  a  moment,  I  think  I 
have.  What  is  the  date? 

Mr.  Everett:  I  don't  recall  the  date  off  hand.  I 
didn't  list  them  by  date.  All  I  wanted  was  to  get 
the  entire  picture  of  the  letters  involved  and  the 
responses. 

Mr.  Everett:  Might  I  suggest  to  the  court  that 
we  take  some  time  here.  There  is  no  need  for  the 
court  to  sit  here  and  see  us  go  through  all  these 
old  letters.         , 

The  Court:  You  want  to  get  together  when  we 
take  a  recess  and  find  out  what  you  want  and  what 
responses  there  were  ? 

Mr.  Everett:  I  have  ever3rthing  Mr.  McCabe 
asked  for.  We  can  probably  go  ahead  with  it.  He 
probably  wants  to  put  his  case  on  in  that  order  and 
I  wouldn't  want  to  do  anything  to  upset  that. 

The  Court:  Go  ahead.  I  will  see.  It  seems  to 
me  you  might  have  gotten  together  outside  of  court 
and  had  them  ready  to  produce  this  morning;  that 
would  have  saved  the  most  time.   Go  ahead. 

Mr.  McCabe:  Have  you  got  the  response  to  the 
letter [304] 
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Mr.  Everett:  I  think  that  is  the  letter  of  De- 
cember 5,  1924,  item  8  in  my  notice,  second  notice. 

Mr.  McCabe:  Yes,  I  have  the  original.  Do  you 
have  the  original  letter  dated  Decem^ber  1st,  1924, 
addressed  to  J.  P.  Sutton,  Assistant  Treasurer  of 
The  Ohio  Oil  Company? 

Mr.  Everett:  I  was  unable  to  find  that  one.  Do 
you  have  a  copy  of  it  ? 

Mr.  McCabe:     Yes. 

Mr.  Everett :      Do  you  have  the  response  ? 

Mr.  McCabe:  The  original  response  is  a  part  of 
the  deposition  of  R.  E.  Wilson,  offered  in  evidence. 
I  have  a  copy  of  it.  Do  you  have  the  original  letter 
dated  January  30th,  1942,  from  Inland  Empire 
Oil  and  Gas  Syndicate  to  P.  E.  Hurley,  Vice  Presi- 
dent? 

Mr.  Everett :  We  were  unable  to  find  it.  Do  you 
have  a  copy  of  it? 

Mr.  McCabe :  Yes,  I  have  a  copy.  I  presume  the 
original  of  that  letter  was  introduced  in  evidence 
in  the  deposition  of  E.  E.  Wilson  and  that  is  a 
copy. 

Mr.  Everett:  Do  you  have  the  response  to  that 
letter? 

Mr.  McCabe:  The  response  to  that  letter  is  also 
entered  as  the  original  in  the  deposition  of  R.  E. 
Wilson.  Do  you  have  the  original  letter  dated 
January  23,  1925,  addressed  to  The  Ohio  Oil  Com- 
pany? 

Mr.  Everett:  We  were  unable  to  find  it.  Do  you 
have  [305]  a  copy  of  it? 
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Mr.  McCabe:  That  is  Inland  Empire  Gas  Syn- 
dicate. 

Mr.  Everett:  The  response  to  letter  of  January 
23,  1925. 

Mr.  McCabe :  I  have  the  response  letter.  Do  you 
have  the  original  letter  dated  January  28,  1925, 
addressed  to  The  Ohio  Oil  Company  at  Shelby, 
Montana  ? 

Mr.  Everett:  I  have.  Do  you  have  the  response 
to  it? 

Mr.  McCabe:  I  have  the  response  to  it.  At- 
tached to  that  was  an  exhibit.  Do  you  have  the 
original  letter  dated  January  28th,  1925,  addressed 
to  The  Ohio  Oil  Company  at  Findlay,  Ohio,  from 
the  Inland  Empire  Oil  and  Gas  Syndicate? 

Mr.  Everett :  No,  the  letters  I  have  are  addressed 
to  The  Ohio  Oil  Company,  Shelby,  Montana. 
I  have  two  of  them.  They  are  identical  in  wording, 
one  from  Inland  Empire  and  Potlatch  asking  that 
office  furnish  them  with  charges  and  credits  as  they 
come  from  the  field  office,  and  do  you  have  the  re- 
sponses to  those  letters'? 

Mr.  McCabe :    I  do.  Do  you  have  the  date  ? 

Mr.  Everett:  They  are  dated  February  9,  1925, 
and  were  signed  by  Mr.  Yealy. 

Mr.  McCabe :     February  9th  ? 

Mr.  Everett:  February  9th,  1925,  and  were 
signed  by  Mr.  Yealy.  [306] 

Mr.  McCabe:  The  original  of  that  is  a  part  of 
the  deposition  of  R.  E.  Wilson,  but  I  have  a  copy. 
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Mr.  Everett:  This  is  addressed  to  the  Inland; 
do  you  have  the  one  addressed  to  Potlatch? 

Mr.  McCabe:  No,  I  don't  have,  but  it  is  an 
identical  letter,  as  I  recall,  with  respect  to  the  Pot- 
latch. 

Mr.  Everett:  Well,  may  it  be  stipulated  in  the 
record  that  there  was  an  identical  letter,  identical 
in  wording  to  the  letter  of  February  9th,  with  the 
date  line  Shelby,  Montana,  and  it  was  addressed  to 
Potlatch  Oil  Company  on  the  letterhead  of  The 
Ohio  Oil  Company  and  signed  by  L.  J.  Yealy? 

Mr.  McCabe:  No,  there  wasn't  any  because  the 
Potlatch  Oil  Company — that  is,  there  was  an  identi- 
cal letter,  I  recall  that. 

Mr.  Everett:    You  stipulate  it  in  the  record? 

Mr.  McCabe:     Yes,  and  the  record  may  so  show. 

The  Court:  How  many  more  of  those  have  you 
got? 

Mr.  McCabe :    I  have  about  this  many. 

The  Court:  The  Clerk  can  call  me  when  you  get 
through.  I  am  not  going  to  put  in  any  more  time 
here.  Go  ahead  and  let  me  know  when  you  get 
through. 

(Whereupon  the  court  recessed  at  10:20 
o'clock  a.m.) 

(Court  resumed,  pursuant  to  recess,  at  11:10 
o'clock  a.m.,  at  which  time  all  counsel  were 
present).  [307] 

Mr.  Everett:    We  want  to  mark  these  exhibits 
Plaintiffs'  Exhibit  0. 
Mr.  McCabe:     Plaintiffs  offer  in  evidence  Plain- 
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tiffs'  Exhibit  O,  being  letters  and  correspondence 
between  Plaintiffs  and  Defendant  during  the  period 
of  joint  operations  embracing  the  following  letters: 

Mr.  Everett:  Letter  dated  June  8,  1923,  Inland 
Empire  Oil  and  Gas  Syndicate  to  Mr.  Yealy,  Super- 
intendent, Ohio  Oil  company. 

Letter  of  June  20th,  1923,  addressed  to  Inland 
Empire  Oil  and  Gas  Syndicate  from  The  Ohio  Oil 
Company, 

The  next  is  letter  dated  September  11,  1923,  from 
Inland  Empire  Oil  and  Gas  Syndicate  to  Mr.  P.  E. 
Hurley,  Vice  President,  Ohio  Oil  Company. 

Next  is  letter  dated  September  22nd,  1923,  ad- 
dressed to  Mr.  R.  E.  Wilson,  President,  Inland 
Empire  Oil  and  Gas  Syndicate  from  The  Ohio  Oil 
Company,  signed  F.  E.  Hurley. 

Letter  dated  October  3rd,  1924,  addressed  to  The 
Ohio  Oil  Company  by  Inland  Empire  Oil  and  Gas 
Syndicate. 

Letter  dated  October  8th,  1924,  addressed  to  In- 
land Empire  Oil  and  Gas  Syndicate  by  J.  S.  [308] 
Sutton. 

Letter  dated  December  1,  1924  addressed  to  The 
Ohio  Oil  Company  by  Inland  Oil  and  Gas  Syndi- 
cate. 

Letter  of  December  5,  1924,  addressed  to  Inland 
Oil  and  Gas  Company  by  The  Ohio  Oil  Company. 

Letter  of  January  30,  1924,  addressed  to  F.  E. 
Hurley,  Vice  President,  Ohio  Oil  Company,  from 
Inland  Empire  Oil  and  Gas. 

Letter  dated  January  23,  1925,  addressed  to  The 
Ohio  Oil  Company  from  R.  E.  Wilson,  President. 
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Letter  dated  January  28,  1925,  addressed  to  Tlie 
Ohio  Oil  Company  by  Inland  Empire  Oil  and  Gas 
Syndicate  by  R.  E.  Wilson. 

Letter  dated  January  28,  1925,  addressed  to  The 
Ohio  Oil  Company  from  the  Potlatch  Oil  and  Re- 
fining Company. 

Letter  dated  February  9,  1925,  addressed  to  In- 
land Empire  Oil  and  Gas  Syndicate  from  L.  J. 
Yealy. 

Letter  dated  January  28,  1925,  addressed  to  Pot- 
latch Oil  and  Refining  Company  from  The  Ohio 
Oil  Company. 

Letter  dated  January  28,  1925,  addressed  to  The 
Ohio  Oil  Company  from  Inland  Empire  Oil  and 
Gas  Syndicate  with  schedule  two  pages  attached. 

Letter  dated  January  28,  1925,  addressed  to  The 
Ohio  Oil  Company  from  Potlatch  Oil  and  Refining 
Company. 

Letter  dated  February  3,  1925,  addressed  to  In- 
land Empire  Oil  and  Gas  Syndicate  from  The  Ohio 
Oil  Company.  [309] 

Letter  dated  February  9th,  1925,  to  The  Ohio 
Oil  Company  from  Inland  Empire  Oil  and  Gas 
Syndicate,  with  schedule  labled  "Tanks"  attached. 

Letter  dated  February  17,  1925,  to  Inland  Empire 
Oil  and  Gas  Syndicate  from  The  Ohio  Oil  Com- 
pany. 

Letter  dated  May  11,  1925,  to  The  Ohio  Oil  Com- 
pany from  Inland  Empire  Oil  and  Gas  Syndicate. 

Letter  dated  May  28,  1925,  to  R.  E.  Wilson,  Presi- 
dent, Inland  Empire  Oil  and  Gas  Syndicate  from 
The  Ohio  Oil  Company. 
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Letter  dated  July  17,  1925,  to  The  Ohio  Oil  Com- 
pany from  Freeman,  Thelen  and  Frary. 

Letter  dated  July  21,  1925,  to  Freeman,  Thelen 
and  Frary  by  Merle  N.  Poe,  General  Counsel,  The 
Ohio  Oil  Company. 

Letter  dated  October  9,  1924,  to  Potlatch  Oil  and 
Refining  Company  from  The  Ohio  Oil  Company. 

Letter  dated  January  15,  1941,  to  Potlatch  Oil 
and  Refining  Company  from  The  Ohio  Oil  Com- 
pany. 

Letter  dated  January  14,  1941,  to  Potlatch  Oil 
and  Refining  Company  from  The  Ohio  Oil  Com- 
pany. 

Letter  dated  January  9,  1941,  to  The  Ohio  Oil 
Company  from  Potlatch  Oil  and  Refining  Com- 
pany, Inland  Empire  Oil  and  Gas  Syndicate. 

Letter  dated  December  3,  1938,  to  The  Ohio  [310] 
Oil  from  Potlatch  Oil  and  Refining  Company. 

Letter  dated  December  21,  1938,  to  Potlatch  Oil 
and  Refining  Company  from  The  Ohio  Oil  Com- 
pany. 

Letter  dated  January  28,  1938,  to  The  Ohio  Oil 
Company  from  Potlatch  Oil  and  Refining  Company 
and  Inland  Empire  Oil  and  Gas  Syndicate. 

Letter  dated  February  17,  1938,  to  Potlatch  Oil 
and  Refining  Company  from  The  Ohio  Oil  Com- 
pany. 

Letter  dated  June  1,  1936,  to  Jean  B.  Gerlough, 
from  The  Ohio  Oil  Company. 

Letter  dated  June  9,  1936,  to  Mr.  L.  M.  Kiplin- 
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ger,  from  Potlatch  Oil  and  Refining  Company  and 
Inland  Empire  Oil  and  Gas  Syndicate. 

Letter  dated  July  1st,  1936,  to  Mr.  Jean  P.  Ger- 
lough,  Treasurer,  from  The  Ohio  Oil  Company. 

Letter  dated  May  20,  1936,  addressed  to  The  Ohio 
Oil  Company  from  Potlatch  Oil  and  Refining  Com- 
pany and  the  Inland  Empire  Oil  and  Gas  Syndicate. 

Letter  dated  January  7,  1936,  to  The  Ohio  Oil 
Company  from  Potlatch  Oil  and  Refining  Company. 

Letter  dated  January  11,  1937,  to  Potlatch  Oil 
and  Refining  Company  from  The  Ohio  Oil  Com- 
pany. 

Letter  dated  December  30,  1935,  to  The  Ohio  Oil 
Company  from  Potlatch  Oil  and  Refining  Com- 
pany. 

Letter  dated  January  6,  1936,  to  Potlatch  [311] 
Oil  and  Refining  Company  from  The  Ohio  Oil  Com- 
pany. 

Letter  dated  January  24th,  1936,  to  Potlatch  Oil 
and  Refining  Company  from  The  Ohio  Oil  Com- 
pany. 

Letter  dated  January  30th,  1934,  to  The  Ohio  Oil 
Company  from  Potlatch  Oil  and  Refining  Company. 

Letter  dated  July  19th,  1933,  to  The  Ohio  Oil 
Company  from  Potlatch  Oil  and  Refining  Company. 

Letter  dated  July  24,  1933,  to  Potlatch  Oil  and 
Refining  Company  from  The  Ohio  Oil  Company. 

Mr.  Everett:  The  above  constitute  all  of  Plain- 
tiffs' Exhibit  O. 
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JEAN  P.  GERLOUGH 

resumed  the  stand  and  testified  as  follows: 

Redirect  Examination 
By  Mr.  McCabe : 

At  this  time,  if  your  Honor  please,  the  Plaintiffs 
offer  in  evidence  Plaintiffs'  Exhibit  O,  consisting 
of  letters  and  correspondence  between  the  Plain- 
tiffs and  the  Defendant,  covering  periods  during 
which  the  Defendant  was  operating  the  properties 
imder  the  agreement  of  June  15th,  1922,  involved 
in  this  action. 

Mr.  Everett:  There  is  no  objection.  We  have 
already  identified  them  in  the  record. 

The  Court:  All  right,  they  may  be  received  in 
evidence.  [312] 

(Whereupon  said  Plaintiffs'  Exhibit  O, 
consisting  of  correspondence,  offered  and  re- 
ceived in  evidence,  is  in  words  and  figures  as 
follows,  to  wit:)  [313] 
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PLAINTIFFS'  EXHIBIT  O 

Inland  Empire  Oil  &  Gas  Syndicate 

A  Common  Law  Trust 

Shelby,  Montana. 

June  8,  1923. 
Mr.  Lee  Yealey,  Supt., 
Ohio  Oil  Company, 
Shelby,  Montana. 

Dear  Sir: 

Calling  your  attention  to  the  Baker  lease  ie.,  the 
SWi/4  Section  3  and  the  SEi^  Section  4-35-2W  in 
which  the  Inland  Empire  Oil  &  Gas  Syndicate  has 
an  equal  interest  with  the  Troy-Sweetgrass  Syndi- 
cate under  the  working  agreement  with  your  com- 
pany. 

Heretofore,  the  costs  of  operation  on  this  lease 
have  been  made  from  your  office  at  Findlay,  Ohio, 
to  the  Troy-Sweetgrass  Syndicate.  In  that  we  have 
access  to  these  statements  only  at  the  convenience  of 
the  Troy-Sweetgrass  Syndicate,  and  in  view  of  the 
fact  that  these  statements  include  the  costs  of  op- 
eration on  the  Hannon  and  Sindon  leases  in  which 
we  have  no  interest,  and  furthermore,  that  some 
items  such  as  fuel  oil  credits,  interest  on  money 
advanced,  etc.,  are  combined  in  such  a  way  as  to 
make  our  share  very  difficult  to  segregate  so  that 
we  have  not  yet  been  able  to  determine  accurately 
our  proportion  of  the  costs,  we  are  asking  you  to 
arrange  to  have  a  separate  statement  sent  to  us 
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covering  our  one-half  of  the  45%  interest  in  the 
lease.    If  required  by  your  company  we  will  fur- 
nish you  with  an  abstract. 

We  will  appreciate  your  immediate  attention  in 
this  matter  as  you  will  readily  see  that  we  are  in 
need  of  this  [314]  statement  from  the  fact  that 
this  office  does  not  know  how  much  oil,  if  any,  has 
been  sold,  nor  what  the  cost  of  operations  beginning 
last  October  has  amounted  to. 

Very  truly  yours, 

INLAND  EMPIRE  OIL  &  GAS 
SYNDICATE, 

By  /s/  R.  E.  WILSON, 

Pres.-Mgr.  [315] 

Plaintiffs'  Exhibit  5 

The  Ohio  Oil  Company 
Findlay,  Ohio 

Producing  Department, 
J.  P.  Sutton,  Asst.  Treas. 

June  20,  1923. 

Inland  Empire  Oil  &  Gas  Syndicate, 
Shelby,  Montana. 

Attention:    R.  E.  Wilson,  President. 

Gentlemen : 

We  have  your  letter  addressed  to  Mr.  Lee  Yealey, 
requesting  separate  statements  covering  cost  of 
operation,  Baker  lease. 
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We  wish  to  advise  that  beginning  with  May  busi- 
ness we  will  render  you  a  statement  covering  your 
interest  in  this  lease. 

We  will  continue  to  forward  these  statements  to 
you  monthly. 

Yours  truly, 

/s/  J.  P.  SUTTON, 

Assistant  Treasurer. 
HHWrEN  [316] 

Inland  Empire  Oil  &  Gas  Syndicate 
Shelby,  Montana 

Sept.  11,  1923. 
Mr.  F.  E.  Hurley,  Vice-President, 
Ohio  Oil  Company, 
Findlay,  Ohio. 

I.  H.  Baker  lease,  SWi^  Sec  3  &  SEi^  Sec. 
4.  Twp.  35N.,  Rge.  2W.  M.M.,  Toole  County, 
Montana. 

Dear  Mr.  Hurley: 

Calling  your  attention  to  the  working  agreement 
on  the  I.  H.  Baker  lease  entered  into  by  yourself 
for  the  Ohio  Oil  Company  and  Mr.  T.  P.  Jones 
for  the  Troy  Sweetgrass  Oil  Syndicate,  and  the 
subsequent  agreement  with  the  Inland  Empire  Oil 
&  Gas  Syndicate  covering  221/2  %  of  that  lease. 

In  the  statements  we  are  getting  from  the  Ohio 
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Oil  Co.  from  Pindlay,  Ohio,  charges  are  being  en- 
tered against  the  lease  which  do  not,  as  we  under- 
stand and  inteipret  the  working  agreement,  con- 
form to  the  agreement  as  made  by  yourself  and 
Mr.  Jones. 

Our  understanding  of  the  agreement  as  stated 
to  your  Mr.  McFadyen  and  Mr.  Sellery,  who  ad- 
vised us  to  take  the  matter  up  with  you,  is,  that 
only  ^'actual"  costs  of  materials,  cost  of  develop- 
ment, and  costs  of  production  should  be  charged 
against  the  lease  with  an  additional  8%  interest 
charge  on  all  money  so  advanced  for  the  interest 
or  share  of  the  Inland  Empire  Oil  &  Gas  Syndicate. 

The  charges  for  "overhead  expenses,"  "deprecia- 
tion and  automobiles,"  "work  on  roads  off  the 
lease,"  and  finally  [317]  "investment  and  expense — 
service  department,"  the  latter  being  a  part  of  the 
cost  of  building  and  maintaining  the  main  Swayze 
Camp  from  which  Ohio  Co.  operations  in  this  field, 
and  even  operations  outside  of  this  field  are  being 
conducted,  are  not  consistent  with  our  understand- 
ing of  the  terms  of  the  agreeement  and  do  not  con- 
form to  the  agreement  as  written,  which  states: 
' '  The  party  of  the  second  part  hereby  agrees  to  ren- 
der the  party  of  the  first  part  monthly  statements 
showing  the  actual  costs  of  expenses  of  developing 
and  operating  said  land,  etc. 

The  statements  we  have  received  up  to  and  in- 
cluding June  30th,  first  "cover  all  actual  costs  on 
the  lease,  including  foreman  hire,  upkeep  on  field 
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autos,  all  trucking  and  labor  charges,  the  latter 
being  charged  against  the  lease  at  the  full  price 
paid  by  the  Ohio  Oil  Co.  including  board  and  room 
to  men.  To  the  cost  of  material  is  added  a  charge 
covering  the  cost  of  handling  through  the  ware- 
house, ''these  are  all  legitimate  charges."  Then 
the  statements  go  on  with  charges  such  as  deprecia- 
tion on  foreman's  autos,  work  on  roads  off  the 
lease  and  part  of  the  cost  of  building  the  Swayze 
camp,  the  three  latter  charges  are  unquestionably 
overhead  charges.  To  this  total  is  added  an  over- 
head charge  of  10%  with  an  8%  interest  charge 
on  the  full  total.  Thus  we  are  charged  doubly  on 
a  part  of  the  overhead  with  an  interest  charge  on 
the  double  charge.  [318] 

The  charges  mentioned  in  the  paragraph  second 
above,  are  in  our  opinion,  no  more  a  reasonable 
charge  against  the  least  than  would  be  our  own 
overhead  expenses.  We  are  as  yet  paying  our  over- 
head from  our  Capital,  expecting  later  to  be  re- 
imbursed when  we  realize  a  profit  from  our  interest 
in  the  Baker  lease,  and  cannot  see  but  that  the 
Ohio  Oil  Co.  should  stand  its  own  overhead  expense 
and  take  its  reimbursement  from  its  55%  interest 
in  the  lease. 

We  are  writing  you  who  made  the  contract  with 
Mr.  Jones  asking  that  you  take  the  matter  up  with 
your  Company  and  see  that  the  agreement  is  car- 
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ried  in  the  sj)ii'it  and  intention  in  which  it  was 
made. 

Very  truly  yours, 

INLAND  EMPIRE  OIL  &  GAS 
SYNDICATE, 

By  /s/  R.  E.  WILSON, 
President. 
REW/LN  [319] 

Plaintife's  Exhibit  7 

The  Ohio  Oil  Co. 
Findlay,  Ohio 

September  22,  1923. 
Mr.  R.  E.  Wilson,  President, 
Inland  Empire  Oil  &  Gas  Syndicate, 
Shelby,  Montana. 

Dear  Mr.  Wilson: 

I  beg  to  acknowledge  receipt  of  your  letter  of 
September  11th  in  which  you  call  attention  to  the 
working  agreement  on  the  I.  H.  Baker  lease  en- 
tered into  by  the  Ohio  Oil  Company  at  the  Troy 
Sweetgrass  Oil  Syndicate  and  the  subsequent  agree- 
ment with  the  Inland  Empire  Oil  &  Gas  Syndicate, 
voering  22%%  of  that  lease. 

I  am  confident  that  you  are  laboring  under  a 
misapprehension  as  to  the  charges  that  are  being 
entered  against  your  interest  in  this  lease  as,  after 
having  investigated  the  matter,  I  think  all  of  these 
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charges  are  being  made  in  accordance  with  that 
agreement.  We  are  charging  you  only  with  actual 
cost  of  development  and  expenses  but  many  of 
these  costs,  while  actual,  are  not  direct.  That  is  to 
say,  these  expenditures  are  for  the  benefit  of  all  the 
leases  and  these  indirect  charges  are  distributed 
and  included  as  overhead.  An  overhead  charge  is 
just  as  legitimate  as  any  other  actual  charge  that 
should  be  made  against  the  lease.  For  example, 
the  District  Foreman's  time  is  not  charged  exclu- 
sively to  one  lease.  Therefore,  a  part  of  his  time  and 
expenses  become  a  part  of  the  cost  of  [320]  pro- 
duction on  the  Baker  lease.  It  is  not  charged  direct 
but  is  included  in  the  10%  overhead.  It  wiU  take 
no  argument  to  convince  you  that  a  foreman's 
time  does  come  within  the  meaning  of  an  actual 
charge  as  his  services  could  not  possibly  be  dis- 
pensed with.  Some  of  the  other  items  included  in 
the  overhead  and  not  direct  charges  are  office  sala- 
ries, stationery,  printing,  office  rent,  light,  etc.  In 
connection  with  the  10%  overhead  you  speak  about 
the  8%  interest  charge.  These  two  charges  have  no 
connection  whatever.  The  interest  charge  is  made, 
as  the  agreement  provides,  for  development  funds 
which  we  advance  and  for  which  we  are  to  be  re- 
imbursed out  of  the  oil  plus  8%  on  the  amount  so 
advanced  until  it  is  paid.  If  you  want  to  dispense 
with  that  8%  charge  we  would  be  very  glad  to  have 
you  pay  currently  your  proportion  of  the  develop- 
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ment  and  operating  costs  and  if  you  care  to  do  this 
you  will  please  so  advise  us. 

As  to  the  ''Investment  and  Expense — Service  De- 
partment" charges,  these  also  cover  items  which 
are  indispensable  to  the  operation  of  the  lease. 
Unless  we  built  camps  and  equipment  to  take  care 
of  the  men  and  material  it  would  be  impossible  out 
in  that  country  to  drill  and  develop  any  leases.  In- 
stead of  building  a  single  camp  exclusively  on  the 
Baker  lease  for  the  operation  of  that  lease  we 
built  a  general  camp  to  take  care  of  a  number  of 
leases  and  the  cost  and  expense  and  income  of  this 
camp  is  divided  between  the  several  interests  in 
the  farms  receiving  the  benefit  of  the  camp.  Your 
proportion  is  3,1032%.  This  is  very  [321]  much 
cheaper  than  if  we  had  built  a  camp  on  the  Baker 
farm  to  serve  that  lease  alone.  If  you  are  at  all 
acquainted  with  operations  generally  over  the  Rocky 
Mountain  region  you  will  understand  that  these 
camps  are  absolutely  necessary  and  it  is  the  general 
practice  to  build  large  camps  to  take  care  of  a 
number  of  leases.  The  matter  of  road-building  and 
the  use  of  automoblies  and  trucks  and  all  these 
items  come  properly  within  charges  that  should  be 
made  against  the  lease. 

You  could  hardly  expect  our  company  to  buy 
all  this  equipment  and  use  it  for  the  benefit  of  a 
lease  and  still  not  make  any  charge.  I  have  looked 
up  the  charges  of  overhead  against  the  operation  of 
the  Baker  lease  and  I  am  sure  that  were  you  to 
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put  an  organization  on  to  develop  and  operate  that 
lease  as  we  have  done  that  it  could  not  have  been 
done  as  efficiently  and  as  cheaply  as  we  have  done 
it.  I  think  our  charges  are  entirely  reasonable  and 
ought  not  to  receive  any  complaints  from  your  com- 
pany. You  speak  about  having  your  own  overhead. 
I  cannot  quite  see  what  that  overhead  would  be  as 
you  are  taking  no  part  whatever  in  the  work  con- 
nected with  developing  the  leases  and  all  you  have 
to  do  is  to  take  a  few  moments  each  month  to  ex- 
amine our  statements.  We  are  furnishing  all  the 
funds  and  taking  all  the  risk  and  making  charges 
which  we  think  are  entirely  fair. 

Trusting  this  explanation  will  be  satisfactory  to 
you,  I  remain. 

Yours  very  truly, 

/s/  F.  E.  HURLEY. 

FEH:W  [322] 

Plaintiff's  Exhibit  8 

Oct.  3,  1924. 
The  Ohio  Oil  Co. 
Findlay,  Ohio. 

Gentlemen : 

You  will  please  give  your  early  attention  to  the 
following  errors  in  your  statements  to  us  covering 
the  Irving  H.  Baker  lease. 
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June  statement — your  l)ill  No.  W  3927, 

1,920.07  bbls  oil  @  $1.05 $1,920.07 

Should  be 2,016.07 

Balance  Due  $      96.00 

July  Statement— your  bill  No.  W  4035, 
Dril]in<.>:  charges  Irving  II.  Baker  Well 
No.  9, 1710'  6"  @  3.00 $1,154.49 

This  drilling  charge  is  duplicated  in  your  August  statement. 

August  Statement — your  bill  No.  W  4140 
Drilling  charges  Irving  H.  Baker  Well 
No.  9,  1710'  6"  @  $3.00. $1,154.59 

Your  over-charges  are:  Drilling $1,154.59 

10%  Overhead 115.45         $1,270.04 

Unpaid  balance  on  above  errors $1,366.04 

Very  truly  yours, 

INLAND  EMPIRE  OIL  &  GAS 
SYNDICATE. 


President. 
CC  to :  Casper 

Shelby  [323] 

The  Ohio  Oil  Co. 
Findlay,  Ohio 

Producing  Department, 
J.  P.  Sutton,  Asst.  Treas. 

October  8,  1924. 

Inland  Empire  Oil  &  Gas  Syndicate, 
Shelby,  Montana. 

Gentlemen : 

Referring  to  your  letter  of  October  3  in  which 
you  call  attention  to  apparent  discrepancies  on  our 
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invoice  as  covering  I.  H.  Baker  lease,  we  wish  to 
advise  that  the  oil  on  our  June  statement  #W  3927 
should  have  read  1828.64  Bai-rels  at  $1.05  instead 
of  1920.07  Barrels  at  $1.05. 

We  wish  to  advise  that  the  drilling  charges  for 
I.  H.  Baker  Well  #9  on  our  August  Bill  #W  4140 
was  a  duplication  of  the  drilling  charges  shown  on 
our  Bill  #W  4035,  and  that  this  error  will  be  cor- 
rected on  our  September  statement. 

Yours  truly, 

/s/  J.  P.  SUTTON, 

Assistant  Treasurer. 
HHW:EN[324] 

Plaintiff's  Exhibit  9 

Dec.  1,  1924. 

Mr.  J.  P.  Sutton,  Ass't  Treas., 
The  Ohio  Oil  Company, 
Findlay,  Ohio. 

Dear  Mr.  Sutton: 

Your  attention  is  called  to  your  bill  W-4283, 
dated  September  30th,  1924.  The  Ohio  Oil  Com- 
pany to  the  Inland  Empire  Oil  &  Gas  Syndicate. 

1,759.27  Bbls.  of  oil  ®  .90c $1,421.34 

Should   be $1,583.34 

Very  truly  yours, 

President.  [325] 
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Plaintiff's  Exhibit  10 

The  Ohio  Oil  Co. 
Findlay,  Ohio 

December  5,  1924. 
Producing  Department, 
J.  P.  Sutton,  Asst.  Treas. 
Inland  Empire  Oil  &  Gas  Co., 
Shelby,  Montana. 

Gentlemen : 

We  wish  to  acknowledge  receipt  of  your  letter 
of  December  1,  in  which  you  called  our  attention 
to  the  extension  of  oil  credits  shown  on  our  bill 
W-4283,  dated  September  30,  1924. 

We  wish  to  advise  that  this  bill  should  have  read 
1579.27  barrels  (a)  90c,  instead  of  1759.27  barrels 
®  90c. 

Yours  very  truly, 

/s/  J.  P.  SUTTON, 

Assistant  Treasurer. 
HHWiMR  [326] 
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Plaintiff's  Exliibit  11 

Jan.  30,  1924. 
Mr.  F.  E.  Hurley,  Vice-President, 
The  Ohio  Oil  Co., 
Findlay,  Ohio. 

Dear  Mr.  Hurley: 

In  making  up  our  income  tax  returns  and  placing  % 
valuations  for  future  returns,  we  are  ''-in  so  far 
as  we  are  able  to  ascertain  from  the  advise  of  our 
attorneys  and  the  several  federal  agents  from  whom 
we  have  got  an  opinion,"  entitled  to  the  privilege 
given  by  the  Government,  of  placing  a  revaluation 
for  future  income  tax  return  purposes,  on  our  in-  j 
terest  in  the  Baker  lease,  or  that  part  of  it  which 
would  come  within  the  160  acres  that  would  be 
allowed  as  a  discovery. 

In  the  case  of  the  Baker  lease  "ie"  the  SWI/4 
of  Sec-3.  SE14  of  Sec-4.  Twp  35-N-R-2-W,  MM. 
Toole  County,  Montana,  our  understanding  is  that 
the  bringing  in  of  the  Mid-Northern  well  #1  in 
Sept.  1922,  would  be  allowable  as  a  discovery  Avell, 
and  this  well  as  an  off-set  to  the  Baker  lease  would 
establish  approximately  80  acres  or  the  8%  of  the 
SEi/4  of  Sec-4  as  within  the  discovery  area,  and 
those  holding  an  interest  in  the  80  acres  prior  to 
the  bringing  in  of  the  discovery  well  are  permitted 
by  the  Government  to  set  up  a  revaluation  for 
future  income  purposes. 

In  anticipation  that  the  Baker  lease  may  in  the 
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future  pay  goodly  returns,  we  want  to  take  advan- 
tage of  any  privileges  the  Government  may  grant. 
If  we  are  correctly  informed  as  to  [327]  the  above, 
your  Company  undoubtedly  has,  or  will,  take  ad- 
vantage of  it,  and  we  are  asking  if  you  will — to 
advise  us  what  valuation  on  your  Company  has 
placed  on  this  land,  that  we  may  turn  in  the  same 
valuation. 

This  will  not  require  detail  or  clerical  work,  if 
your  Company  has  revalued  the  land;  just  the 
amount  of  the  revaluation,  so  that  we  may  arrive 
at  a  valuation  on  our  proportion  of  the  lease  that 
will  conform  to  your  valuation.  In  making  our  re- 
turn we  Avill  '^with  your  permission"  sight  the 
Government  to  the  Ohio  Oil  Co.  's  valuation  in  meet- 
ing their  requirements  as  to  how  we  arrived  at  a 
valuation  on  the  lease. 

Very  truly  yours, 

INLAND  EMPIRE  OIL  &  GAS 
SYNDICATE, 

By , 

President.  [328] 


k 
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Plaintiff's  Exhibit  13 

January  23,  1925. 
The  Ohio  Oil  Company, 
Findlay,  Ohio. 

Dear  Sirs: 

In  your  November  statement.  Bill  No.  W4581, 
you  have  the  following  entry:  ''In  full  for  1924 
taxes  on  Royalties,  I.  H.  Baker,  30  acres  in  Sees.  3 
and  4,  35-2,  $76,714.00  ^  48.4  mills,  3,712.96,"  on 
which  you  charge  us  221/2%,  or  $835.41. 

We  find  from  the  records  of  the  Toole  County 
Treasurer  that  the  State  Board  of  Equalization 
certified  to  said  County  Treasurer  from  returns 
made  by  you  to  the  State  Board  of  Equalization 
on  Net  Proceeds  of  oil  from  the  Baker  farm  as 
follows : 

Ohio  Oil  Company $76,713.38 

Potlatch  Oil  &  Refining  Co 17,913.38 

Inland  Empire  Oil  &  Gas  Synd..  37,233.86 

We  have  been  assessed  on  the  above  return  of 
$37,233.86  ®  48.4  mills  the  smn  of  $1,802.14,  and 
now  you  charge  us  an  additional  amount  of  $835.41. 

We  are  unable  to  fathom  how  you  can  charge  us 
221/2%  of  your  own  net  income  tax,  and  desire  an 
explanation. 

Neither  are  we  able  to  figure  how  you  can  make 
a  return  for  us  as  to  our  net  income,  as  we  have  a 
capital  investment  in  the  lease  and  you  do  not.  We 
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presumed  this  was  a  matter  for  us  to  attend  to 
ourselves. 

Very  truly  yours, 

R.  E.  WILSON, 
President.  [329] 

Inland  Empire  Oil  &  Gas  Syndicate 

A  Common  Law  Trust 

Shelby,  Montana 

Jan.  28,  1925. 
The  Ohio  Oil  Company, 
Shelby,  Montana. 

Gentlemen : 

Please  furnish  us  with  a  copy  of  the  charges  and 
credits  against  the  Baker  lease,  as  they  come  from 
your  field  office.  Please  start  these  copies  from  Jan 
1,  1925. 

Very  truly  yours, 

INLAND  EMPIRE  OIL  &  GAS 
SYNDICATE, 

/s/  R.  E.  WILSON, 

President.  [330] 
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Potlatch  Oil  &  Refining  Company 

A  Corporation 

Offices:   First  National  Bank  Building 

T.  P.  Jones,  President  J.  A.  Harsh,  Secretary 

Directors : 

W.  J.  Ball, 

C.  W.  Craney, 

A.  E.  Douglas, 

J.  A.  Harsh, 

T.  P.  Jones. 

Shelby,  Montana, 
Jan.  28,  1925. 
The  Ohio  Oil  Company, 
Shelby,  Montana. 

Gentlemen : 

Please  furnish  us  with  a  copy  of  the  charges  and 
credits,  as  they  come  from  your  field  office,  against 
the  leases  in  which  we  are  jointly  interested  with 
the  Ohio  Oil  Company.  Please  start  these  copies 
from  Jan.  1,  1925. 

Very  truly  yours, 

POTLATCH  OIL  &  REFINING 
COMPANY, 

/s/  T.  P.  JONES, 

President.  [331] 
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Plaintiff's  Exhibit  15 

The  Ohio  Oil  Co. 
Shelby,  Montana 

February  9,  1925. 

Inland  Empire  Oil  &  Gas  Syndicate, 
Shelby,  Montana. 

Mr.  R.  E.  Wilson. 

Gentlemen : 

Your  letter  of  January  28th,  received,  asking  us 
for  a  copy  of  our  field  charges  and  credits  against 
the  Baker  lease. 

I  believe  that  Findlay  issues  you  a  statement  on 
about  the  first  of  every  month,  of  all,  of  this  busi- 
ness that  is  done  on  the  lease.  If  we  were  to  make 
you  a  copy  of  all  the  transfers  that  are  made,  it 
would  necessitate  the  aid  of  another  bookkeeper  in 
our  Shelby  Office.  And  we  are  trying  to  avoid  all 
unnecessary  expenses  that  we  can. 

As  we  do  not  make  the  pricing  of  the  material  in 
this  Office,  I  do  not  think  it  would  be  of  much 
assistance  to  you.  If  you  would  stop  in  the  Office 
some  time  when  it  is  convenient  to  you  we  will  ex- 
plain how  we  handle  this  business.  Also  at  any  time 
you  wish  to  examine  any  of  the  transfers  you  are 
at  perfect  liberty  to  do  so. 

Hoping  this  will  be  satisfactory  to  you,  I  remain, 
Yours  very  truly, 

/s/    L.  J.  YEALY.  [332] 
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The  Ohio  Oil  Co. 
Findlay,  Ohio 

January  28, 1925. 
Producing  Department, 
J.  P.  Sutton,  Asst.  Treas. 
Potlatch  Oil  &  Refining  Co., 
Shelby,  Montana. 

Gentlemen:    Attention  J.  A.  Harsh,  Sec'y-  Treas. 

We  have  your  letter  of  January  23,  in  which  you 
advise  that  you  have  paid  taxes  in  the  amount  of 
$867.02  on  an  assessment  of  $17,913.38,  representing 
your  portion  of  the  net  proceeds  from  the  Irvin  H. 
Baker  farm.  We  wish  to  advise  that  the  assessment 
of  $76,713.38  covered  the  100%  of  the  net  proceeds 
from  the  I.  H.  Baker  farm;  and  the  payment  which 
you  have  made  is  a  duplication  of  the  payment  made 
by  the  Ohio  Oil  Company. 

We  have,  therefore,  requested  the  State  of  Mon- 
tana to  refund  us  $867.02,  covering  the  amount  of 
taxes  which  you  have  paid  for  your  portion  of  the 
net  proceeds  on  the  Irvin  H.  Baker  farm.  As  soon 
as  we  receive  a  reply  from  the  State,  we  will  advise 
you  accordingly. 

Yours  very  truly, 

/s/  J.  P.  SUTTON, 

Assistant  Treasurer. 
HHw:MR[333] 
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Plaintiff's  Exhibit  18 

Jan.  28,  1925. 
The  Ohio  Oil  Company, 
Findlay,  Ohio. 

Gentlemen : 

We  are  enclosing  a  summary  sheet  of  the  charges 
and  credits  taken  from  your  statements  to  us  cover- 
ing the  costs  of  I.  H.  Baker  Well  #1.  Sec-4.  35-2W. 
This  well  was  drilled  as  a  free  well  to  the  Inland 
Empire  Oil  &  Gas  Syndicate,  and  the  Potlatch  Oil 
&  Refining  Co.,  in  lieu  of  the  drilling  by  the  Ohio 
Oil  Company  of  a  free  well  on  the  Heskin  lease  in 
Sec.  25-36-2W. 

We  have  listed  the  items  charged  and  for  which 
there  is  no  credit  in  your  statement  of  September, 
1923,  and  have  also  listed  the  credits  given  in  your 
statement  of  September,  1923,  for  which  we  find  no 
charges. 

The  balance  due  us  from  the  well  #1.  account  as 
checked  from  your  statements  is  $1,346.30. 

Very  truly  yours, 

INLAND  EMPIRE  OIL  &  GAS 
SYNDICATE, 

President.  [334] 
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Plaintiff's  Exhibit  18- A 

I.  H.  Baker  WeU  #  1.  Sec-4  35-2W        Ohio  Oil  Co :  Statements. 
Items  charged  and  not  credited : 

October,  1922  Gross  221/2  % 

140'  of  8"  Casing  @1.54 215.60  48.51 

Small  fittings 17.64  3.97 

1  250  Bbl  Tank 258.50  58.16 

1334'4''  of  2"  Gas  line  pipe  @  .20 266.87 

2449'5"  of  2"  Gas  line  pipe  @  .15 412.03  152.75 

1,170.64        263.39 
Januar}',  1923 

Trucking :  Casing  and  Tubing 98.00  22.08 

Labor  at  Tanks 12.00  2.70 

110.00  24.78 

April,  1923 

Drilling  1682'        2.00 2,364.00 

(Note  error  of  $1,000  on  Gross) 
Clean,  Swab,  and  run  Casing  7  days 217.00        805.72 

(Note  221/2%  is  charged  on  3,581.00) 2,581.00  805.72 

Items  credited  for  which  no  charges  can  be  found : 
September,  1923— Bill— W2985 

Trucking  Miscel-Rig 108.50  24.21 

Trucking  Forge  House 35.00  7.87 

Trucking  Water 10.50  2.37 

Trucking  Miscel 49.00  11.03 

Trucking  Tubing 35.00  7.87 

Trucking  Casing 14.00  3.15 

10'8"  of  81/2"  Casing  @  1.31 23.69  5.33 

275.69  61.83 

Items  charged  and  not  credited 
(Not  included  above) 

November,  1922 

SmaU  fittings 2.63  .59 

21'5"  of  6%"  casing  @  1.14 24.42  5.50 

Lajang  pipe  line  #1 1/2  da  @  4.00 2.00  .45 

29.05  6.14 
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Gross        221/2% 
October,  1922,  charges  on  our  22i/o  %  interest....    263.39 

10  %  overhead " 26.34 

8%  interest  Nov.  1, 1922  to  Feb.  1, 1925 52.14        341.87 

November,  1922 29.05 

8%interest  Dec.  1,  1922 5.75 

10%  overhead 2.90  37.70 

Janiiarv,  1923 24.78 

10%  overhead 2.48 

8%  interest  Feb.  1, 1923,  to  2/1/1925 4.36  31.62 

April,  1923 805.72 

10%  overhead 80.57 

8%  interest  May  1, 1923  to  2/1/1925 124.08      1,010.37 

Sheet  #2 
I.  H.Baker  Well  #1.         Sec-4. 35-2W  Gross        221/2% 

October,  1922,  Total  charges 341.87 

November,  1922,  Total  charges 37.70 

Jamiarv,  1923,  Total  charges 31.62 

April,  1923,  Total  charges 1,010.37 

1,421.56 

September,  1923,  credits  on  our  22i/o%  int 61.83 

10%  overhead " 6.18 

8%  interest  10/1/1923  to  2/1/1925 7.25  75.26 

Chgd  to  Ohio  Oil  Co.  Acct,  Acct.  Baker  Well  #1 1,346.30 

Plaintiff's  Exhibit  19 

Jan.  28,  1925. 
The  Ohio  Oil  Company, 
Findlay,  Ohio. 

Gentlemen : 

We  are  enclosing  a  summary  sheet  of  the  charges 
and  credits  taken  from  your  statements  to  us  cover- 
ing the  costs  of  I.  H.  Baker  Well  #1.  Sec-4.  35-2 W. 
This  well  was  drilled  as  a  free  well  to  the  Potlatch 
Oil  &  Refining  Company  and  the  Inland  Empire 
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Oil  &  Gas  Syndicate,  in  lieu  of  the  drilling  by  the 
Ohio  Oil  Company  of  a  free  well  on  the  Heskin 
lease  in  Sec-25,  36-2W. 

We  have  listed  the  items  charged  and  for  which 
there  is  no  credit  in  your  statement  of  September, 
1923,  and  have  also  listed  the  credits  given  in  your 
statement  of  September,  1923,  for  which  we  find  no 
charges. 

The  balance  due  us  from  the  well  #1.  account  as 
checked  from  your  statements  is  $1,346.30. 

Very  truly  yours, 

POTLATCH  OIL  &  REFINING 
COMPANY, 

President.  [337] 

Plaintiff's  Exhibit  20 

The  Ohio  Oil  Co. 
Findlay,  Ohio 

February  3,  1925. 
Producing  Department, 
J.  P.  Sutton,  Asst.  Treas. 
Inland  Empire  Oil  &  Gas  Syndicate, 
Shelby,  Montana. 

Attention:     R.  E.  Wilson,  President. 

Gentlemen : 

We  acknowledge  receipt  of  your  letter  of  January 
28,  in  which  you  enclosed  a  statement  in  the  amount 
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of  $1,346.30  which  you  advise  is  the  balance  due  for 
Well  #1  on  the  Irvin  H.  Baker  farm.   Referring  to 
this  statement,  we  wish  to  make  the  following  ex- 
planation for  each  item  shown  on  same. 

October  1922— The  140'  of  814"  Casing  is  charged 
to  the  I.  H.  Baker  Water  Well  instead  of  I.  H. 
Baker  Well  #1.  The  small  fittings,  1-250  barrel 
tank,  the  1334T'  of  2"  Gas  line  pipe  and  2449'5"  of 
2"  gas  line  pipe  is  surface  equipment  on  this  farm, 
which  is  a  proper  charge  to  your  account,  as,  accord- 
ing to  the  contract.  The  Ohio  Oil  Company  was  to 
only  stand  the  cost  of  drilling  and  furnish  casing 
necessary  to  drill  this  well  to  the  first  productive 
sand. 

January  1923 — Trucking  Casing  and  Tubing.  We 
wish  to  advise  that  this  charge  was  reversed  on  our 
September,  1923,  statement.  Labor  on  Tanks — This 
is  a  surface  equipment  charge  and  therefore  a  legiti- 
mate charge  to  your  account. 

April,  1923— The  charge  to  Well  #1  for  drilling 
1682'  shown  on  our  statement  was  a.  typographical 
error.  This  drilling  [338]  should  have  been  charged 
to  Well  #3.  The  $1,000.00  error  in  gross  was  an- 
other typographical  error  on  this  statement.  Our 
charge,  then  of  221/0%  of  $3,581.00  as  shown  on  this 
statement  was  correct. 

September,  1923 — The  charge  for  the  credits  listed 
on  your  statement  will  be  found  on  our  bills  as 
follows : 
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Trucking  Miscellaneous  Rig. Oct.,  1923  Bill 

Trucking  Forge  House Oct.,  1922  Bill 

Trucking  Water Jan.,  1923  Bill 

Trucking  Miscellaneous Jan.,  1923  Bill 

Trucking  Tubing Jan.,  1923  Bill 

Trucking  Basing Jan.,  1923  Bill 

10'8"  of  81/4  Casing Jan.,  1923  Bill 

November,  1922 — The  small  fittings  is  a  surface 
equipment  charge;  the  21'5"  of  6%"  casing  is 
charged  to  the  stock  account  on  the  farm,  which  are 
legitimate  charges  to  your  account.  The  charge  for 
laying  pipe  line,  %  days  at  $4.00  per  day  was  re- 
versed on  our  September,  1923,  statement. 

Yours  very  truly, 

/s/  J.  P.  SUTTON, 

Assistant  Treasurer. 
HHW:MR[339] 

Plaintiff's  Exhibit  21 

Feb.  9,  1925. 
The  Ohio  Oil  Company, 
Findlay,  Ohio. 

Attention  J.  P.  Sutton,  Ass't  Treas. 

Gentlemen : 

We  are  in  receipt  of  your  letter  of  February  3, 
covering  our  statement  as  a  balance  due  on  Well  #1 
on  the  Irving  H.  Baker  farm.  The  items  in  the 
order  as  listed  by  you  are  as  follows : 

I 
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October,  1922— The  140'  of  8"  casing,  we  have 
credited  this  on  the  Well  #1  account  and  have 
charged  it  to  the  Water  Well.  The  1334'4"  and 
2449'5"  of  2"  line  pipe,  small  fittings,  and  1-250 
barrel  tank  used  in  connection  with  the  drilling  of 
Well  #1  we  are  leaving  as  a  charge  against  the  Well 
#1  account,  in  addition  to  this  2"  line  pipe  there  is 
14912'  of  2"  line  pipe  charged  to  the  lease  from 
which  a  credit  is  due.  The  tank  and  small  fittings 
were  used  in  the  drilling  of  Well  #1.  We  are  attach- 
ing a  statement  of  the  Tank  account  which  will  show 
you  the  standing  of  that  account.  In  connection  with 
the  line-pipe  account  we  find  on  the  Potlatch  Oil  & 
Refining  Companies  statement  from  the  Ohio  Oil 
Co.  under  date  of  November  29,  1924— Bill  No. 
W-4575 — a  charge  for  oil  line  labor  of  $8.50  and  a 
credit  for  4778'  of  3"  water  line  that  is  not  entered 
on  the  statement  to  us. 

January,  1923.  Trucking  Casing  and  Tubing,  we 
wish  to  advise  that  we  have  not  yet  found  where 
this  charge  is  reversed  [340]  on  the  September,  1923, 
statement.  Labor  on  Tanks — is  charged  in  your 
statement  to  Well  #1. 

April  23 — The  charges  and  credits  for  drilling 
Wells  #1  and  #3  appear  on  your  statements  as 
follows : 
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WeU  #1  Jan.,  1923,  Clean  out  Pull  &  Run 

Casing  &  Tubing  20  davs  @  50.00 1,000.00        225.00 

Well  #1  Jan.,  1923,  Drilling— Sonhio  tools 

1848'  @2.00 3,697.00        831.83 

Well  #1  Apr.,  1923,  Drilling  1682'  @  2.00 2,364.00 

Well  #1  Apr.,  1923,  P  &  R  Casing  etc 217.00        805.72 

Well  #1  July,  1923,  Drilling  1698'6"  @  2.00-.3,397.00  764.33 
Well  #1  Credits: 

Sept.,  1923,  P&R  Casing  20  davs  @  50.00 1,000.00        225.00 

Sept.,  1923,  Drilling  1848'  @  2.00 3,697.00        831.82 

Sept.,  1923,  Drilling  1698'6" 3,397.00        764.33 

Well  #3  Charged : 

Mar.,  1923,  P&R  Casing  etc 350.00 

Mar.,  1923,  Drilling  1682'  @  2.00 3,364.00        835.65 

In  April,  1923,  you  have  1682'  of  drilling  charge 
against  Well  #1,  with  a  charge  of  $217.00  for  pull- 
ing and  running  casing,  according  to  your  letter  this 
should  have  been  charged  to  Well  #3,  your  March, 
1923,  statement  shows  a  charge  against  Well  #3  for 
drilling  1682'  with  a  charge  of  $350.00  for  pulling 
and  running  casing. 

September,  1923 — Items  we  credited  for  which 
we  had  found  no  charge.  Trucking  Miscellaneous, 
w^e  find  a  credit  for  this  but  no  charge  and  are 
leaving  it  as  a  credit  to  Well  [341]  #1  account. 
Trucking  Tubing  and  Casing,  we  had  this  charged 
in  error  to  Well  #2,  and  have  found  offsetting 
charges  for  Trucking  Miscel  and  Forge  house. 
Trucking  water  is  charged  on  your  statement  to 
Well  #2.  We  note  that  the  lO'S"  of  8"  Casing  and 
21'5"  of  6%"  Casing  is  charged  to  the  farm  stock 
account. 

Very  truly  yours, 

President.  [342] 
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Plaintiff's  Exhibit  21-A 


Balance  of 
Tanks  on  Lease 

250  BBl  Tanks  Charged 6 

"      7 


I.  H.  Baker  Farm 

—Tanks 

January 

1923 

6        21 
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> } 

1 
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1 
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>  > 

8 

May 

>  f 
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4 
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y  y 

1 

September 
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1 
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2 
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1 

June 
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2 

July 

y  y 

3 

August 

>> 

1 

October 

y  y 

1 

November 

y  y 

1 

Credited 19 

"      17 

Charged 20 

Credited 16 

Charged 

Credited 23 

Charged 24 

"      26 

Credited 25 

"      23 

"      20 

"      19 

"      18 

"      17 


1—250  BBl  Tank  charged  to  Well  #1  in  Novem- 
ber, 1922,  not  included  in  the  above.  Total — 18  tanks. 
Tanks  on  lease  April  10,  1924 — 20.  Charged  to  lease 
27. 

Tanks  on  lease  May  24, 1924 — 16.  Charged  to  lease 
26.  [343] 
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Plaintiff's  Exhibit  22 

The  Ohio  Oil  Co. 
Findlay,  Ohio 

Producing  Department, 
J.  P.  Sutton,  Asst.  Treas. 

February  17,  1925. 

Inland  Empire  Oil  &  Gas  Syndicate, 
Shelby,  Montana. 

Attention :     R.  E.  Wilson,  President. 

Gentlemen : 

Replying  to  your  letter  of  February  9th,  which  is 
in  reply  to  our  letter  of  February  3rd,  we  wish  to 
advise  as  follows : 

The  charge  for  oil  line  labor  and  the  credit  for 
3"  water  line  pipe  shown  on  our  bill  W-4775,  dated 
November  29,  1924,  against  the  Potlatch  Oil  &  Re- 
fining Company  are  charged  and  credited  to  the  I. 
Sindon  Farm.  On  account  of  you  having  no  inter- 
est in  this  farm  this  charge  and  credit  were  not 
shown  on  your  statement. 

For  the  following  credits  shown  on  our  bill 
W-2985,  dated  September,  1923,  Miscellaneous 
Trucking— $49.00 ;  Trucking  on  Tubing— $35.00— 
Trucking  on  Casing — $14.00,  you  will  find  the 
charges  listed  on  our  bill  W-2369,  dated  January  31, 
1923,  against  the  Troy-Sweetgrass  Oil  Syndicate, 
under  Cost  of  Wells  page  #2  as  follows : 
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Pipe  Teaming  &  Trucking  I.  H.  Baker— 8l^"—WeU  #1 

Hauling  Pipe,  4  hrs.  @  $3.50 $14.00 

Hauling  Tubing 35.00 

Miscellaneous  Teaming  &  Trucking — Well  #3 

Hauling  manure  for  head  line,  10  hrs.  @  $3.50 $35.00 

Hauling  junk  casing  to  Camp,  4  hrs.  @  $3.50 14.00 

Total  $49.00 

In  regard  to  the  drilling  charges  for  Well  #3,  we 
wish  [344]  to  advise  that  the  following  charges  on 
our  March  statement  covered  charges  for  use  of  our 
Drilling  Tools : 

Pulling  and  Running  Casing,  etc $    350.00 

Drilling  1682'  @  $2.00 3,364.00 

and  the  following  charge  to  Well  #3  on  our  April 
statement  covers  the  amount  of  money  paid  the  labor 
contractor  for  drilling  this  well : 

Drilling  1682'  @  $2.00 $3,364.00 

Pulling  and  Running  Casing 217.00 

In  regard  to  the  Tank  statement  which  you  at- 
tached to  your  letter,  we  wish  to  advise  that  accord- 
ing to  our  inventory  for  Tanks  on  this  farm  Decem- 
ber 31,  1924,  this  report  shows  that  there  are  18 
Tanks  in  use  on  this  farm  which  agrees  with  the 
total  niunber  of  tanks  charged  to  your  account  as  per 
your  statement. 

Yours  very  truly, 

/s/  J.  P.  SUTTON, 

Assistant  Treasurer. 
HHW:MR[345] 
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Plaintiff's  Exhibit  No.  23 

May  11,  1925. 

Ohio  Oil  Company, 
Findlay,  Ohio. 

Gentlemen : 

On  the  first  of  this  month  we  received  your 
March  statement  covering  our  interest  in  the 
Irving  H.  Baker  lease,  your  check  for  the  credit 
balance  shown  was  not  enclosed  with  the  state- 
ment. 

Kindly  look  this  up,  and  if  the  check  has  been 
mailed  please  have  it  traced  from  your  office. 

Very  truly  yours, 

INLAND  EMPIRE  OIL  &  GAS 
SYNDICATE, 

President.  [346] 

Plaintiff's  Exhibit  24 

The  Ohio  Oil  Co. 
Findlay,  Ohio 

May  28,  1925. 
Mr.  R.  E.  Wilson,  President, 
Inland  Empire  Oil  &  Gas  Syndicate. 

Dear  Sir: 

We  are  in  receipt  of  your  letter  of  May  11th 
calling  attention  to  the  fact  that  a  check  did  not 
accompany    our   March   statement   rendered   your 


vs.  The  Ohio  Oil  Co.  335 

(Testimony  of  Jean  P.  Gerlough.) 

Plaintiffs'  Exhibit  O— (Continued) 
company.  In  explanation  I  wish  to  advise  you  that 
sometime  ago  it  became  necessary  to  charge  to  the 
various  farms  which  we  operate  in  the  Sunburst 
field  the  investment  and  expense  of  the  water  lines 
serving  these  properties,  which  had  heretofore  been 
carried  in  the  water  line  account.  The  Inland  Em- 
pire Oil  &  Gas  Syndicate's  proportion  of  this  in- 
vestment and  expense  totals  approximately  $4,900.00 
and  for  that  reason  a  check  was  not  forwarded  to 
you  for  the  credit  balance  as  shown  on  the  March 
statement.  We  are  preparing  an  itemized  statement 
accounting  for  your  company's  proportion  of  these 
charges  which  will  go  forward  to  you  in  the  near 
future. 

A  check  in  settlement  of  your  April  credit  bal- 
ance is  being  mailed  today. 

Yours  truly, 

/s/  F.  A.  BILLSTONE. 

EBR:wy  [347] 


336  Potlatch  Oil  dc  Refining  Co.,  et  al, 

(Testimony  of  Jean  P.  Gerlougli.) 

Plaintiffs'  Exhibit  O— (Continued) 

Freeman,  Thelen  &  Frary 

Attorneys  at  Law 

12-16  Conrad  Bank  Building 

Great  Falls,  Montana 

James  W.  Freeman 
John  N.  Thelen 
Gerald  S.  Frary 

Shelby,  Montana, 
July  17,  1925. 
J.  P.  Freeman 
Ohio  Oil  Company, 
Findlay,  Ohio 

Gentlemen  : 

We  have  been  retained  by  the  Potlatch  Oil  and 
Refining  Company,  and  the  Inland  Empire  Com- 
pany, of  Shelby,  Mont.,  in  connection  with  a  cer- 
tain operating  agreement  that  your  Company  has 
with  these  Companies,  whereby  and  by  which  your 
Company  is  drilling  upon  certain  acreage  formerly 
belonging  to  or  in  which  our  Companies  have  an 
interest. 

We  understand  that  our  clients  have  made  vari- 
ous objections  from  time  to  time,  to  your  mode  of 
rendering  an  account  and  to  the  charges  made  by 
your  Company  in  connection  with  the  operation  of 
said  leases.  We  are  of  the  opinion  that  quite  a 
number  of  your  charges  are  unjust  and  unrea- 
sonable, and  unwarranted  under  the  terms  and  con- 
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ditions  of  the  contract.  However,  your  Company 
and  our  firm  have  always  been  on  friendly  terms 
and  we  thought  that  it  might  be  to  the  best  inter- 
ests of  all  concerned  if  we  could  go  over  these 
contracts  and  your  charges  and  see  if  some  ad- 
justment could  not  be  made,  satisfactory  to  our 
clients.  [348] 

We  are  very  sure  that  your  Company  wants  to 
do  what  is  right  and  it  might  just  be  possible 
that  some  of  the  charges  made,  to  which  our  Com- 
panies are  objecting,  have  been  made  without  spe- 
cial knowledge  to  your  company  and  matters  might 
be  talked  over  and  adjusted,  without  any  feeling  and 
in  a  friendly  manner.  We,  therefore,  would  be 
pleased  if  you  would  so  arrange  it,  that  we  would 
have  a  conference  with  your  Company  or  your 
legal  representatives,  so  as  to  get  these  matters 
straightened  out.  We  trust  that  this  can  be  done, 
otherwise  we  would  have  to  take  such  action  as 
we  deemed  necessary  to  protect  our  clients. 

We  might  say  further,  that  we  wish  especially 
to  call  your  attention,  at  this  time,  to  your  so-called 
"Detailed  Adjustment  Statement"  with  reference 
to  your  Sunhio  Water  Plant.  Our  Companies  have 
just  recently  received  this  statement,  and  we  under- 
stand that  you  are  holding  up  certain  moneys  due 
our  Companies,  and  charging  our  Companies  with 
certain  expenses  incurred  in  connection  with  your 
Sunhio  Water  Plant. 

We  wish  to  notify  you  on  behalf  of  our  Com- 
panies, and  this  shall  be  notice  to  you,  that  we 
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disclaim  any  interest  in  your  Sunhio  Water  Plant. 
We  have  never  agreed  to  enter  into  any  private 
water  arrangement  with  your  Company,  or  anyone 
else,  and  our  clients  are  not  interested  in  your 
Water  Plant,  and  do  not  now  care  to  be  so  inter- 
ested. We,  of  course,  cannot  see  under  what  theory 
you  can  charge  our  Companies  with  this  [349]  ex- 
pense and  we  will  ask  that  you  refrain  from  mak- 
ing any  such  deductions  and  that  the  moneys  due 
our  Companies  be  paid  without  unnecessary  delay. 

As  above  stated,  we  believe  that  all  of  these  mat- 
ters can  be  adjusted,  if  all  parties  concerned  get 
together  and  discuss  them  across  the  table.  At  any 
rate,  we  believe  that  this  should  be  done  before  the 
matter  reaches  a  more  serious  stage,  so,  we  certainly 
believe  that  some  arrangements  should  be  made 
along  this  line.  However,  if  this  suggestion  is  not 
acceptable  to  you,  kindly  let  us  know,  and  we  shall 
then  take  the  matter  into  court,  to  have  it  deter- 
mined there. 

We  would  appreciate  very  much  if  you  would 
acknowledge  this  letter  at  your  earliest  conven- 
ience. 

Yours  very  truly, 

FEEEMAN,  THELEN  & 
FRARY, 

By  /s/  J.  N.  THELEN. 

JNT.M  [350] 
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July  21,  1925. 
Freeman,  Thelen  &  Frary, 
Attorneys  at  Law, 
12-16  Conrad  Bank  Building, 
Great  Falls,  Montana. 

Gentlemen : 

By  reference  I  have  your  letter  of  July  17th 
addressed  to  The  Ohio  Oil  Company  in  behalf  of 
your  clients,  the  Potlatch  Oil  &  Refining  Company 
and  the  Inland  Empire  Company,  concerning  the 
charges  made  in  connection  with  the  operation  for 
oil  and  gas  on  certain  properties  in  which  your 
clients  are  interested. 

We  appreciate  the  spirit  of  your  letter  in  sug- 
gesting that  the  matters  of  difference  be  frankly 
discussed.  While  we  feel  that  the  charges  were 
carefully  prepared  and  are  entirely  justified,  rep- 
resentatives of  the  company  will  be  glad  to  meet 
you  and  discuss  with  you  fully  and  frankly  any 
items  your  companies  are  complaining  of.  To  that 
end,  I  am  sending  a  copy  of  your  letter  to  Mr.  F. 
B.  Firman,  the  Cashier  of  the  company  at  Casper, 
Wyoming,  who  is  familiar  with  the  entire  matter, 
and  I  am  suggesting  that  he  arrange  a  conference 
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with  you  at  such  time  and  place  as  may  be  found 
mutually  agreeable. 

Yours  truly, 

MERLE  N.  POE, 
General  Counsel. 

(Signed  in  Pencil — Carbon  Copy.) 

MNPrlR  [351] 

The  Ohio  Oil  Co. 
Findlay,  Ohio 


Producing  Department, 
J.  P.  Sutton,  Asst.  Treas. 


October  9,  1924. 


Potlatch  Oil  &  Refining  Co. 
Shelby,  Montana. 

Gentlemen : 

We  acknowledge  receipt  of  your  letter  of  October 
6,  in  which  you  call  our  attention  to  drilling  charges 
against  the  Baker  Well  No.  9  on  our  August  state- 
ment. 

We  wish  to  advise  that  these  charges  were  in 
error  and  same  will  be  corrected  on  our  Septem- 
ber statement. 

Yours  truly, 

/s/  J.  P.  SUTTON, 

Assistant  Treasurer. 
HHW:EN  [352] 
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The  Ohio  Oil  Co. 
Casper,  Wyoming 

January  15,  1941. 

Potlatch  Oil  &  Refining  Company, 
Shelby,  Montana. 

Gentlemen : 

We  have  copy  of  your  letter  of  January  9  con- 
cerning 1500  ft.  of  2"  junk  pipe. 

It  is  possible  that  500  ft.  of  the  pile  of  this  so- 
called  junk  pipe  could  be  used  for  light  field  pur- 
poses, and,  if  so,  it  would  have  a  resale  value  of 
about  10c  per  foot.  Considering  this  value  in  con- 
nection with  the  value  of  the  junk  pipe  which 
could  not  be  used  for  light  field  use,  this  would 
give  a  possible  total  value  of  $60.00  for  the  entire 
1500  ft. 

If  you  are  interested  in  this  pipe  and  will  take  the 
entire  batch  off  our  hands  at  $60.00,  we  would  be 
willing  to  make  the  sale  to  you  instead  of  trying 
to  sell  it  to  a  junk  dealer.  In  this  case,  would  you 
please  get  in  touch  with  Mr.  Fredell  who  could 
handle  the  sale  to  you. 

If  the  sale  is  made,  we  will,  of  course,  revise  the 
credit  to  the  part  interests  under  the  Baker  lease 
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to  make  it  correspond  to  the  actual  price  received 
for  the  pipe. 

Yours  very  truly, 


J.  A.  LEE, 

Cashier. 


JAL:cmb[353] 


The  Ohio  Oil  Co. 
Findlay,  Ohio 

January  14,  1941. 

Potlatch  Oil  &  Refining  Company, 
First  National  Bank  Building, 
Shelby,  Montana. 

Gentlemen : 

This  is  in  answer  to  your  letter  dated  January 
9th  requesting  information  as  to  the  possibility 
of  your  purchasing  1500  feet  of  junk  line  pipe,  also 
calling  our  attention  to  error  in  calculation  of  in- 
terest on  our  bill  to  the  Inland  Empire  Oil  &  Gas 
Syndicate  No.  W-463. 

With  reference  to  the  junk  pipe,  we  are  refer- 
ring this  question  to  our  Casper  office  for  consider- 
ation and  you  no  doubt  will  hear  from  the  man- 
agement there  within  a  few  days. 

We  find  the  interest  charge  on  the  Inland  Empire 
Oil  &  Gas  Syndicate's  bill  to  be  in  error  as  you 
state.  Correction  of  37e  will  be  made  on  our  next 
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billing.    We  thank  you  for  calling  this  matter  to 
our  attention. 

Yours  truly, 

/s/  W.  J.  SHEEHAN, 
W.  J.  SHEEHAN. 
WJS:M 
cc  J  A  Lee  [354] 

January  9,  1941. 
The  Ohio  Oil  Company, 
Findlay,  Ohio, 
Casper,  Wyoming. 

Gentlemen : 

Referring  to  Potlatch  Oil  &  Refining  Company 
statement  W  468-40  dated  November  30,  1940,  and 
to  Inland  Empire  Oil  &  Gas  Syndicate  statement 
W463-40  of  same  date. 

We  note  the  item  of  expense,  viz  "Credit  for 
1500  ft.  2"  lead  line  pipe  junked"  .OICR.  We  are 
in  the  market  for  some  old  pipe  of  this  description 
and  since  the  above  1500  feet  of  lead  line  is  appar- 
ently of  no  value  to  the  Ohio  Oil  Company,  we  should 
like  to  buy  it  from  you.  We  approached  your 
Superintendent  here,  Mr.  Jack  Fredell,  in  regard 
to  the  matter  and  he  suggested  that  we  should 
write  to  you.  We  will  pay  you  Ic  a  foot  for  this 
junked  pipe  or  $15.00  for  the  1500  ft. 

On  the  Inland  Empire  Oil  &  Gas  Syndicate  state- 
ment, W  463-40,  we  note  total  interest  charges  in 
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the  amount  of  $6.29.  This  appearently  is  an  error 
as  the  interest  should  be  $5.92,  and  the  net  credit 
for  the  month  should  be  $71.95  instead  of  $71.58. 

Very  truly  yours, 

POTLATCH  OIL  &  REFINING  COMPANY, 
INLAND  EMPIRE  OIL  &  GAS  SYNDI- 
CATE 

Mgr. 

(Carbon  Copy.)  [355] 

December  3,  1938. 
The  Ohio  Oil  Company, 
Casper,  Wyoming. 

Gentle,men : 

Referring  to  your  statement  W-422-38  covering 
operations  on  the  Baker  &  I.  Sindon  leases  for 
October,  1938,  and  in  particular  to  those  items  en- 
titled "Closing  Our  Warehouse  Stock  to  Farms  In 
District"  and  "Closing  out  Sunburst  Stock  Ac- 
count to  Farms  in  District." 

It  is  evident  from  the  statement  that  you  have 
charged  each  farm  with  its  proportionate  share  of 
the  materials  and  equipment  in  the  warehouse  and 
Sunburst  Stock  accounts  according  to  the  number 
of  wells  on  each  farm.  However,  we  fail  to  under- 
stand the  reason  for  making  these  charges.  Are 
we  to  understand  that  each  farm  is  to  be  charged 
with  a  lot  of  equipment  and  supplies  before  they 
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are  used  and  whether  said  equipment  and  supplies 
can  be  used  on  the  respective  farms  or  not. 

We  failed  to  get  much  enlightenment  on  this 
subject  at  your  Shelby  Office,  and  would  appreciate 
an  explanation  of  the  above-mentioned  charges  from 
your  office. 

Very  truly  yours, 

POTLATCH  OIL  &  REFINING 
COMPANY, 

Mgr. 
(Carbon  Copy.)  [356] 

The  Ohio  Oil  Co. 
Findlay,  Ohio 
C.  W.  Roberts, 
Assistant  Treasurer. 

December  21,  1938. 
File:  683-38 

Potlatch  Oil  &  Refining  Company, 

First  National  Bank  Building, 

Shelby,  Montana. 

Attention  of  Mr.  Jean  P.  Gerlough,  Manager. 
Gentlemen : 

This  is  in  answer  to  your  letter  of  December  3 
with  reference  to  our  joint  interest  bill  W-422, 
particularly  items  entitled  "Closing  Our  Warehouse 
Stock  to  Farms  in  District"  and  ''Closing  out  Sun- 
burst Stock  Account  to  Farms  in  District." 
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A  survey  of  our  warehouses  disclosed  that  too 
much  clerical  work  was  being  expended  in  account- 
ing for  the  operations,  and,  as  of  October  1,  we  dis- 
continued warehouse  accounting.  The  amount  of 
$1,892.65  and  the  amount  of  $899.72  appearing  on 
our  bill,  with  detail  schedules  attached,  have  been 
charged  as  expense  items  to  the  various  leases  for- 
merly served  by  the  warehouse.  There  will  be  no 
subsequent  transfers  issued  for  this  material  when 
used.  At  the  time  it  is  completely  absorbed  and  ad- 
ditional purchases  become  necessary,  such  pur- 
chases will  be  charged  direct  to  expense  from  the 
invoice. 

Our  purpose  in  making  these  changes  in  our 
accounting  methods  is  to  eliminate  unnecessary  ex- 
pense and,  in  addition,  to  relieve  us  of  a  lot  of 
trouble  with  the  Federal  Bureau  of  Income  Tax. 
We  feel  that  over  a  period  of  time  a  substantial 
saving  in  operation  of  the  properties  will  [357] 
result. 

If  you  have  any  further  questions,  please  write 
us. 

Yours  truly, 

/s/  C.  W.  ROBERTS. 

CWRiHCM 

CC:  Mr.  J.  A.  Lee,  Casper.  [358] 
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January  28,  1938. 
The  Ohio  Oil  Company, 
Findlay,  Ohio. 

Gentlemen : 

We  wish  to  call  your  attention  to  the  credit 
item  for  3-inch  tubing  on  our  statements  dated 
November  30,  1937,  Bill  Nos.  W  488-37  and  W  482- 
37  respectively. 

This  item  credits  the  I.  Baker  lease  back  with 
1680  feet  of  3-inch  common  tubing  in  the  amount 
of  $201.60  or  at  the  rate  of  only  12c  a  foot.  The 
going  price  for  second  hand  3-inch  tubing  and 
line  pipe  in  this  field  runs  between  25c  and  30c 
per  foot.  Some  pipe  in  extra  good  condition  com- 
mands prices  even  higher  than  that,  but  we  do  not 
know  of  any  second  hand  3-inch  pipe  in  the  field 
that  can  be  bought  for  less  than  25c  a  foot.  We 
recently  purchased  some  ourselves  that  was  not  as 
good  as  the  tubing  removed  from  the  Baker  lease 
and  we  had  to  pay  29c  a  foot  for  it. 

It  is  our  desire,  therefore,  that  an  adjustment 
be  made  of  the  above  credit  item.  We  offered  to 
buy  the  above  string  of  tubing  from  The  Ohio  Oil 
Company  here  and  the  price  we  were  asked  was 
25c  a  foot  for  it.  For  this  reason,  we  are  of  the 
opinion  that  the  Baker  lease  should  be  credited 
with  an  additional  13c  a  foot  for  the  above- 
mentioned  string  of  tubing. 
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Trusting  that  such  an  adjustment  will  meet  with 
your  approval,  we  remain, 

Very  truly  yours, 

POTLATCH  OIL  &  REFINING  COMPANY, 
INLAND  EMPIRE  OIL  &  GAS  SYNDI- 
CATE 

By , 

Mgr. 

(Carbon  Copy.)  [359] 

The  Ohio  Oil  Co. 
Casper,  Wyoming 

February  17,  1938. 

Potlatch  Oil  and  Refining  Company, 
Shelby,  Montana. 

Gentlemen ; 

Your  letter  of  January  28  addressed  to  The 
Ohio  Oil  Company,  Findlay,  Ohio,  has  been  re- 
ferred to  this  office  for  reply,  this  letter  having  to 
do  with  credit  item  for  3"  tubing  allowed  you  on 
your  November  bills  No.  W-488-37  and  No.  W- 
482-37,  respectively. 

This  matter  has  been  taken  up  with  our  Mr. 
Yealy  and  we  now  find  that  the  pricing  on  these 
transfers  of  12c  in  this  office  was  in  error  and  the 
correct  price  should  have  been  25c,  and  we  are 
advising  our  General  Office  to  this  effect,  and  you 
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may  look  for  additional  credit  in  the  amount  of 
13c  per  foot  on  our  next  part-interest  bill  to  you. 

Very  truly  yours, 

/s/  J.  A.  LEE. 

NLB.DC  [360] 

The  Ohio  Oil  Co. 
Casper,  Wyoming 

June  1,  1936. 
Mr.  Gene  P.  Gerlough,  Treasurer, 
Potlatch  Oil  &  Refining  Company, 
First  National  Bank  Building, 
Shelby,  Montana. 

Dear  Mr.  Gerlough: 

Our  general  office  in  Pindlay  has  forwarded  your 
valued  inquiry  of  May  20th  to  us  for  reply.  Ac- 
cordingly I  have  today  addressed  a  letter  to  our 
Mr.  McCracken  at  Shelby  and  you  may  expect  a 
call  from  him  shortly.  I  am  sure  that  Mr.  Mc- 
Cracken will  be  able  to  satisfactorily  answer  any 
questions  which  you  may  have. 

With  personal  regards,  I  am 

Sincerely  yours, 

/s/  L.  M.  KIPLINGER. 
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Potlatch  Oil  &  Refining  Company 

A  Corporation 

Offices:  First  National  Bank  Building 

Shelby,  Montana 

Mr.  L.  M.  Kiplinger, 
The  Ohio  Oil  Company, 
Casper,  Wyoming. 

Dear  Mr.  Kiplinger: 

I  have  your  letter  dated  June  1,  1936. 

In  reply,  I  might  say  that  before  I  wrote  the 
general  office  of  the  Ohio  Oil  Company  at  Findlay, 
I  had  called  on  Mr.  Yealey  and  Mr.  McCracken  here 
and  discussed  the  item  Sunburst  District  Expense 
which  was  appearing  on  our  statements  and  they 
seemed  unable  to  explain  why  this  change  had  been 
made  in  the  auto  and  trucking  charges. 

After  receiving  your  letter,  I  again  called  upon 
Mr.  Yealey  and  Mr.  McCracken  at  the  Shelby  office 
of  the  Ohio  Oil  Company  and  they  seemed  unable 
to  shed  any  further  light  upon  the  matter.  It  would 
appear  from  their  conversation  that  they  have  abso- 
lutely nothing  to  do  with  the  way  these  operating 
charges  are  set  forth  or  distributed  upon  the 
monthly  financial  statements  which  we  receive.  Con- 
sequently, I  have  not  yet  had  any  satisfactory  an- 
swer to  the  question  as  to  why  the  Ohio  Oil  Company 
ceased  charging  actual  auto  and  trucking  expense 
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to  the  Baker  lease  and  in  place  of  this  item  on  the 
statement  introduced  the  item  Sunburst  District 
Expense  which  included  all  the  auto,  trucking  and 
camp  expense  of  the  field  and  then  pro  rated  same 
according  to  the  number  of  producing  wells.  The 
result  of  this  new  distribution  has  been  that  [362] 
the  Baker  lease  is  now  paying  about  three  times 
as  much  for  auto  and  trucking  as  it  has  any  time 
during  the  past  five  years  when  operations  have 
been  just  about  on  a  par  with  present  operations 
on  the  lease. 

I  wish  to  call  attention  to  the  fact  that  we  are 
not  liable  for  expense  of  operation  other  than  that 
actually  incurred  on  the  Baker  lease.  Our  contract 
states  that  specifically,  and  frankly,  we  cannot  see 
why  the  Baker  lease  should  be  made  to  bear  more 
than  its  own  share  of  any  operating  expense.  Under 
the  plan  of  distribution  of  auto,  trucking  and  camp 
expense  which  you  call  Sunburst  District  Expense 
there  is  little  question  but  that  the  poorer  leases 
of  the  Ohio  Oil  Co. — those  having  little  or  no  pro- 
duction— are  being  carried  along  by  the  leases  hav- 
ing a  large  number  of  wells  such  as  the  Baker.  We 
object  to  paying  more  than  our  actual  share  of  this 
expense  since  we  have  no  interest  whatever  in  lands 
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or  leases  of  the  Ohio  Oil  Company  other  than  the 
ones  named  in  our  contract. 

Very  truly  yours, 

POTLATCH  OIL  &  REFINING 

Co. 

INLAND  EMPIRE  OIL  &  GAS 
SYNDICATE, 

/s/  JEAN  P.  GERLOUGH, 
Treas.  [363] 

The  Ohio  Oil  Co. 
Casper,  Wyoming 

July  1,  1936. 
Mr.  Gene  P.  Gerlough,  Treasurer, 
Potlatch  Oil  &  Refining  Company, 
First  National  Bank  Building, 
Shelby,  Montana, 

Dear  Mr.  Gerlough: 

Since  the  receipt  of  your  letter  of  June  9th  I 
have  made  further  investigation  of  the  matter  of 
charges  for  services  of  our  pick-up  trucks  and  have 
just  lately  conferred  with  other  operating  com- 
panies in  order  to  learn  what  system  is  used  by 
other  companies  in  making  such  charges. 

I  find  that  it  is  the  experience  of  all  that  the 
well  basis  is  the  only  practical  method  by  which 
such  general  charges  can  be  properly  allocated  to 
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the  various  leases  served.  It  is  impossible  to  de- 
termine each  day  just  how  much  work  may  be  al- 
located to  each  lease.  It  would  be  uneconomical,  of 
course,  to  assign  a  truck  to  each  lease.  The  pick-up 
trucks  caiTy  men  to  the  work  often  starting  from 
a  central  point  and  delivering  a  man  or  two  to 
various  leases.  Materials  and  supplies  are  also  de- 
livered in  the  same  manner.  It  would  be  foolish 
to  try  to  ask  the  driver  of  the  pick-up  to  make 
proper  segregation  of  services  rendered  various 
leases.  Consequently,  we  can  only  prorate  such 
charges  on  the  wtII  basis. 

I  have  given  thought  to  other  methods  which 
might  be  used  such  as  proration  on  the  basis  of  the 
number  of  barrels  of  oil  produced.  This,  as  you 
can  readily  see,  would  work  a  decided  hardship  on 
the  Baker  lease  and  would  not  be  fair.  [364] 

In  your  particular  case  I  feel  that  it  is  not  a 
case  of  your  being  overcharged  at  this  time  but 
rather  that  through  circumstances  you  were  under- 
charged over  a  considerable  period  of  time.  During 
the  time  that  the  tield  was  being  prorated,  the  Con- 
dition of  Operations  reports  coming  from  the  Shelby 
office  indicated  that  the  proportion  of  wells  pro- 
ducing on  the  Baker  lease  compared  to  the  total 
wells  in  the  field  (operated  by  Ohio)  was  as  follows: 
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Wells 
Year  Producing  on  Total  Ohio 

1935  and  1936     Baker  Lease    Wells  Producing 

January,  1935 3  34 

February   3  34 

March  3  35 

April 3  35 

May 3  35 

June    6  48 

July 1  32 

August    1  32 

September   4  42 

October 4  42 

November 14  53 

December  14  54 

January,  1936 14  54 

February   14  54 

March  14  54 

April 14  54 

May 14  54 

From  the  foregoing  you  can  readily  see  that  the 
percentage  during  most  of  1935  charged  against 
the  Baker  lease  was  far  out  of  line  being  much 
less  than  the  services  rendered  to  the  lease.  We 
realize  that  the  circumstances  were  peculiar  because 
on  the  Baker  lease,  the  large  well  was  able  to  pro- 
duce the  share  of  oil  allocated  to  the  lease.  How- 
ever, the  actual  expense  of  operating  the  lease  was 
not  reduced  in  as  great  a  [365]  proportion  as  the 
charges  were  reduced. 
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I  am  sorry  that  Mr.  McCracken  failed  to  make 
this  matter  clear  to  you  and  stated  that  they  had 
absolutely  nothing  to  do  with  the  way  these  operat- 
ing charges  are  made  because  the  basis  of  distribut- 
ing these  charges  is  information  furnished  entirely 
by  the  Shelby  office. 

I  hope  that  I  have  made  the  matter  clear.  There 
has  been  no  change  in  our  method  of  distributing  the 
charges  and  as  I  have  pointed  out,  the  method  which 
we  follow  is  the  usual  and  customary  method 
throughout  the  industry.  We  believe  that  it  is  fair 
and  that  in  your  particular  case  the  circumstances 
have  worked  to  your  advantage  and  our  disadvan- 
tage throughout  the  year  1935. 

I  do  not  know  what  else  I  can  add  to  this  letter 
but  I  will  appreciate  any  further  questions  which 
you  may  have  in  the  matter. 

Yours  very  truly, 

/s/  L.  M.  KIPLINGER. 
LMK/ls 
cc-V.  B.  McCracken  [366] 
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Potlatch  Oil  &  Refining  Company 

A  Corporation 

Offices:  First  National  Bank  Building 

Shelby,  Montana 

May  20,  1936. 
The  Ohio  Oil  Company, 
Findlay,  Ohio. 

Gentlemen : 

We  are  writing  you  on  behalf  of  both  the  Pot- 
latch Oil  &  Refining  Company  and  the  Inland  Em- 
pire Oil  &  Gas  Syndicate  in  regard  to  the  item 
Sunburst  District  Expense  which  has  been  appear- 
ing upon  our  monthly  statements  of  Baker  lease 
operations  during  the  past  four  months. 

It  appears  that  instead  of  charging  the  actual 
field  auto  and  trucking  expense  incurred  on  the 
Baker  lease  or  in  connection  with  its  operation,  you 
are  now  lumping  all  of  the  auto  and  tinicking  ex- 
pense the  Ohio  Oil  Company  has  in  this  district 
and  are  pro-rating  all  of  this  expense  against  the 
producing  leases  according  to  the  number  of  pro- 
ducing wells.  Under  this  arrangement,  it  is  obvious 
that  the  lease  having  a  large  number  of  wells  such 
as  the  Baker  lease,  is  carrying  much  more  than  its 
rightful  share  of  this  expense,  while  other  lands 
and  leases  having  little  or  no  production  (but  re- 
quiring supervision  and  hence  auto  expense  just 
the  same)  are  riding  practically  free  of  such  charges. 

We   do  not  believe  this  is   in  accordance  with 
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either  the  letter  or  the  spirit  of  our  contracts  with 
the  Ohio  Oil  Company.  [367]  If  this  items  of  ex- 
pense is  continued  thru  the  year  as  it  has  started, 
the  auto  and  trucking  expense  for  the  year  will  be 
in  the  neighborhood  of  $1000.00  or  two  and  one-half 
times  as  much  as  this  item  has  averaged  during  the 
past  five  years.  This  may  be  a  convenient  method 
of  handlmg  the  auto  and  trucking  charges  for  you, 
but  it  certainly  is  not  fair  to  us.  We  are  not  in- 
terested in  your  other  lands  and  leases  and  would 
prefer  to  pay  only  our  just  share  of  actual  expenses 
on  the  Baker  lease. 

Trusting  that  this  matter  may  be  satisfactorily  ad- 
justed, we  remain, 

Very  truly  yours, 

POTLATCH  OIL  &  REFINING  COMPANY  and 
INLAND  EMPIRE  &  OIL  &  GAS  SYNDI- 
CATE. 

By  /s/  JEAN  P.  GERLOUGH, 
Treasurer.  [368] 
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January  7,  1936. 
The  Ohio  Oil  Company, 
Findlay,  Ohio. 

Gentlemen : 

Referring  to  statement  W-470-33  covering  opera- 
tions on  the  B.  Sindon  lease  for  the  month  of  June, 
1933. 

In  this  statement  thini  an  error  in  addition,  and 
overcharge  of  $100.00  was  made  against  us.  On 
January  30,  1934,  we  wrote  to  you  calling  attention 
to  the  error,  requesting  that  same  be  corrected  in 
the  next  statement  rendered.  Apparently  no  atten- 
tion was  paid  to  this  request.  Will  you  please  make 
correction  of  the  above  $100  error  in  the  account 
so  that  our  books  will  check  with  your  statement. 

We  enclose  a  copy  of  the  letter  written  you  Jan- 
nary  30,  1934. 

Very  truly  yours, 

POTLATCH  OIL  &  REFINING 
COMPANY. 

Treas. 
(Carbon  copy.)  [369] 
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The  Ohio  Oil  Co. 
Findlay,  Ohio 

January  11,  1937. 

Potlatch  Oil  &  Refining  Company, 
First  National  Bank  Building, 
Shelby,  Montana. 

Gentlemen  : 

We  are  writing  with  reference  to  your  letter  dated 
Januaiy  7,  regarding  credit  of  $100.00  which  you 
state  was  not  passed  to  your  account  as  requested 
in  your  letter  dated  January  30, 1934. 

Our  records  indicate  this  credit  was  entered  on 
our  records  in  January,  1934,  and  should  be  re- 
flected on  your  copy  of  our  Bill  No.  W-27-34  dated 
January  31,  1934.  If  after  checking  this  statement 
you  find  this  entry  is  not  shown,  please  advise. 

Yours  truly, 

/s/  W.  J.  SHEEHAN, 

W.  J.  SHEEHAN. 

W JS  rOJ  [370] 


t 
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Potlatch  Oil  &  Refining  Company 

A  Corporation 

Offices:  First  National  Bank  Building 

Shelby,  Montana 

December  30,  1935. 
The  Ohio  Oil  Company, 
Findlay,  Ohio. 

Gentlemen : 

We  wish  to  call  your  attention  to  the  charges 
made  on  our  October  31,  1935,  statement.  Bill  No. 
W-583-35  for  casing  and  casing  equipment  used  on 
the  I.  Sindon  well  #2,  and  to  the  credits  allowed 
for  this  casing  and  equipment  on  the  November 
statement,  Bill  No.  W-641-35  after  the  well  had 
been  abandoned  and  the  casing  pulled. 

The  charge  made  for  the  1778  3/12  feet  of  6%" 
20#  lapweld  casing  was  $1176.86  or  approximately 
67c  per  foot.  The  credit  given  for  this  same  casing 
when  pulled  a  few  days  after  it  was  run  appears 
to  be  only  $501.88  or  approximately  28c  a  foot.  We 
believe  a  fair  credit  for  this  pipe  would  be  62%c  a 
foot  and  in  no  event  less  than  60c  a  foot.  There  is 
a  ready  sale  for  such  used  pipe  in  the  field  at  from 
65  to  70c  a  foot  and  the  pipe  recovered  was  in 
first  class  shape. 

A  charge  was  made  for  the  999  9/12  feet  of  814" 
28 #  lapweld  casing  of  $1679.58  or  $1.68  per  foot. 
Credit  given  on  the  November  statement  was  for 
only  $349.91  or  at  the  rate  of  only  35c  a  foot.   We 
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do  not  believe  depreciation  on  this  pipe  should  ex- 
ceed 20%  and  that  we  should  be  credited  back  at 
the  rate  of  approximately  $1.35  a  foot  for  this  [371] 
casing. 

There  does  not  seem  to  be  any  credit  made  for 
the  163  3/12  feet  of  10-inch  32  #  casing  charged  to 
this  well.  Neither  is  any  credit  made  for  the  6%" 
and  8i;4"  casing  shoes  for  which  a  charge  of  $29.71 
was  made.  In  checking  the  credit  memoranda  sent 
in  to  Findlay  by  the  Shelby  office  of  the  Ohio  Oil 
Company,  it  seems  that  these  casing  shoes  were  not 
included  thru  some  oversight. 

The  total  credits  for  casing,  clamps,  etc.,  on  the 
November  statement  amount  to  only  $883.14  whereas 
total  charges  on  the  October  statement  were  $2992.61, 
the  credits  amounting  to  only  29^%  of  the  charges. 
We  believe  you  will  agree  that  some  mistake  has 
been  made  in  figuring  this  out,  and  we  trust  that 
a  fair  and  equitable  adjustment  will  be  made  as 
soon  as  the  above  figures  are  brought  to  your  atten- 
tion. 

Please  advise  us  at  your  earliest  convenience. 

Very  truly  yours, 

POTLATCH  OIL  &  REFINING 
COMPANY. 

/s/  J.  L.  GERLOUGH, 
Mgr. 

(Photostatic  copy.)  [372] 
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Findlay,  Ohio 
January  6,   1936 

File  G-13 

Potlatch  Oil  &  Refining  Company, 

First  National  Bank  Building, 

Shelby,  Montana. 

Attention :  Mr.  J.  L.  Gerlough,  Mgr. 

Gentlemen : 

We  acknowledge  receipt  of  your  letter  of  Decem- 
ber 30  questioning  apparent  discrepancies  on  our 
bills  No.  W583-35  and  W641-35  covering  joint 
operations  for  the  months  of  October  and  Decem- 
ber, 1935. 

We  have  forwarded  your  communication  to  our 
Casper  office  for  consideration  and  reply. 

Yours  truly, 


CWR:WCM 

c/c  to  Mr.  L.  M.  Kiplinger 

(Photostatic  Copy.)  [373] 
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Return  to  D.  N.  Morrison 
(Copy.) 
ZJS 
ROBERTS  S 

This  is  taken  from  L.  M.  Kiplinger  1936  file,  Bx. 
41-Pk  41 

Casper,  Wyoming 
January  24,  1936 

Potlatch  Oil  &  Refining  Company, 
1st  National  Bank  Bldg., 
Shelby,  Montana. 

Attention:  Mr.  J.  L.  Gerlough,  Manager. 

Gentlemen : 

Your  letter  of  December  30th  addressed  to  our 
company  at  Findlay,  Ohio,  calling  attention  to 
charges  made  on  our  October  31,  1935,  statement, 
Bill  No.  W583-35,  has  been  referred  to  this  office 
for  reply  as  per  letter  dated  from  our  General 
Office  to  you  dated  January  6,  1936,  file  G-13. 

I  will  endeavor  to  give  you  explanation  of  the 
questions  as  raised  by  you  in  the  same  sequence  as 
contained  in  your  letter  of  December  30th. 

I  find  on  investigation  that  the  charge  for  the 
1778'3"  of  6%"  20#  lapweld  casing  was  charged  to 
your  company  at  the  rate  of  .66181  per  foot,  having 
been  purchased  from  a  supply  company  in  Oilmont, 
Montana.  In  some  manner  or  other  when  this  pipe 
was  credited  to  the  I.  Sindon  Well  No.  2  there  was 
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an  appraised  figure  of  24c  per  foot  used,  but  on 
contacting  Mr.  Yealy,  who  is  in  charge  at  Shelby, 
he  advises  that  a  fair  charge  should  be  at  the  rate 
of  60c  per  foot.  Accordingly,  in  January  business 
credit  is  being  made  to  the  I.  Sindon  AYell  No.  2 
for  the  difference  between  the  allowed  price  of  24c 
per  foot  and  what  should  have  been  allowed  at 
60c  per  foot,  as  covered  by  our  transfer  :^  42148, 
which  will  mean  an  additional  credit  to  this  well 
of  $640.17.  [374] 

Regarding  the  charge  made  for  the  999'  9"  of 
81/4"  28#  lapweld  casing  at  $1.68  per  foot:  This 
was  transferred  out  of  our  warehouse  as  new  pipe 
and  we  were  in  error  in  only  crediting  you  on  an 
appraised  basis  of  35c  per  foot.  Mr.  Yealy  has 
agreed  that  a  fair  rate  of  depreciation  for  the  use 
of  the  pipe  at  this  well  would  be  20%  as  contained 
in  your  letter  of  December  30th.  Therefore,  reduc- 
ing the  pipe  at  $1.66  per  foot  by  20%  we  arrive 
at  the  rate  of  $1,344  per  foot,  which  you  should 
have  received  credit  for  instead  of  35c  per  foot. 
Accordingly,  we  have  issued  transfer  #42149  in 
January  business,  which  will  give  you  additional 
credit  on  this  string  of  pipe  of  $993.75. 

Regarding  the  163'  3"  of  10"  32#  casing  charged 
to  this  well :  This  was  charged  to  your  account  from 
our  Warehouse  at  a  price  of  46c  per  foot,  or  a  total 
of  $75.10,  and  you  were  allowed  a  like  credit  for 
this  pipe  on  the  November  statement  at  46c  per  foot 
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or  $75.10,  but  you  have  evidently  interpreted  this 
$75.10  as  being  a  portion  of  the  credit  allowed  you 
in  November  for  the  1778'  3"  of  6%"  easing,  as  in 
your  letter  you  state  credit  for  6%"  was  allowed 
in  the  total  amount  of  $501.88.  If  the  statement 
so  showed  same,  it  is  in  error  as  the  credit  allowed 
for  the  1778'  3"  of  6%"  at  24c  per  foot  totaled 
$426.78,  and  credit  for  the  [375]  163'  5"  of  10" 
cashing  totaled  $75.10,  and  the  two  amounts  equal 
$501.88  as  contained  in  your  letter  of  December 
30th.  The  above  explanation  should  take  care  of 
the  discrepancies  on  credit  allowed  for  the  pipe. 

Regarding  the  credit  for  6%"  and  81/4"  casing 
shoes  I  am  advised  by  our  Shelby  office  that  these 
casing  shoes  were  transferred  away  and  credits 
should  appear  on  our  December,  1935,  statement. 

I  believe  with  the  explanations  as  given  above 
and  with  the  additional  credits  which  w^e  mentioned 
will  be  run  through  in  January  business  this  should 
take  care  of  this  matter  to  your  satisfaction.  We 
are  very  sorry  that  these  corrections  are  necessary 
as  it  was  not  our  intention  to  transfer  this  mate- 
rial on  this  basis  but  as  stated  above  the  transfers 
were  priced  on  an  appraised  figure,  it  being  as- 
sumed that  it  was  old  pipe  which  had  been  in  the 
hole  and  just  recently  pulled  out.  If  by  chance  the 
explanations  as  contained  in  this  letter  are  not 
complete,  we  would  be  glad  to  have  you  address  us 
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at  Casper,  and  we  will  endeavor  to  give  you  addi- 
tional explanation. 

Very  truly  yours, 

/s/  L.  M.  KIPLINGER. 
NLB:GF 
cc— C.  W.  Roberts 

H.  L.  Bottoms 

V.  B.  McCracken 

W.  W.  Haines 

N.  L.  Battenschlag  [376] 


Potlatch  Oil  &  Refining  Company  j 

A  Corporation  j 

Offices :  First  National  Bank  Building  j 

Shelby,  Montana  1 

January  30,  1934 
The  Ohio  Oil  Company, 
Findlay,  Ohio. 

Gentlemen : 

In  auditing  our  accounts  for  1934,  we  find  that 
on  your  statement  of  the  B.  Sindon  Lease  account 
for  June  30,  1933,  BiU  No.  W-470-33  you  have 
made  an  error  of  $100.00  in  addition.  In  adding 
$114.29  to  $15,026.24  you  have  $15,240.53  instead  of 
$15,140.53.    This  error  has  been  carried  forward 
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thru  the  year  and  the  account  is  still  off  $100.00. 
Please  correct  on  your  next  statement. 
Veiy  truly  yours, 

POTLATCH  OIL  & 
EEPINING  COMPANY, 

/s/  JEAN  P.  GERLOUGH, 
Treas. 

(Pencil  notation.) 

Interest  credit  of  $100.00  will  be  given  on  Jan., 
1934,  Bill. 

D.N.M.  [377] 

Potlatch  Oil  &  Refining  Company 
A  Corporation 
Offices :  First  National  Bank  Building 
Shelby,  Montana 

July  19,  1933. 
The  Ohio  Oil  Company, 
Findlay,  Ohio. 

Gentlemen : 

We  wish  to  call  attention  to  your  statement  of 
May  31,  1933,  Bill  No.  W-391-33. 

This  statement  shows  gas  sold  from  the  I.  Sindon 
lease  during  May  in  the  amount  of  $26.82  of  which 
our  45%  amounted  to  $12.07.  This  was  overlooked 
in  summarizing  the  account  where  the  item  Income 
showed  $14.45  instead  of  $26.52  as  it  should  have 
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been,  and  our  net  credit  should  be  $641.60  instead 
of  the  $629.53  which  you  paid. 

Very  truly  yours, 

POTLATCH  OIL  & 
EEFINING  COMPANY, 

/s/  JEAN  P.  GERLOUGH, 
Treas. 

(Pencil  notation.) 
This  is  corrected  on  our  Jime,  1933,  bill. 
Wonder. 

Write    in    reply    to    this    letter    Monday    [378] 

7/24/33. 
(Carbon  copy.) 

Findlay,  Ohio, 
July  24,  1933. 

Refer  to  File  WG-571 

Potlatch  Oil  &  Refining  Company, 

First  National  Bank  Building, 

Shelby,  Montana. 

Gentlemen : 

We  are  replying  to  your  letter  of  July  19  regard- 
ing our  Bill  W-391-33  under  date  of  May  31,  1933. 

We  detected  the  omission  on  our  summary  of 
your  proportion  of  gas  sold  from  I.  Sindon  lease 
and  are  pleased  to  advise  that  same  will  be  in- 
cluded in  our  June  billing. 
Yours  truly, 

CWR:RP  [379] 
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JEAN  P.  GERLOUGH 

Redirect  Examination 
(Continued) 
By  Mr.  McCabe: 

Q.  Mr.  Gerlough,  in  the  year  of  1945  did  the 
Potlatch  Oil  and  Refining  Company  and  Inland 
Empire  Oil  and  Gas  Company  employ  an  attorney 
to  represent  them?  A.     Yes,  they  did. 

Q.     Who  did  they  employ  % 

A.    Mr.  E.  J.  McCabe  of  Great  Falls. 

Q.  And  who  represented  the  companies  in  in- 
forming Mr.  McCabe  he  was  attorney  for  these  two 
companies?  A.     I  did. 

Mr.  Everett:  I  think  that  is  wholly  irrelevant 
and  immaterial.  You  filed  the  pleadings,  didn't  you, 
in  the  action?   We  have  no  objection. 

Q.  After  I  was  employed  did  I  direct  your  at- 
tention to  certain  letters  and  communications  be- 
tween myself  as  attorney  for  the  two  companies 
you  mentioned  and  The  Ohio  Oil  Company? 

A.     Yes,  you  did. 

Mr.  Everett :  I  would  like  to  ask  first  what  is  the 
j^urpose  of  this  testimony. 

Mr.  McCabe :  The  purpose  of  the  testimony  is  to 
show  in  the  course  of  this  corerspondence  as  attor- 
ney for  the  company  express  demand  was  made  for 
an  accounting  being  made  upon  the  company  and 
that  no  accounting  was  made.  [380] 

Mr.  Everett:  I  didn't  think  any  part  of  account- 
ing was  to  be  tried  or  any  issue  with  respect  to  it 
this  morning. 
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Mr.  McCabe:  That  is  correct.  However,  your 
Honor,  we  have  alleged  in  the  complaint  a  demand 
for  accounting  was  made  and  no  accounting  was  in 
fact  made  pursuant  to  that  demand. 

The  Court:     When  was  it;  23  years  after? 

Mr.  McCabe:     What  is  that? 

The  Court:  Twenty-three  years  after  the  con- 
tract was  entered  into. 

Mr.  McCabe :  Oh,  yes,  in  1945  and  1946,  and  1946 
is  the  year  that  I  made  the  demand  as  attorney  for 
the  plaintiffs. 

Mr.  Everett:  I  don't  see  the  relevancy  of  it.  I 
can  state  for  the  record  if  that  is  sufficient  for  Mr. 
McCabe,  that  he  came  down  to  Casper,  Wyoming,  on 
July  27,  1946,  or  shortly  thereafter,  at  which  time 
Mr.  Healy  and  I  met  with  him,  and  he  said,  we  have 
a  claim,  and  we  said,  well,  if  you  have  one,  what 
is  your  contention?  He  told  us  his  contention  and 
we  said,  if  that  is  correct,  then  we  think  you  better 
go  to  court  with  it  because  we  just  cannot  agree 
with  it.  If  that  constitutes  a  demand,  if  that  is 
sufficient,  as  far  as  I  say,  I  will  say  it  was  a  demand, 
Mr.  McCabe.  I  don't  see  any  use  in  cluttering  up 
the  records.  Here  is  what  Mr.  McCabe  is  leading 
up  to,  this  bunch  of  papers.  [381] 

Mr.  McCabe:  You  said  you  would  stipulate  as 
to  certain  phases.  Will  you  stipulate  that  these 
letters  that  I  refer  to  I  wrote  you  demanding  that 
The  Ohio  Oil  Company  render  an  account  and  con- 
taining such  reference  to  the  fact  that  objections 
had  been  made  to  the  account  by  the  Potlatch  Oil 
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and  Refining  Company  and  the  Inland  Empire  Oil 

and  Gas  Syndicate? 

Mr.  Everett:  Yes,  that  is  actually  what  hap- 
j)ened  and  further  than  that  I  will  ask  you  to  add 
to  the  stipulation  for  the  record  there  is  one  other 
think  which  we  told  you  at  that  time  and  informed 
you  at  that  time  that,  our  construction  of  the  con- 
tract and  we  were  just  clearly  at  odds  and  you  bet- 
ter go  to  court  with  it. 

Mr.  McCabe:  You  recall  at  that  time  you  said 
if  these  errors  were  in  fact  that  The  Ohio  Oil 
Company  would  not  make  objections  on  the  grounds 
of  laches  and  limitations  of  actions  in  the  presence 
of  Mr.  Healy.  There  was  a  question  whether  or  not 
these  charges  were  correct  and  proper  but  that  is 
the  statement  you  made  at  that  time. 

Mr.  Everett:  Well,  I  have  a  memorandum  that 
I  made  at  that  time  of  our  conference,  and  I  will 
state  that  as  my  understanding,  and  if  that  isn't 
sufficient  to  cover  the  matter,  we  will  see  if  the  court 
wants  to  let  you  go  ahead.  I  think  it  is  wholly 
incompetent,  irrelevant  and  immaterial  to  any  issue 
in  the  trial.  [382] 

The  Court:  I  don't  know  that  it  does  any  more 
than  shows  you  went  do^^^i  there  and  had  a  talk 
with  the  officers  and  attorney  for  the  company  and 
made  a  demand  on  them  for  settlement  and  they 
declined  and  said  you  better  sue.  Now,  what  further 
is  necessary  in  connection  with  it? 

Mr.  Everett :  That  is  a  satisfactory  statement  of 
the  situation. 
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Mr.  McCabe:  That  is  satisfactory  to  me,  your 
Honor.  There  is  no  use  cluttering  it  up  with  what 
he  said  and  what  I  said.  Did  you  make  that  state- 
ment? 

Mr.  Everett:  You  said  what  the  court  said  was 
satisfactory  with  you  and  that  is  satisfactory  with 
me. 

Mr.  McCabe:     All  right. 

The  Court:     Now  take  up  the  next  matter. 

Mr.  McCabe:  Mr.  Everett,  is  there  any  question 
that  Mr.  H.  H.  Healy  was  Division  Manager  of 
The  Ohio  Oil  Company  during  the  year  1945,  and 
years  1946,  up  to  the  present  time  ? 

Mr.  Everett:  Yes,  sir,  as  Division  Manager,  and 
formerly  Division  Attorney  and  has  been  employed 
by  the  Company  as  Division  Attorney  and  as  Divi- 
sion Manager;  in  the  first  capacity  until  I  became 
associated  in  the  Company  in  1941  as  its  Division 
Attorney,  at  which  time  Mr.  Healy  was  Division 
Manager  and  has  continued  to  act  as  such  and  in 
that  capacity  has  since.  [383] 

Mr.  McCabe:     That  is  sufficient.   That  is  all. 

Mr.  McCabe:  The  next  witness  is  a  very  short 
witness.  Mr.  L.  J.  Yealy. 

L.  J.  YEALY 

was  called  as  a  witness,  and  having  been  first  duly 
sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  McCabe: 

Q.    Mr.  Yealy,  it  has  been  stipulated 


The  Court:     What  is  the  witness'  name? 
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A.    L.  J.  Yealy. 

Q.  You  were  employed,  were  you,  by  The  Ohio 
Oil  Company  at  various  times?  A.     Yes,  sir. 

Q.  And  during  the  years  of  1923  on  were  you 
employed  by  that  company?  A.     Yes,  sir. 

Q.  And  what  years  were  you  so  employed,  be- 
tween what  years  ? 

A.     By  The  Ohio  Oil  Company  ? 

Q.     Yes.  A.     Between  1893  and  1938. 

Q.  How  long  were  you  District  Superintendent 
for  The  Ohio  Oil  Company? 

A.     I  can't  answer  that  exactly. 

Q.     Just  approximately. 

Mr.  Everett:  Tell  him  what  years  you  mean,  23 
years  [384]  or  more  or  something  like  that. 

Q.     What  is  that?  A.     23  or  24  years. 

Q.  During  the  years  1923  to — from  1923  on  did 
you  hold  that  position  with  The  Ohio  Oil  Company  ? 

A.     Until  1938,  yes. 

Q.  Now,  during  those  years  was  there  any  other 
resident  agent  or  representative  of  The  Ohio  Oil 
Company  residing  in  Toole  County,  Montana? 

A.    Not  ahead  of  me. 

Q.  Ahead  of  you?     A.  Above  me. 

Q.  Above?     A.  Yes,  sir. 

Mr.  McCabe :     That  is  all. 

Cross-Examination 
By  Mr.  Everett: 

Q.  Mr.  Yealy,  when  did  you  first  go  to  the  Kevin 
Sunburst  Field  in  Toole  County,  Montana?  When 
did  you  first  go  to  Shelby? 
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A.  From  Wyoming  I  went  to  Shelby  in  1922, 
September  2nd. 

Q.     September   2,   1922'?  A.     Yes. 

Q.  And  you  were  in  charge  of  the  field  opera- 
tions? A.     Yes,  sir.  [385] 

Q.     And  in  charge  of  the  local  office? 

A.    Yes,  sir. 

Q.  Was  any  part  of  the  accounting  with  refer- 
ence to  those  operations  done  in  that  office? 

A.  The  accounting  was  done  in  the  head  offices 
at  Findlay,  and  then  Findlay  and  Casper. 

Q.     Did  you  know  Mr.  T.  P.  Jones? 

A.     I  did. 

Q.     Do  you  know  Mr.  Jean  Gerlough  ? 

A.    I  do. 

Q.  During  the  time  that  you  were  up  there  did 
either  of  those  gentlemen  make  any  complaint  to 
you 

Mr.  McCabe:  To  which  we  object  on  the  groimd 
it  is  improper  cross-examination.  The  witness  solely 
testified  to  his  connection  with  the  company.  Now, 
that  is  properly  a  part  of  the  case  in  chief. 

The  Court:  I  think  I  should  sustain  the  objec- 
tion. 

Mr.  Everett:  Well,  we  will  call  you  later.  Un- 
less you  want  to  while  the  witness  is  on  the  stand 
let  me  present  him  as  my  witness  on  direct  examina- 
tion. 

The  Court :  If  that  is  all  you  are  going  to  call  the 
witness  for,  that  one  point. 


vs.  The  Ohio  Oil  Co.  375 

(Testimony  of  L.  J.  Yealy.) 

Mr.  McCabe:  I  rest  anyway,  if  counsel  is 
through  his  cross-examination,  we  rest  our  case. 

The  Court :     You  rest  now  *? 

Mr.  McCabe:  Yes,  your  Honor,  plaintiff  [386] 
rests. 

Mr.  Everett:  We  will  call  Mr.  Yealy  as  our 
first  witness. 

The  Court :     For  the  defense. 

Mr.  Everett :  May  it  be  considered  that  the  ques- 
tions we  have  already  asked  him  on  cross-examina- 
tion shall  be  considered  as  part  of  the  direct  exam- 
ination ? 

The  Court:     It  may  be. 

Direct  Examination 
By  Mr.  Everett : 

Q.  Mr.  Yealy,  during  the  time  that  you  were  in 
Shelby  at  any  time  during  the  time  the  Troy  Sweet 
Grass  Oil  Syndicate  had  an  interest  in  the  Baker 
and  in  the  I.  Sindon  leases,  did  they  ever  object  to 
any  charges  made  in  connection  with  the  opera- 
tions on  those  leases  ? 

Mr.  McCabe:  To  which  we  object  on  the  grounds 
it  calls  for  a  conclusion  of  the  witness  and  that  the 
witness  be  confined  to  state  what  was  said  by  them 
in  any  conversations  or  communications  and  what 
he  said  in  return. 

The  Court:  I  will  let  him  testify  as  to  whether 
they  made  any  complaints  about  the  contract  about 
the  execution 

Mr.  McCabe :    About  the  charges. 
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Mr.  Everett :     About  the  charges  under  the  [387] 
contract. 

Mr.  McCabe:     That  is  all. 

The  Court :     Then  I  will  permit  him  to  answer. 

Q.     (By  Mr.  Everett) :     The  Troy  Sweet  Grass? 

A.    Answer  the  question  ? 

Q.    Yes. 

A.  There  was  no  direct  charges  as  I  can  remem- 
ber with  the  exception  on  Mr.  Gerlough's  part.  Mr. 
Gerlough  used  to  come  to  our  office  quite  often  and 
complain  and  ask  about  some  of  the  charges  that 
was  made;  some  of  the  questions  I  could  answer 
and  some  I  couldn't.  The  ones  I  couldn't  answer 
I  left  him  to  take  up  with  our  head  offices  either  in 
Findlay  or  Casper.  If  I  got  any  letters  as  to  this 
thing,  those  were  referred  to  our  legal  departments 
in  Findlay  or  Casper  and  they  I  supposed  answered 
his  questions  or  the  letters. 

Q.  Well,  did  Mr.  T.  P.  Jones  ever  make  any 
objections  to  any  charges  that  were  made;  did  he 
ever  make  any  objections  to  you  about  any  charges 
that  were  made  ? 

A.  He  never  came  to  my  office  or  never  con- 
tacted me  on  the  purpose  of  the  subject.  I  met  Mr. 
Jones  one  time  when  I  was  coming  from  Spokane 
across  to  Shelby  and  we  rode  in  the  same  car  and 
that  is  the  time  Mr.  Jones  had  charge  of  the  Pot- 
latch  and  these  other  properties  and  at  that  time 
he  questioned  some  of  our  charges  in  regard  to  a 
water  line  that  we  had,  and  he  said  at  that  time  that 
he  was  contemplating  [388]  bringing  a  suit  against 
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the  Ohio  Oil  Company  for  an  accounting.  And  I 
told  him  how  we  handled  the  business  from  the 
field  and  this  business  all  went  through  Casper  and 
Findlay.  And  after  I  had  talked  to  him  he  didn't 
say  ''yes"  and  he  didn't  say  "no";  he  seemed  to  be 
satisfied,  and  he  never  started  any  suit,  so  I  took 
it  for  granted  Mr.  Jones  was  satisfied  with  the  ex- 
planation I  gave  to  him  about  the  charges. 

Q.  Do  you  remember  about  when  that  was  when 
you  were  on  the  train,  what  year? 

A.  It  was  sometime  between  1922  and  1925,  or 
sometime  in  there. 

Q.  Was  it  shortly  after  you  went  into  the — was 
it  the  time  Troy  Sweet  Grass  had  the  properties 
or  Potlatch  and  Inland  had  the  properties? 

A.  Well,  I  don't  remember  just  when  they  made 
the  charges,  although  I  had  these  photostatic  copies 
and  the  like  in  my  office  that  I  could  have  told  at 
the  time  but  I  can't  remember  just  when  they  made 
those  charges,  when  they  were  consolidated  or  what- 
ever they  done. 

Q.  Did  he  ever  file  or  make — did  Mr.  Jones  ever 
file  or  make  any  written  complaints  to  your  office? 

A.     Not  to  my  memory. 

Q.     And  he  never  came  to  your  office  in  Shelby  ? 

A.  He  never  came  to  the  office  for  that  business. 
He  [389]  has  been  to  the  office  but  it  was  personal 
business  he  was  there  on  on  his  own. 

Q.  You  testified  Mr.  Gerlough  did  come  to  the 
office  from  time  to  time  ? 
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A.  Mr.  Gerlough  use  to  come  to  our  office  when 
he  had  some  question  to  ask  on  some  charges. 

Q.  When  is  your  best  recollection  of  the  first 
time  he  ever  came  to  the  office? 

A.  I  couldn't  tell.  Mr.  Gerlough  lived  there  in 
town  and  he  used  to  come  there  sometimes  maybe  on 
business  and  sometimes  maybe  to  visit  or  something 
but  I  couldn't  tell  the  first  time  Mr.  Gerlough  ever 
came  to  our  office. 

Mr.  Everett:     You  may  take  the  witness. 

Cross-Examination 
By  Mr.  McCabe : 

Q.  Mr.  Yealy,  since  the  time  you  discussed  this 
matter  with  Mr.  Jones  have  you  ever  talked  this 
matter  over  with  any  persons  at  all  ? 

A.     No,  sir,  not  with  the  Troy  Sweet  Grass  people. 

Q.     Have  you  talked  it  over  with  anyone  ? 

Mr.  Everett :  Of  course,  he  has  talked  to  me  and 
Mr.  Donovan;  is  that  what  you  are  getting  at.  We 
have  talked  to  him  the  same  as  you  have  as  a  [390] 
witness. 

Q.  (By  Mr.  McCabe) :  Let  him  answer  my 
question. 

A.    Yes,  I  have  talked  to  Mr.  Donovan. 

Q.     And  how  long  ago  was  that? 

A.    That  I  talked  to  Mr.  Donovan? 

Q.    Yes.  A.     Oh,  two  or  three  weeks  ago. 

Q.  Now  up  to  the  time  you  talked  to  Mr.  Dono- 
van two  or  three  weeks  ago  you  never  have  dis- 
cussed the  matter  of  these  claims  of  the  Potlatch 
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Oil  and  Refining  Company  and  the  Inland  Empire 
Oil  and  Gas  Syndicate  which  they  claim  to  have 
against  the  Ohio  Oil  Company  ?  A.     No,  sir. 

Mr.  McCabe:     That  is  all. 

Mr.  Everett:     That  is  all,  Mr.  Yealy. 

The  Court:  Mr.  Everett,  if  you  have  a  number 
of  witnesses,  we  can  run  until  12 :30  and  then  come 
back  at  2:00,  and  if  that  would  facilitate  your  ex- 
amination of  witnesses  and  introduction  of  testi- 
mony. You  figure  on  finishing  today? 

Mr.  Everett:  I  appreciate  that.  We  will  make 
an  effort  to  finish  by  12 :30,  your  Honor. 

The  Court:  Oh,  well,  then  go  ahead.  I  will  stay 
here  until  1:00  if  you  like  to  finish  now  if  you 
can. 

Mr.  Everett:  Defendant  offers  in  evidence  Ex- 
hibits P,  Q,  R,  and  S,  and  so  marked,  being  certi- 
fied copies  of  the  [391]  death  certificates  of  Mr. 
F.  E.  Hurley,  Mr.  Frank  B.  Firmin,  Mr.  John  Mc- 
Fayden,  and  Mr.  A.  M.  Seller. 

Mr.  McCabe:  To  which  we  object  on  the  grounds 
it  is  repetition;  the  deaths  of  all  of  these  persons 
has  been  admitted  and  stipulated  and  filed  in  the 
record  in  this  case  and  it  is  merely 

The  Court:  Well,  I  don't  know,  the  deaths  men- 
tioned here  and  the  testimony  taken  here  and  I 
don't  know  that  it  has  been  stipulated.  Did  you 
enter  into  a  stipulation  these  persons  died  on  a  cer- 
tain date? 

Mr.  Everett:  One  or  two  are  covered  but  I 
wanted  to  be  sure.  This  is  the  burden  I  have. 
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The  Court:  They  may  be  received  in  evidence 
and  no  question  can  be  raised  on  them. 

Whereupon  said  Defendant's  Exhibits  P,  Q,  R, 
and  S,  offered  and  received  in  evidence,  are  a  part 
of  this  record. 

Mr.  Everett:  Our  next  order  of  procedure  we 
have  two  depositions,  those  of  A.  M.  Gee  and  Mr. 
Luke,  and  Mr.  Donovan  will  take  care  of  those 
depositions,  and  we  will  try  to  handle  it  in  a  fashion 
of  considerably  shortening  it  by  .giving  a  summary 
of  it  and  let  Mr.  McCabe 

Mr.  McCabe:  I  will  be  willing  to  extend  the 
same  gracious  courtesy  extended  to  me  by  counsel 
when  we  were  presenting  our  testimony,  and  con- 
sent that  the  depositions  of  [392]  A.  M.  Gee  and 
Kenneth  Luke  be  admitted  in  e\T.dence  subject  to 
the  available  objections  except  the  objections  to  the 
form  of  the  question. 

Mr.  Donovan:  May  we  have  the  deposition  of 
K.  G.  Luke  opened,  your  Honor? 

The  Court:     Yes. 

Mr.  Donovan:  The  defendant  offers  in  evidence 
the  deposition  of  Mr.  K.  G.  Luke  or  Kenneth  G. 
Luke.  I  don't  suppose  the  court  wants  it  read? 

The  Court:     No,  it  isn't  necessary. 

Mr.  Donovan:  Does  the  court  desire  a  state- 
ment what  its  substance  is? 

The  Court :    Yes,  you  might  state  the  substance. 

Mr.  McCabe:  It  may  be  stipulated  the  deposi- 
tion may  be  entered  in  accordance  with  my  state- 
ment. 

TheCoui-t:     What  is  it? 
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Mr.  MeCabe:  I  have  said  I  will  make  no  objec- 
tions so  now  I  stipulated  the  deposition  may  be 
entered  subject  to  any  objections  available  to  the 
respective  parties  except  the  form  of  the  question. 

Mr.  Donovan :  The  deposition  w^as  taken  in  Spo- 
kane, Mr.  McCabe  being  present  and  examining 
the  witness.  Mr.  Luke  was  one  of  the  organizers 
of  Troy  Sweet  Grass  Oil  Syndicate.  He  was  secre- 
tary of  the  Troy  Sweet  Grass  Oil  Syndicate,  I  be- 
lieve he  indicates  until  the  fall  of  1923  and  he  [393] 
was  active  in  its  affairs  and  gathered  for  Troy 
Sweet  Grass  all  the  oil  and  gas  leases  in  the  Kevin 
Sunburst  field,  including  those  it  had  and  including 
all  those  in  the  contract  dated  June  15,  1922,  be- 
tween Troy  Sweet  Grass  Oil  and  Gas  Syndicate 
and  the  Ohio  Oil  Company.  He  testified  in  that 
connection  the  statements  rendered  to  Troy  Sweet 
Grass  up  until  its  interest  in  these  leases  and  this 
contract  was  assigned  in  1923  have  been  offered  in 
evidence,  these  statements.  In  that  connection  the 
court  wiJl  observe  that  certain  charges  that  are 
now  disputed  by  the  plaintiffs  appear  in  those  state- 
ments. 

Mr.  Luke  testified  that  during  the  period  he  was 
connected  with  Troy  Sweet  Grass  Oil  Company  or 
Oil  Syndicate  there  were  no  objections  made  by 
Troy  Sweet  Grass  Oil  Syndicate  to  any  of  these 
charges,  that  the  operations  were  satisfactory  and 
the  accounting  was  satisfactory,  at  least  as  far  as 
he  knows,  and  he  was  secretary  up  until  I  believe 
about  October,  1923.    I  think  that  is  sufficient  to 
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say.  We  are  offering  that  partly  on  the  construc- 
tion of  the  contract  by  the  parties  to  the  contract. 

The  Court :     Do  you  have  another  deposition  ? 

Mr.  Donovan:  We  have  another  deposition.  We 
offer  in  evidence  the  deposition  of  Mr.  A.  M.  Gee, 
which  was  taken  on  written  interrogatories  and 
cross  interrogatories.  If  I  may  do  so,  I  will  briefly 
state  that.  [394] 

Mr.  McCabe:  I  understand  the  same  ruling  of 
the  court  it  may  be  admitted  subject  to  the  same 
objections  of  the  respective  parties  except  as  to 
the  form  of  the  question. 

The  Court:     All  right. 

Mr.  Donovan:  That  is  satisfactory.  The  deposi- 
tion of  Mr.  Gee  was  taken  at  Findlay,  Ohio,  on 
w^ritten  interrogatories.  He  is  now  chief  comisel 
for  the  Ohio  Oil  Company  and  living  at  Findlay. 
In  1922  he  was  division  counsel  for  the  Ohio  Oil 
Company  and  his  office  was  at  Casper.  On  June 
15th,  1922,  or  the  day  before,  he  and  Mr.  Hurley 
came  to  Shelby  because  of  new  interests  in  the 
Kevin  Sunburst  field.  The  Sunburst  Oil  and  Gas 
Company  discovery  well  had  just  come  in  I  think 
on  June  5th,  1922,  and  was  deemed  to  be  a  com- 
mercial producer.  He  and  Mr.  Hurley  met  with 
A.  M.  Sellery,  who  was  the  lease  man  for  the  Ohio, 
and  they  were  told  by  Mr.  Sellery  that  he  had  con- 
tacted Mr.  Jones  and  made  sort  of  a  tentative  agree- 
ment, verbal  tentative  agreement,  with  Mr.  Jones, 
and  told  him  the  substance  of  it.  On  the  morning 
of  June  15th,  1922,  Mr.  Hurley  and  Mr.  Gee  went 
over  to  the  Troy  Sweet  Grass  office  and  met  Mr. 
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Jones  and  went  over  the  matter  with  him  along 
the  lines  which  Mr.  Sellery  had  said  had  been 
agreed  to  or  tentatively  agreed  to  and  they  reached 
an  agreement  with  Mr.  T.  P.  Jones  on  all  terms 
that  were  to  go  into  the  operating  agreement.  It 
was  to  be  operated  upon  a  basis  of  55%  to  the  Ohio 
and  45%  interest  in  the  leases  to  Troy  Sweet  Grass 
with  the  Ohio  [395]  furnishing  all  the  charges  and 
depending  upon  the  production  or  salvage  for  re- 
imbursement. Mr.  Gee,  when  that  was  agreed  to 
in  the  presence  of  Mr.  Hurley,  now  deceased,  and 
in  the  presence  of  Mr.  Sellery,  now  deceased;  Mr. 
Gee  went  back  to  his  office  and  drafted  the  con- 
tract. And  then  returned,  I  believe  Sellery  went 
with  him,  and  then  returned  to  the  Troy  Sweet 
Grass  office,  and  went  over  the  matter  with  Mr. 
Jones,  and  the  contract  was  in  all  respects  found 
satisfactory,  and  it  was  executed  on  behalf  of  Troy 
Sweet  Grass  by  Mr.  T.  P.  Jones,  President,  and 
Mr.  K.  G.  Luke,  as  Secretary,  and  executed  on 
behalf  of  the  Ohio  by  Mr.  Hurley,  Vice  President. 

There  was  no  objections  raised  to  the  language 
by  Mr.  Jones.  There  was  no  rewriting  of  the  con- 
tract, and  there  was  no  discussion  along  the  lines 
that  only  charges  within  the  four  comers  of  the 
lease  could  be  made.  The  language  of  the  contract 
is  that  all  costs  of  development  and  operation  shall 
be  paid  by  the  Ohio  Oil  Company  and  45%  thereof 
charged  to  Troy  Sweet  Grass  Oil  Syndicate,  and 
the  contract  expressed,  the  written  contract  is  identi- 
cal with  the  terms  of  the  verbal  agTeement,  and  there 
was  no  objection  to  the  written  contract  and  it  was 
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executed  that  way.  It  was  executed  the  same  day 
and  there  were  no  long  discussions  about  it.  Mr. 
Gee  also  covers  the  fact  that  Mr.  Hurley  is  dead, 
Mr.  Sellery  is  dead  and  Mr.  Firmin  is  dead  to  his 
personal  knowledge.  I  think  that  about  summarizes 
it.  [396] 

Mr.  Everett:  The  only  further  thing,  Mr.  Dono- 
van, is  Mr.  Gee  testifies  contrary  to  Mr. — the  pro- 
posed testimony  of  Mr.  Jones  as  to  the  form  of  the 
contract  and  as  to  the  wording  the  defendants  here 
say  was  a  special  wording,  and  Mr.  Gee  says  that 
wording  came  from  contracts  that  he  had  drafted 
earlier  and  he  attaches  to  his  deposition  and  makes 
a  part  thereof  an  agreement  dated  June  16th,  1922, 
between  the  Sunburst  Oil  and  Gas  Company  and 
the  Ohio  Oil  Company,  which  is  the  day  following 
the  agreement  wdth  Mr.  Jones'  Syndicate,  and  he 
also  attaches  photostatic  copies  of  a  contract  of 
September  15,  1920,  which  is  two  years  prior  that 
has  the  identical  wording  in  it  that  appears  in  the 
contract  in  suit.  Now  I  take  it,  Mr.  McCabe,  you 
have  no  objection  to  these  contracts  not  being  the 
originals  ? 

Mr.  McCabe:  Oh,  no,  those  copies  are  attached 
to  the  deposition  of  A.  M.  Gee  are  copies  of  the 
oidginal. 

Mr.  Everett :     That  is  correct. 

The  Court:  What  is  the  purpose?  Is  that  in- 
forming Mr.  Jones  and  anybody  else  interested  in 
the  kind  of  contracts  the  Ohio  were  entering  into 
in  that  field? 

Mr.   Everett:     No.    Mr.   Jones   testified   certain 
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wording  in  the  Troy  Sweet  Grass  contract  was  put 
in  there  at  his  special  instance  and  request  and 
Mr.  Gee  says  that  is  not  so;  he  says  he  drafted 
these  contracts:  "T  drafted  these  contracts  and  I 
followed  the  same  wording  I  have  been  using  [397] 
for  two  years  prior  to  that."  And  here  is  the  con- 
tract to  show. 

The  Court:     I  see  it. 

Mr.  Everett:  Mr.  McCabe  is  raising  no  objec- 
tion insofar  as  these  contracts  not  being  the  original. 

Mr.  McCabe:  That  is  true  as  to  the  correctness 
of  those  exhibits,  of  those  photostatic  copies  referred 
to  in  Mr.  Gee's  deposition;  those  are  true  copies. 

Mr.  Everett:  What  I  am  asking  about  is  the 
best  evidence  rule;  you  are  not  going  to  insist  on 
this? 

Mr.  McCabe:  No,  they  are  secondary  evidence. 
Of  course,  there  are  other  legal  questions. 

Mr.  Everett:  I  understand  you  reserved  your 
other  objections. 

Mr.  Donovan:  We  have  had  a  number  of  stipu- 
lations admitting  facts  that  are  pleaded  in  the  de- 
fendant's answer  and  I  presume  they  ought  to  be 
offered  in  evidence.  We  offer  in  evidence  the  stipu- 
lation filed  in  this  case  November  7th,  which  was 
drawn  and  executed  at  Mr.  McCabe 's  request,  de- 
fining the  respective  positions  with  the  Ohio  Oil 
Company  which  Mr.  Sellery,  Mr.  Yealy,  Mr.  Mc- 
Cracken,  Mr.  Billstone,  Mr.  Firmin  and  Mr.  Hun- 
gerford  and  Mr.  McFayden,  and  the  period  that 
they  held  these  respective  positions. 

Mr.  McCabe:     No  objection. 
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The  Court :     Is  it  in  the  case  in  any  way  T 

Mr.  McCabe:  It  was  filed  in  this  court  in  No- 
vember, [398]  1949. 

The  Court :     They  may  be  received  in  evidence. 

Mr.  Donovan:  We  offer  in  evidence  stipulation 
of  facts  admitted  which  was  filed  in  this  court  Au- 
gust 29th,  1949,  and  contains  four  pages  and  ten 
paragraphs. 

Mr.  McCabe:  No  objection.  I  think  they  are 
already  a  part  of  the  record. 

Mr.  Donovan:  Well,  some  parts  are  already  a 
part  of  the  record.  We  offer  in  evidence  a  stipulation 
— ^no,  this  not  a  stipulation.  It  is  additional  facts 
admitted  by  the  plaintiffs  consisting  of  seven  pages 
and  filed  in  this  court  December  14th,  1949. 

Mr.  McCabe:     No  objection. 

The  Court :     It  may  be  received  . 

Mr.  Donovan :  Pursuant  to  the  rules  of  proce- 
dure the  defendants  admit  the  plaintiffs'  Potlatch 
Oil  and  Refining  Company  certain  interrogatories, 
10  interrogatories,  9  of  which  have  been  answered 
and  the  10th  one  counsel  filed  objections  to  it.  I 
offer  in  evidence  the  interrogatories  and  answers 
so  far  as  given  which  include  statement  of  monthly 
payments  made  by  the  Ohio  Oil  Company  to  Pot- 
latch Oil  and  Refining  Company  during  the  period 
of  the  Ohio's  operations. 

Mr.  McCabe:     No  objection. 

The  Court:     It  may  be  received  in  evidence. 

Mr.  Everett:  Mr.  McCabe,  will  you  also  [399] 
stipulate  that  the   same  payments  were   made   at 
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about  the  same  time  in  so  far  as  Inland  Empire 
Oil  and  Gas  Syndicate  is  concerned'? 

Mr.  McCabe:     Approximately. 

Mr.  Donovan:     You  mean  approximate  time? 

Mr.  McCabe:  Yes,  there  is  no  objection  to  that. 
That  is  correct.   That  is  the  facts. 

The  Court :     It  may  be  understood. 

Mr.  Everett:  We  offer  in  evidence  Defendant's 
Exhibit  T,  being  a  certified  copy  of  the  dissolution 
of  Troy  Sweet  Grass  Oil  Syndicate,  which  is  acted 
on  July  18th,  1925,  and  properly  certified  to  by  the 
County  Clerk  and  Recorder  of  Toole  County,  Mon- 
tana. 

Mr.  McCabe:  We  have  no  objection.  It  is  ad- 
missible. 

The  Court :     It  may  be  received  in  evidence. 

Mr.  Everett:  To  corroborate  Mr.  Gee's  testi- 
mony we  offer  Defendant's  Exhibit  U;  it  is  a  con- 
tract dated  September  15,  1921,  between  the  Ohio 
Oil  Company  and  Blackstone  Petroleum  Company. 

Mr.  McCabe:  To  which  we  object  upon  the 
grounds  and  for  the  reason  that  the  exliibit  is  in- 
competent, irrelevant  and  immaterial;  no  proper 
foundation  has  been  laid  for  its  admission ;  it  relates 
to  a  collateral  contract  not  affecting  any  of  the 
parties  to  this  action  or  affecting  the  land  involved 
in  this  action. 

The  Court:  What  is  it?  What  is  the  purpose 
of  it?  [400] 

Mr.  Everett:  It  has  the  identical  wording  that 
the  suit  contract  has  and  that  the  other  contracts 
have  that  are  attached  to  Mr.  Gee's  deposition. 
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The  Court:  Then  it  would  have  some  reference 
to  the  deposition  of  Mr.  Jones  in  respect  to  the 
language  he  says  he  proposed? 

Mr.  Everett:  That  is  right,  it  would  be  in  con- 
flict, his  testimony,  and  corroborate  Mr.  Gee's  tes- 
timony. 

Mr.  McCabe:  But  he  was  not  a  party  to  this. 
If  your  Honor  please,  this  is  purely  hearsay  evi- 
dence. 

The  Court :     Who  was  not  a  party  ? 

Mr.  McCabe:  This  is  Blackstone  Petroleum 
Company  and  The  Ohio  Oil  Company. 

The  Court : .  That  is  one  of  The  Ohio  Oil  con- 
tracts ? 

Mr.  Everett:    Yes,  sir. 

The  Court:  For  the  purpose  of  comparison  of 
what  was  said  or  in  support  of  what  Mr.  Gee  tes- 
tified to  I  think  it  would  be  admissible  on  that 
point  alone.  It  shows  that  was  the  sort  of  contract 
Ohio  Oil  Company  was  drawing  in  the  field.  You 
have  already  got  two  or  three  others,  haven't  you? 

Mr.  Everett:     Yes,  sir. 

The  Court:  And  this  is  simply  along  the  same 
line,  isn't  it? 

Mr.  Everett:  That  is  right,  and  there  were  pos- 
sibly some  more.  [401] 

The  Court:  I  think  that  purpose  on  that  pur- 
pose alone  I  will  admit  it  in  evidence. 

Mr.  Everett:  That  is  the  purpose  for  which  it 
is  offered,  your  Honor. 

The  Court:     Yes. 
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Mr.  McCabe:  Received  subject  to  my  objection? 
I  see  no  purpose. 

'The  Court:  Yes,  overrule  your  objection  on  that 
point. 

Mr.  Everett:  Now,  to  show  the  general  custom 
in  the  area  with  reference  to  matter  of  charges  I 
have  an  operating  agreement  dated  March  1st,  1923, 
between  the  Carter  Oil  Company  and  John  T. 
O'Neil  and  F.  A.  Oulton,  covering  lands  described 
therein  as  the  SW  i/4  of  Section  2  and  the  NW  i/4 
of  Section  11,  Township  35  North,  Range  2  West 
of  the  Montana  meridian.  The  original  agreement 
I  have  been  unable  to  locate,  your  Honor.  It  is 
out  of  the  State  and  I  have  had  diligent  search 
made  by  the  Carter  Oil  Company  and  by  my  com- 
pany who  had  an  interest  in  the  lease  at  one  time 
and  they  have  been  unable  to  find  it,  and  I  don't 
know  that  Mr.  McCabe  has  any  objection  to  this 
from  the  standpoint  of  secondary  evidence  rule  but 
I  would  respectfully  ask  him  to  waive  that. 

Mr.  McCabe:  I  don't  know.  If  you  made  this 
copy,  or,  in  other  words,  I  don't  object 

Mr.  Everett:  I  can  state  the  copy  was  made 
from  [402]  the  original  that  was  in  our  files  about 
fifteen  years  ago  and  that  is 

Mr.  McCabe:  Well,  as  far  as  its  being  a  copy 
of  this  purported  agreement  I  have  no  objection 
to  that,  but  I  do  object  to  the  admission  of  the 
exhibit. 

The  Court:  I  think  you  have  that  in  the  record 
already,  the  charges  of  other  companies;  haven't 
you,  some  evidence? 
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Mr.  Everett:     I  don't  believe  we  have. 

The  Court:  Well,  that  is  all  really  a  part  of 
an  accounting. 

Mr.  Everett:  It  is  the  matter  of  custom  of  the 
business  and  the  interpretations  of  the  contract 
itself j  and  we  are  offering  it  to  support  our  posi- 
tion that  the  wording  Mr.  McCabe  contends  is  con- 
vincing to  support  our  contention  it  is  not  ambiguous. 
Now,  I  call  the  Court's  attention  to  this  w^ording 
at  page  5  of  Defendant's  proposed  Exhibit  Y,  it 
says:  "It  being  extremely  understood  that  the  limit 
of  his  liabilities  shall  be  the  value  of  his  certain 
production  and  equipment  interests."  Now,  the  way 
it  is  stated  in  the  Ohio  contract  is:  "But  in  no 
case  shall  the  parties  be  held  beyond  his  interest 
in  the  production  or  equipment  of  the  lease."  It 
is  the  same  principle  said  in  a  different  way,  and 
we  offer  that  as  being  an  operating  agreement  and 
was  entered  into  on  or  about  the  time  and  by 
companies  not  [4033]  related  in  any  way  to  The 
Ohio  Oil  Company  showing  the  custom  and  practice 
with  reference  to  this  type  of  operations  at  that 
place  and  time. 

The  Court:  Where  was  the  land  situated  with 
leference  to  the  land  in  this  suit? 

Mr.  Everett:  The  lands  in  this  suit  are  not, 
I  won't  say  it  is  in  the  same  field,  your  Honor. 
The  lands  in  suit  here  are  in  Township  35  and 
36  North,  I  believe  that  is  correct,  and  I  believe 
was  in  range  2  West.  These  lands  are  in  Township 
35  North,  Range  2  West.  I  mean  they  are  all  in 
the  same  Township  and  Range  or  next  to  the  ad- 
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joining  Townsliip  and  Range  of  the  lands  in  ques- 
tion. I  have  offered  it  in  evidence. 

Mr.  McCabe:  The  Plaintiffs  object  to  the  ex- 
hibit offered  by  the  defendants  upon  the  grounds 
and  for  the  reason  that  there  is  no  proper  founda- 
tion laid  for  its  admission;  that  it  is  wholly  incom- 
petent, irrelevant  and  immaterial.  The  terms  of 
the  two  contracts  are  not  identical.  They  relate 
to  different  parties  and  to  different  lands,  and  it 
is  not  a  proper  method  of  proving  custom  in  the 
business,  the  business  practices,  if  that  is  the  pur- 
pose of  it.  Of  course,  I  make  no  objection,  if  your 
Honor  please,  or  exclude  from  that  objection  the 
proposition  that  it  is  a  carbon  copy  and  not  the 
original. 

Mr.  Everett:     It  is  a  photostatic  copy.  [404] 

Mr.  McCabe :     I  should  say  photostatic  copy. 

The  Court:  Well,  the  Court  will  consider  it 
later  subject  to  your  objection. 

Mr.  Everett:     Call  Mr.  W.  H.  McGrath. 

W.  H.  McGRATH 

was  called  as  a  witness,  and  having  been  first  duly 
sworn,  testified  as  follows : 

Direct  Examination 

By  Mr.  Everett : 

Q.  Will  you  please  state  your  name  ? 

A.  W.  H.  McGrath. 

Q.  Your  present  employment? 

A.  With  The  Ohio  Oil  Company. 
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Q.  How  long  have  you  been  employed  by  The 
Ohio  Oil  Company? 

A.     Since  November,  1927. 

Q.  What  is  the  nature  of  your  employment,  the 
character  of  your  duties  with  the  company  ? 

A.     I  am  in  the  accounting  department. 

Q.  What  part  of  the  accounting  department 
tvork  is  in  the  Casper  Division? 

A.     The  Division  accounting. 

Q.     Division  accounting  at  Casper,  Wyoming? 

A.    Rocky  Mountain  Division.  [405] 

Q.  And  you  have  been  employed  in  that  divi- 
sion it  would  be  since  1926?  A.     1927. 

Q.  Did  you  at  my  request  make  a  search  of  all 
of  the  old  files  of  The  Ohio  Oil  Company  in  Casper, 
Wyoming,  relating  to  operations  on  the  Baker  and 
Sindon  leases,  that  is,  the  I.  H.,  Irving  H.  Baker 
lease,  covering  the  SE  1/4  of  Section  4,  SW  14  of 
Section  3,  Township  35  North,  Range  2  West, 
Toole  County,  Montana?  A.     I  did. 

Q.  And  also  covering  the  Israel  Sindon  lease 
embracing  the  north  half  of  Section  1,  Township 
35  North,  Range  2  West,  Toole  County  Montana? 

A.    I  did. 

Q.     Did  you  make  a  similar  search? 

A.     I  did. 

Q.  Of  all  files  and  correspondence  relating  to 
those  two  leases?  A.     Yes,  sir, 

Q.  In  the  division  office  at  Casper  did  you  make 
a  similar  search  for  all  correspondence  with  respect 
to  the  Oliver  O'Hannon  lease,  covering  the  east  half 
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of  the  west  half  and  the  west  half  of  the  east  half 
of  Section  26,  Township  36  North,  Range  2  West, 
and  the  Baptise  Sindon  lease,  covering  the  south 
half  of  Section  1,  Township  35  North,  Range  2 
West,  and  the  Newt  Haskin  lease  of  Toni  Haskin 
lease  it  is  sometimes  called,  covering  the  south 
half  of  Section  25,  Township  36  North,  Range  2 
West? 

A.  Yes,  the  Oliver  O'Hannon,  the  B.  Sindon 
and  Haskin  lease.  [406] 

Q.     Yes.  A.     I  did. 

Q.     You  searched  all  those  files  ? 

A.    Yes,  sir. 

Q.  In  your  search  of  those  files  did  you  find 
any  letters  of  complaint  therein  with  reference  to 
charges  made  by  the  Ohio  accounting  against  the 
interests  of  Troy  Sweet  Grass  Oil  Syndicate? 

A.     No,  sir,  I  did  not. 

Mr.  Everett:  We  offer  in  evidence  Defendant's 
Exhibit  W,  a  map  of  the  Sweet  Grass  Arch  Field, 
Toole  County,  Montana,  showing  thereon  the  loca- 
tions of  the  leases  thereon  referred  to. 

Mr.  McCabe:     For  what? 

Mr.  Everett:  For  illustrative  purposes  in  con- 
nection with  the  witness  here  in  examination. 

Q.     Handing  you  Defendant's  Exhibit  W 

The  Court:  That  is  the  one  referred  to  before; 
it  was  just  marked  and  received  in  evidence? 

Mr.  McCabe:    Yes. 

Q.  Your  testimony  just  given  refers  to  the 
leases  shown  on  Defendant's  Exhibit  W,  is  that 
correct?  A.     That  is  correct. 
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Q.  In  your  search  of  the  files  of  The  Ohio  Oil 
Company  in  the  Casper  office  did  you  find  any 
complaint  from  the  Potlatch  Oil  and  Refining  Com- 
pany with  respect  to  the  Oliver  O'Hannon  and  the 
Baptise  Sindon  leases'?  A.     No,  sir. 

Mr.  Everett :    You  may  have  the  witness.  [407] 

Cross-Examination 
By  Mr.  McCabe : 

Q.  Mr.  McGrath,  to  shorten  up  the  cross-exam- 
ination, I  understand  from  your  testimony  that  you 
searched  the  records  and  files  of  The  Ohio  Oil 
Company  but  didn't  find  what  you  call  any  com- 
plaints concerning  these  leases  which  you  have  re- 
ferred to? 

A.    No,  that  is  not  what  I  testified,  Mr.  McCabe. 

Q.  Now  respecting  those  complaints  which  you 
were  looking  for,  did  you  know  whether  any  other 
complaints  had  been  made  and  filed  in  any  other 
offices  of  The  Ohio  Oil  Company  f 

Mr.  Everett:  I  object  to  the  question.  He  ex- 
amined only  the  files  at  Casper. 

Mr.  McCabe:     Division  headquarters? 

Mr.  Everett:    Division  headquarters  at  Casper. 

Q.  You  made  no  search  of  any  other  files  of 
The  Ohio  Oil  Company  other  than  those  you  testi- 
fied to?  A.     No,  sir. 

Mr.  McCabe :     That  is  all. 
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Redirect  Examination 
By  Mr.  Everett : 

Q.  And  the  records  in  the  Casper  Division,  they 
also  [408]  included,  did  they  not,  the  records  which 
were  previously  filed  in  the  field  office  at  Shelby, 
Montana?  A.     Yes,  that  is  right. 

Mr.  McCabe:  To  which  we  object  on  the  ground 
and  for  the  reason  the  witness  has  not  shown  him- 
self qualified  to  answer,  no  proper  foundation  has 
been  laid. 

The  Court:     All  right,  qualify  the  witness. 

Q.  (By  Mr.  Everett) :  Do  you  know  whether 
the  records  of  The  Ohio  Oil  Company  at  Shelby, 
Montana,  were  transferred  to  Casper  at  any  time? 

A.     They  were. 

Q.  Can  you  state  about  when  they  were  so  trans- 
ferred ? 

A.  I  would  say — that  I  can't  answer  correctly 
but  I  think  it  was  in  1943. 

Q.     But  you  do  know  they  were  so  transferred? 

A.  I  do  know  that  I  have  seen  them  and  I  went 
all  through  them. 

Q.  And  you  examined  those  records  so  your  tes- 
timony is  the  same  or  included  in  your  testimony 
in  regard  to  records  in  the  Casper  office? 

A.    Yes,  sir,  I  went  through  those  records. 
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Recross-Examination 
By  Mr.  McCabe : 

Q.  Mr.  McGrath,  did  you  personally  handle  the 
moving  of  those  records  from  the  Shelby  office  to 
the  Casper  office?  A.     No,  sir. 

Q.  You  rely  upon  in  your  testimony  from  what 
is  told  you  by  some  other  third  person  ? 

Mr.  Everett:  We  object;  he  is  trying  to  badger 
the  witness. 

The  Court :  In  regard  to  the  correspondence  and 
so  forth  that  were  transferred,  and  I  think  from 
his  testimony  they  knew  they  belonged  to  the  office 
before  they  came  imder  him  at  Casper,  is  that  the 
situation  *? 

A.     That  is  right,  sir. 

Q.  You  could  identify  them,  couldn't  you  from 
appearance?  A.    Yes,  sir. 

Q.  And  contents  that  they  belonged  to  your 
Shelby  office? 

A.  Yes,  sir.  I  believe  they  came  down  in  the 
original  file  that  was  in  Shelby.  They  were  left  in 
the  containers  and  wi'apped  and  sent  to  Casper 
from  the  Shelby  office  in  their  original  containers. 

The  Court :    Well,  go  ahead  along  that  line. 

Q.  (By  Mr.  McCabe)  :  I  understand  from  your 
testimony,  and  correct  me  if  I  am  misstating  it,  that 
of  your  own  personal  knowledge  you  [410]  don't 
know  whether  the  records  from  the  Shelby  office 
were  the  same  records  which  you  examined  at 
Casper? 
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A.  I  didn't  see  the  records  in  Shelby,  Mr.  Mc- 
Cabe. 

Q.  So  that  for  your  information  you  rely  upon 
statements  made  to  you  by  other  persons? 

Mr.  Everett :     I  object  to  that 

A.     No,  I  didn't. 

Mr.  Everett:  There  is  no  testimony  about  state- 
ments from  other  persons.  He  testified  he  saw  the 
file  and  he  knew  it  was  the  original  file  that  was 
transferred;  and  he  has  not  testified  those  were  all 
the  records  from  Shelby;  he  testified  the  records  at 
Casper  which  included  records  of  the  Casper  office 
also  included  records  as  he  found  therein  that  had 
been  transmitted  from  Shelby. 

Q.  Upon  that  information  do  you  testify  that 
the  records  that  you  saw  in  Casper  were  the  origi- 
nal files  of  the  Shelby  office  ? 

A.  Because  I  recognize  the  type  of  files  that  are 
kept  in  the  field  offices. 

Q.  So  that  other  than  the  markings  on  those  files 
which  correspond  with  files  kept  generally  by  the 
company  in  the  field  offices  you  have  no  other  in- 
formation as  to  the  identity  of  those  records  from 
the  Shelby  office  as  being  the  original  records  in 
that  office'? 

A.  When  you  say  files,  Mr.  McCabe,  do  you 
mean  file  [411]  cabinets  or  contents  ? 

Q.     I  refer  to  the  contents. 

A.  I  recognized  the  contents  as  the  kind  of 
papers  and  records  we  do  keep  in  our  field  offices. 

Mr.  Everett:     Did  you  see  in  there  any  original 
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letters  addressed  to  Mr.  L.  J.  Yealy  by  the  Inland 
Empire  Oil  and  Gas  Syndicate  or  the  Potlatch  Oil 
and  Refining  Company? 

A.     Yes,  I  did. 

Q.  (By  Mr.  McCabe) :  But  still  you  don't  an- 
swer my  question,  other  than  what  you  have  testi- 
fied from  the  appearance  of  the  files  in  the  Shelby 
office  that  appear  to  be  files  from  the  Shelby  office 
which  were  among  the  files  in  the  Casper  office*? 
You  don't  know  whether  those  files  in  the  Shelby 
office  or  in  the  Casper  office  which  you  call  or 
identify  as  original  files  from  the  Shelby  office 
were  or  were  not  the  original  files  from  the  Shelby 
office? 

A.     I  have  no  way  of  knowing  that,  Mr.  McCabe. 

Mr.  McCabe :     That  is  all. 

Mr.  Everett :    That  is  all.  [412] 

JOHN  MORRISON 
was  called  as  a  witness,  and  having  been  first  duly 
sworn,  testified  as  follows: 

Direct  Examination 

By  Mr.  Everett: 

Q.  Please  state  your  name. 

A.  John  Morrison. 

Q.  Where  do  you  live?  A.    Findlay,  Ohio. 

Q.  By  whom  are  you  employed? 

A.  Ohio  Oil  Company. 
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Q.     How  long  have  you  been  so  employed  ? 

A.     Thirty-two  years. 

Q.  When  did  you  start  working  for  the  com- 
pany ?  A.     1917. 

Q.     In  the  Findlay  ofdce? 

A.     Findlay  office. 

Q.     That  is  the  main  office  of  the  company  ? 

A.     Main  office. 

Q.  And  you  are  employed  there  at  the  present 
time  ?  A.     Right. 

Q.  What  have  been  the  nature  of  your  duties  in 
connection  with  your  employment  for  The  Ohio  Oil 
Company  during  that  period?  Just  tell  us  about  it 
in  your  own  words. 

A.  I  have  been  in  the  producing  accounting 
department  all  during  this  period  of  time,  32  years. 

Q.     And  what  is  your  present  position '? 

A.     Analyst. 

Q.  What  kind  of  analyst,  accoimting  analyst  in 
connection  [413]  with  production  ? 

A.     That  is  right. 

Q.     Joint  interest  accoimts  ? 

A.     Joint  interest  accounts. 

Q.  And  the  interpretation  of  contracts  and  ap- 
plication of  accounting  principles  thereto  ? 

A.    Right. 

Q.  How  long  have  you  been  doing  that  type  of 
work*?  A.     Five  years. 

Q.  You  have  been  head  of  that  department  for 
five  years?  A.     Right. 
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Q.  And  prior  to  that  time  were  you  an  assistant 
in  that  department? 

A.  Assistant  department  head,  accounting  de- 
partment. 

Q.  Assistant  accounting  department  head.  Mr. 
Morrison,  I  will  ask  you,  referring  to  Plaintiff's  Ex- 
hibit W,  which  I  hand  you,  whether  you  have  checked 
all  of  the  files  in  The  Ohio  Oil  Company  home  office 
with  respect  to  the  leases  designated  on  Exhibit  W, 
as  follows:  Thomas  Anderson,  Cora  B.  Phillips, 
Harry  W.  Phone,  Oliver  Hannon,  Knut  Kaskin, 
also  kno\^m  as  Toni  Kaskin,  Isarel  Sandan,  Bap- 
tiste  Sandan,  and  Irving  H.  Baker?  Have  you 
checked  all  of  the  correspondence  and  other  files 
of  the  company  with  respect  to  the  accounting 
under  those  leases? 

A.     I  have  searched  those  files. 

Q.  In  your  search  did  you  find  therein  any  com- 
plaints from  the  Troy  Sweet  Grass  Oil  Syndicate 
with  respect  to  any  [414]  accounts  which  were  re- 
turned to  that  company  during  the  time  it  was  a 
joint  interest  owner  under  part  of  these  leases? 

A.     I  did  not. 

Q.  In  your  search  of  the  files  did  you  find  any 
complaint  or  objections  with  reference  to  account- 
ing in  the  Potlatch  Oil  and  Refining  Company,  or 
statements  of  account,  charges,  credits,  and  so  forth 
with  respect  to  the  leases  designated  as  the  Oliver 
Hannon  and  as  to  the  Baptiste  Sandan  leases  ? 

A.  I  recall  of  no  objection  to  the  accounting,  no, 
sir. 

Q.    On  those  two?  A.    On  those  two. 
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Q.  Did  you  find  any  in  the  files,  any  objection 
from  the  Troy  Sweet  Grass  Oil  Syndicate  with  re- 
spect to  the  accounting-  covering  the  Knut  Kaskin 
lease,  being  the  south  half  of  Section  25,  Township 
36  North,  Range  2  West? 

A.     I  recall  finding  no  objections. 

Q.  I  have  here  Plaintiffs'  Exhibit  D,  which  are 
all  of  the  Ohio  interest  accounts  to  the  Troy  Sweet 
Grass  Oil  Syndicate.  I  will  hand  these  to  you  and 
ask  you  if  you  recognize  them  as  the  original  state- 
ments which  were  sent  to  that  company  on  or  about 
the  dates  indicated  therein?  A.     I  do. 

Q.     And  they  are  the  originals  ? 

A.     They  appear  to  be  the  originals. 

Q.  I  will  ask  you  to  look  at  some  of  these  state- 
ments, mido  them  if  you  like,  and  state  whether  the 
categories  or  [415]  summarization  of  charges  are 
the  same  in  these  accounts  as  in  the  subsequent 
statements  of  account  of  Potlatch  Oil  and  Refining 
Company  and  to  Inland  Empire  Oil  and  Gas  Syn- 
dicate, if  you  know?  Pick  out  what  you  consider 
a  representative  statement  and  give  us  your  testi- 
mony with  reference  to  those  items.  Take,  for  ex- 
ample, the  summary  sheet  for  some  month  there 
you  think  is  representative. 

A.     I  would  say  this  is  one,  February  28,  1923. 

Q.  February  28,  1923,  statement  to  the  Troy 
Sweet  Grass  Oil  Syndicate  and  it  was  thereon  a 
summary  of  charges  and  credits.  Will  you  please 
state   what   categories  or  items   are  listed  in  the 
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summary  of  charges  against  the  account  of  Troy 

Sweet  Grass  Oil  Syndicate? 

Mr.  McCabe:  Your  Honor,  the  statements  are 
the  best  evidence.  They  speak  for  themselves  and 
they  are  all  admitted  in  evidence,  and  it  looks  to 
me  that  this  is  all  repetition  and  wholly  immaterial. 

Mr.  Everett:  Well,  we  don't  need  to  go  into  it. 
We  can  compare  the  statements.  This  man  is  the 
man  who  has  done  the  work  and  I  thought  you 
might  like  to  know  about  it,  and  he  will  testify 
they  are  the  same  items  in  this  accounting  and 
subsequent  accounting,  and  if  counsel  is  satis- 
fied  

Mr.  McCabe:  Just  a  minute,  and  which  I  think 
it  is  all  repetition  and  it  is  not  the  best  evidence. 
The  statements,  themselves,  are  the  best  evidence 
of  their  contents.  [416] 

Mr.  Everett:  This  testimony  is  these  categories 
and  items  here  on  this  account  are  the  same  as  on 
the  subsequent  accounts  of  Potlatch  and  to  Inland 
Empire  Oil  and  Gas  Syndicate  as  to  the  Baker  and 
Sindon  leases,  is  that  correct  % 

A.     Correct. 

Q.  (By  Mr.  Everett) :  Were  these  same  items 
of  the  charges  included  in  the  accoimting  to  Pot- 
latch Oil  and  Refining  Company  with  respect  to  the 
Oliver  Hannon  and  B.  Sindon  leases  ? 

A.    They  are  the  same. 

Q.  Referring  to  Plaintiffs'  Exhibit  E,  what  do 
these  refer  to  in  your  accounting  department? 

A.     Those  are  the  remittance  slips. 


vs.  The  Ohio  Oil  Co.  403 

(Testimony  of  John  Morrison.) 

Q.  And  what  is  the  purpose  they  accompany  the 
checks,  is  that  right,  accompany  the  remittances? 

A.  These  are  made  for  the  purpose  of  the  dis- 
bursing  department  issuing  the   check  therefrom. 

Q.     And  in  payment  of  the  amount  shown  thereon  ? 

A.     Right. 

Q.  And  these  accompany  the  monthly  statements 
whenever  there  is  a  credit  balance  ? 

A.     That  is  right,  together  with  the  check. 

Q.  Do  you  know  of  your  own  knowledge  that 
such  a  statement  accompanied  each  and  all  of  the 
transmittals  of  checks  to  the  Potlatch  Oil  and  Re- 
fining Company  and  to  the  Inland  [417]  Empire 
Oil  and  Gas  Syndicate  for  each  of  the  months  that 
they  had  a  credit  balance  ?  A.     They  did. 

Mr.  Everett:  I  think  Mr.  Gerlough  already  tes- 
tified they  received  them  and  I  just  want  to  prove 
we  sent  them,  your  Honor. 

Q.  And  those  statements  were  all  in  substantially 
the  same  form  as  I  am  showing  you  in  Plaintiffs' 
Exhibit  E  ?  A.     That  is  right. 

Mr.  Everett :    You  may  have  the  witness. 

Cross-Examination 

By  Mr.  McCabe: 

Q.  Mr.  Morrison,  do  I  understand  from  your 
testimony  you  intend  to  convey  the  impression  that 
all  statements  that  were  mailed  and  sent  out  cover- 
ing the  operations  under  the  operating  agreement 
involved  in  this  action  and  were  sent  to  Potlatch 
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Oil  and  Refining  Company  and  Inland  Empire  Oil 
and  Gas  Syndicate  were  identical  in  amounts,  or, 
no,  identical  in  items  of  expenditures  charged  as 
appears  in  the  Troy  Sweet  Grass  statements  which 
you  just  examined? 

A.  In  substance  they  were  the  same.  The  same 
structure  was  used  in  j)reparing  the  bills. 

Q.  And  have  you  made  a  detailed  examination 
recently  of  these  statements  that  were  mailed  to  the 
Potlatch  Oil  and  [418]  Refining  Company  and  In- 
land Empire  Oil  and  Gas  Syndicate? 

A.     I  examined  a  few  of  them. 

Q.  Didn't  you  find  there  were  any  charges  or 
items  of  expenditures  listed  on  subsequent  state- 
ments given  to  Potlatch  and  Inland  Oil  and  Gas 
Syndicate  as  to  make  a  substantial  difference  from 
the  items  that  appear  in  the  statements  issued  to 
the  Troy  Sweet  Grass  Oil  Syndicate  ? 

Mr.  Everett:  What  are  you  referring  to?  You 
might  apprise  the  witness  and  tell  him  to  what  item 
you  refer,  referring  to  camp  expense,  water  ex- 
pense. 

Mr.  McCabe:  Well,  he  said  he  examined  these 
statements.  I  want  information  to  see  what  he 
knows  about  it. 

Mr.  Everett :  Do  you  want  him  to  examine  them 
now,  Mr.  McCabe?  They  are  right  here;  he  can 
examine  them. 

The  Court:  He  can  answer  the  question.  It  is 
rather  broad  and  comprehensive  and  it  covers  so 
much  territory  I  don't  know  whether  he  can  answer 
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it  or  not;  conditions  may  have  arisen  from  time  to 
time  that  brings  up  some  other  charge  or  some 
other  thing.  It  is  hardly  a  fair  question.  You  bet- 
ter rephrase  it,  if  there  are  actual  differences  there 
that  are  important  or  material. 

Mr.  McCabe:  The  statements  speak  for  them- 
selves so  I  will  withdraw  the  question,  your  Honor. 

Mr.  McCabe :     That  is  all.  [419] 

Redirect  Examination 
By  Mr.  Everett: 

Q.  Your  testimony  was  the  same  general  charges 
are  the  same  on  both  ?  A.     That  is  right. 

Q.  On  all  the  accounting  on  the  statements  of 
accomif?  A.    Yes,  sir. 

Mr.  Everett :     That  is  all. 

The  Court:     Any  further  questions? 

Mr.  McCabe:     No  further  cross-examination. 

Mr.  Everett:  That  is  all.  The  defendant  rests, 
your  Honor. 

Mr.  McCal^e:  Mr.  Gerlough,  will  you  take  the 
stand  and  bring  your  minute  book  of  the  Inland 
Oil  and  Gas  Syndicate? 

Mr.  McCabe:  This,  your  Honor,  is  very  short 
and  in  fact  it  is  the  only  witness  I  have.  I  have 
just  got  an  exhibit. 
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JEAN  P.  GERLOUGH 

resumed  the  stand  and  testified  as  follows : 

Direct  Examination 
By  Mr.  McCabe: 

Q.  Mr.  Gerlough,  you  are  the  same  Jean  P. 
Gerlough  [420]  who  testified  in  this  proceeding? 

A.     That  is  right. 

Q.  Will  you  please  produce  the  minutes  of  the 
meetings  of  the  Inland  Empire  Oil  and  Gas  Syn- 
dicate? A.     I  have  them  here. 

Q.  Have  you  examined  those  minutes  to  deter- 
mine whether  or  not  there  was  any  written  form 
purporting  to  be  a  resignation  of  Kenneth  Luke  as 
a  trustee  or  secretary  of  the  Inland  Empire  Oil  and 
Gas  Syndicate? 

A.  Kenneth  Luke  was  not,  never  was  a  trustee 
of  the  Inland  Empire ;  you  are  thinking  of  the  Troy 
Sweet  Grass. 

Q.  Now,  have  you  the  minutes  of  the  Troy  Sweet 
Grass  Oil  Company  with  you  ? 

A.    Yes,  I  have. 

Q.    Will  you  please  produce  them  ? 

A.    Yes. 

Q.  Have  you  in  those  minutes  any  record,  what 
purported  to  be  a  record  of  the  resignation  of 
Kenneth  Luke  as  secretary  of  the  Troy  Sweet  Grass 
Oil  Company?  A.    Yes. 

Q.  And  is  that  record  in  the  form  of  a  letter  to 
the  Syndicate? 

A.  Yes,  it  is;  it  is  a  letter  to  the  Board  of 
Trustees. 
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Q.  Showing  you  Plaintiffs'  proposed  Exhibit  X, 
do  you  know  whose  signature  that  is  that  appears 
thereon,  there  at  [421]  the  right,  whose  writing 
it  is? 

A.  It  is  the  signature  of  Kenneth  G.  Luke  in 
his  own  handwriting. 

Q.  And  do  your  records  show  what  action  the 
board  took  on  the  resignation?  A.     Yes. 

Q.  And  what  do  the  minutes  show?  If  you  will 
just  read  into  the  record  what  the  minutes  show 
with  respect  to  the  action  ? 

Mr.  Everett:  Wait  a  minute.  May  I  see  the 
minutes  before  you  read  it  for  the  record  ? 

Mr.  McCabe :     Yes.  I  am  sorry. 

Mr.  Everett :     AVhat  is  it  you  want  to  show  ? 

Mr.  McCabe:  To  show  that  the  resignation  of 
Kenneth  Luke  as  secretary  of  the  Troy  Sw^eet  Grass 
Oil  Syndicate  was  acted  upon  and  accepted  by  the 
board  of  trustees  of  the  Troy  Sweet  Grass  Oil 
Syndicate  on  October  27,  1922. 

Mr.  Everett:     No  objection. 

Q.  And  will  you  read  into  the  record  that  part 
of  the  minutes  which  shows  the  action  of  the  board  ? 

A.  The  resignation  of  Kenneth  G.  Luke  as  secre- 
tary of  the  Syndicate  was  read  and  upon  motion 
accepted. 

Mr.  McCabe:  We  now  offer  in  evidence  Plain- 
tiffs' Exhibit  X,  being  the  original  resignation  of 
Kenneth  Luke  as  secretary  of  the  Syndicate.  [422] 

Mr.  Everett:     No  objection. 

The  Court :     It  may  be  received  in  evidence. 
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(Whereupon,  said  Plaintiffs'  Exhibit  X,  of- 
fered and  received  in  evidence,  is  a  part  of  this 
record.) 

Mr.  McCabe :     Mark  that  for  identification. 
Mr.  Everett:     What  is  the  purpose  of  this,  Mr. 
McCabe? 

Mr.  McCabe:  The  purpose  of  this  is  to  contra- 
dict the  testimony  existing  in  the  deposition  of 
A.  M.  Gee  to  the  effect  that  The  Ohio  Oil  Company 
in  all  its  contracts  where  there  were  other  jDarties 
to  the  contract  participated  in  the  expense  of  the 
operation  and  in  the  proceeds;  that  all  those  con- 
tracts contain  the  same  provision  with  respect  to 
limitation  of  charges,  final  charges  against  the  other 
party  to  the  interest  in  the  equipment  and  the  pro- 
duction from  the  land. 

Mr.  Everett:     We  object 

Mr.  McCabe:  And  this  purpose  this  is  a  court 
record  from  the  United  States  District  Court  from 
the  District  of  Wyoming,  and  which  is  a  certified 
copy  of  an  operating  agreement  made  by  the,  The 
Ohio  Oil  Company  and  shows  in  which  there  was 
participation  in  expenses  and  in  proceeds,  and  this 
contract  has  no  such  clause  as  testified  to  by  Mr. 
Gee. 

Mr.  Everett:  Well,  we  will  further  object  to  it. 
The  agreement  is  dated  December  7,  1917,  and  long 
prior  to  [423]  this,  and  he  has  not  shown  any 
connection  of  Mr.  Gee  with  the  company  at  that 
time,  and  I  would  like  to  read  to  the  court  in  con- 
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nection  with  that  exactly  what  Mr.  Gee  said  about 
that.  I  can't  read  it  the  same  way  Mr.  McCabe  did. 

The  Court:  It  was  several  years  before  The 
Ohio  Oil  Company 

Mr.  Everett:  It  is  five  years  before  the  contract 
with  Troy  Sweet  Grass. 

The  Court:  In  another  State  under  different 
conditions  and  circumstances.  I  don't  know  how 
that  would  apply  here.  Well,  let  it  go  in  under  the 
objection  and  we  will  see,  but  I  don't  see  any  ap- 
plication without  showing  similar  conditions  and 
circumstances.  I  won't  just  say  peremptorily. 

Mr.  Everett:  We  will  discuss  the  law  on  that 
on  the  briefs. 

Mr.  McCabe :     The  plaintiffs  rest. 

Mr.  Everett:  May  it  please  the  court,  we  would 
like  to  present  to  the  court  a  motion  for  judgment 
at  this  time,  and  we  have  dictated  it  and  it  is  being 
prepared  now,  and  if  we  could  come  back  at  two 
o'clock  and  present  it  to  the  court,  we  would  like  to 
do  that,  or  two-thirty. 

The  Court:  Oh,  well,  you  better  make  it  two 
thirty  and  you  can  present  it  and  the  court  will 
take  it  under  advisement.  Court  will  stand  in  recess 
until  2 :30  this  afternoon.  [424] 

(Court  resumed,  pursuant  to  recess,  at  2:30 
o'clock  p.m.,  at  which  time  all  counsel  were 
present.) 

The  Court:  I  suppose  both  you  gentlemen  want 
to  make  a  motion,  don 't  you  ?  Do  you  want  to  make 
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your  motion  for  the  plaintiffs,  Mr.  McCabe;  you 
want  to  move  first? 

Mr.  McCabe :  At  this  time,  if  your  Honor  please, 
the  plaintiffs  move  for  judgment  in  favor  of  the 
plaintiffs  and  against  the  defendants  for  a  judg- 
ment of  accounting  to  be  made  by  the  defendant  to 
the  plaintiffs  in  accordance  with  the  prayer  in 
plaintiffs'  complaint,  upon  the  grounds  and  for  the 
reasons  that  under  the  evidence  introduced  and 
uncontradicted,  such  evidence  together  with  the 
stipulations  of  fact  and  the  admissions  of  fact  in 
the  respective  pleadings  of  the  parties  show  clearly 
that  the  plaintiff  is  entitled  to  the  judgment  prayed 
for,  and  for  the  further  reason  that  the  so-called, 
that  the  affirmative  defenses  of  laches,  accounts 
stated  and  limitations  of  actions  have  been  estab- 
lished by  the  evidence  introduced  here  without  ob- 
jection are  wholly  devoid  of  merit. 

The  Court :     Now  Mr.  Everett. 

Mr.  Everett:  May  it  please  the  court,  I  have 
prepared  a  motion  in  writing  and  have  filed  it  with 
the  clerk.  If  the  court  wishes  me  to  read  it,  I  will 
do  so,  but  if  the  filing  is  sufficient 

The  Court :  I  would  like  to  hear  you  read  [425] 
it. 

Mr.  Everett:     ''Comes  now  the  defendant" 

Mr.  Everett:  You  don't  need  to  take  this,  Mr. 
Reporter. 

(Whereupon,  Mr.  Everett  read  the  motion.) 

Mr.  Everett :  Let  the  record  show  I  have  handed 
Mr.  McCabe  a  copy  of  the  motion. 
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The  Court:  Very  well,  both  motions  will  be 
taken  under  advisement.  I  suppose  you  gentlemen 
would  like  about  thirty  days  on  the  side  for  briefs 
after  receipt  of  the  transcript. 

Mr.  McCabe:  Your  Honor,  I  would  like  thirty 
days  if  the  plaintiff  may  have  it  to  submit  a  brief. 

The  Court:     What  is  that? 

Mr.  McCabe :  1  would  like  thirty  days  on  behalf 
of  plaintiff  to  submit  a  brief. 

Tlie  Court :     Will  thirty  days  be  enough  ? 

Mr.  Everett:  Well,  off  the  record,  I  think  we 
can  do  it  within  thirty  days  after  we  get  the  plain- 
tiff's' brief.  I  have  to  make  a  trip  to  Washington 
and  one  to  Chicago  and  expect  to  be  out  of  town 
most  of  the  time. 

The  Coui't:  It  will  be  some  time  before  I  would 
get  around  to  considering  this  case  in  view  of  the 
engagements  I  have  and  other  cases  to  decide  al- 
ready on  hand.  If  you  need  more  than  that,  of 
course,  I  will  grant  an  extension  and  you  may  have 
such  time  as  you  feel  you  need.  If  you  need  more 
than  [426]  thirty  days  just  send  a  note,  and  the 
same  with  Mr.  McCabe  if  he  needs  more  than  thirty 
days. 

Mr.  Everett:  Would  it  be  satisfactory  to  say 
plaintiffs  have  until  February  1st  to  file  their  brief 
and  we  have  thirty  days  thereafter  ? 

Mr.  McCabe :     That  is  agreeable. 

Mr.  Everett :     He  says  that  is  agreeable. 

The  Court:  That  will  depend  on  when  you  re- 
ceive the  transcript.  You  won't  want  to  commence 
the  brief  until  you  receive  the  transcript. 
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Mr.  Everett:  Let's  put  it  this  way,  your  Honor, 
thirty  days  after  he  receives  the  transcript  he  shall 
have  thirty  days  after  that  to  file  his  brief  and  we 
shall  have  thirty  days  after  receipt  of  copy  of  his 
brief  for  defendants. 

The  Court:  And  then  we  will  give  Mr.  McCabe 
twenty  days  for  reply. 

Mr.  McCabe :    Yes,  your  Honor.   Thank  you. 

The  Court :     Court  is  adjourned. 

(2:45  o'clock  p.m.,  December  23,  1949.)  [427] 

Reporter's  Certificate 

United  States  of  America, 
State  of  Montana — ss. 

I,  Sidney  O.  Smith,  do  hereby  certify  that  I  am 
the  Official  Court  Reporter  in  the  above-entitled 
court ;  that  the  foregoing  and  annexed  transcript  is 
a  full,  true  and  correct  transcription  of  the  testi- 
mony taken  and  proceedings  had,  which  was  taken 
in  phonography  and  transcribed  in  longhand  by  me, 
in  the  case  of  Potlatch  Oil  and  Refining  Company, 
a  corporation,  etc..  Plaintiffs,  vs.  The  Ohio  Oil 
Company,  a  corporation.  Defendant,  at  Great  Falls, 
Montana,  on  December  22nd  and  23rd,  1949. 

Dated  this  14th  day  of  February,  1950. 

/s/  SIDNEY  O.  SMITH, 

Official  Court  Reporter. 

[Endorsed] :     Filed  February  14,  1950.  [428] 
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[Title  of  District  Court  and  Cause.] 

DEPOSITION  OF  T.  P.  JONES 

Be  it  remembered  that  pursuant  to  stipulation 
of  the  above-named  Plaintiffs  and  Defendant,  a 
duly  certified  copy  of  which  stipulation  is  hereunto 
annexed,  and  on  the  14th  day  of  November,  1947, 
at  Spokane,  State  of  Washington,  before  me,  Geo. 
Stewart,  a  Notary  Public  in  and  for  the  State  of 
Washington,  duly  appeared  T.  P.  Jones,  also  known 
as  Thomas  P.  Jones,  a  witness  i^roduced  on  behalf 
of  the  Plaintiffs  in  the  above-entitled  action  now 
pending  in  the  above-entitled  court,  who,  being  first 
by  me  duly  sworn,  upon  oath  was  then  and  there 
examined  and  interrogated  by  E.  J.  McCabe,  of 
counsel  for  said  Plaintiffs,  and  by  W.  H.  Everett 
and  Louis  P.  Donovan,  of  counsel  for  the  Defend- 
ant, and  testified  as  follows :  [430] 

T.  P.  JONES 

being  first  duly  sworn  to  tell  the  truth,  the  whole 
truth  and  nothing  but  the  truth  in  the  above-entitled 
cause,  was  examined  as  a  witness  on  behalf  of  the 
Plaintiffs,  and  testified  as  follows: 

Direct  Examination 

By  Mr.  McCabe: 

Q.     Please  state  your  name,  age  and  place  of 
residence. 
A.     Thomas  P.  Jones,  eighty-five,  Boville,  Idaho. 
Q.    Are  you  also  known  as  T.  P.  Jones  ? 
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A.    T.  P.  Jones. 

Q.  And  in  signing  your  signature  or  affixing 
your  signature,  do  you  use  the  initials  T.  P.  Jones? 

A.    Yes. 

Q.  Mr.  Jones,  were  you  ever  in  Shelby  Mon- 
tana? A.     I  was. 

Q.  Did  you  ever  have  a  place  of  residence  at 
Shelby,  Montana?  A.    I  had  an  office  there. 

Mr.  Everett:  Before  we  go  on,  I  want  to  state 
this: 

Mr.  McCabe :     Yes,  go  ahead. 

Mr.  Everett:  For  the  purpose  of  the  record, 
the  Defendant  Ohio  Oil  Company  wishes  to  state 
that  all  plaintiffs  herein  have  heretofore  stipulated 
that  each  and  all  of  the  defendant's  objections  as 
to  relevancy,  materiality  and  competency  of  the 
testimony  of  plaintiffs'  witness  T.  P.  Jones  have 
been  expressly  reserved.  I  understand  that  upon 
any  trial  in  which  said  deposition  is  pemiitted  to  be 
used,  that  the  presentation  thereof  will  be  by  ques- 
tion so  that  [432]  defendant  will  thereby  be 
afforded  and  shall  have  the  unrestricted  and  un- 
qualified right  to  make  any  objection  it  wishes  as 
to  each  such  question  so  presented,  this  without 
prejudice  to  any  right  defendant  may  have  or  wish 
to  assert  as  to  the  entire  deposition.  For  example, 
the  entire  deposition  should  be  stricken  from  the 
files  if  it  appears  therefrom  or  from  the  files,  plead- 
ings or  records  in  this  case  that  this  is  an  attempt 
to  open  up  a  stated  account  or  to  vary  the  terms 
of  a  written  contract  by  parol  evidence,  or  that  it 
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violates  the  rules  which  do  not  permit  testimony  as 
to  conversations  or  transactions  with  any  deceased 
employee  or  agent  of  the  defendant,  or  that  it 
appears  that  the  transactions  complained  of  have 
been  ratified  or  confirmed,  or  that  the  statute  of 
limitations  or  laches  or  stale  demand  has  barred 
any  right  of  recovery,  or  that  plaintiffs  are  es- 
topped, or  if  for  any  reason  such  deposition  should 
be  stricken  in  its  entirety.  If  this  is  a  correct 
statement  of  our  understanding,  Mr.  McCabe,  then 
we  do  not  expect  to  assert  our  specific  objections  to 
each  question  as  it  is  asked  and  as  the  testimony 
is  given,  and  I  think  the  deposition  can  be  ma- 
terially shortened. 

Mr.  McCabe:  That  is  my  understanding,  Mr. 
Everett,  but  subject,  of  course,  that  I  am  not  waiv- 
ing any  right  as  to  a  waiver  by  you  of  the  form  of 
objection  as  to  the  form  of  the  objection  as  stated  in 
the  stipulation. 

Mr.  Everett:     The  form  of  question,  you  mean? 

Mr.  McCabe :    Yes.  I  mean  the  form  of  question. 

Mr.  Everett:  Yes,  the  stipulation  does  provide 
that  we  may  object  to  the  form  of  the  question. 

Mr.  McCabe:  Yes.  I  am  not  waiving  the  provi- 
sions of  [433]  the  stipulation. 

Mr.  Everett:  We  understand  that  we  are  to 
make  our  objections  as  to  the  form  of  the  questions 
and  that  you  will  take  care  of  them  now. 

Q.  (By  Mr.  McCabe)  :  Where  was  your  resi- 
dence at  the  time  that  you  had  the  office  in  Shelby, 
Montana? 
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A.    My  home  residence  was  in  Bovill,  Idaho. 

Q.     That  has  always  been  your  home  residence? 

A.     For  forty-odd  years. 

Q.  Did  you  ever  hear  of  Troy-Sweet  Grass  Oil 
Syndicate?  A.     I  did. 

Q.  Were  you  ever  connected  with  that  syndicate 
in  any  capacity?  A.     I  was. 

Q.     What  was  your  connection  ? 

A.     I  was  a  trustee  and  president  of  it,  manager. 

Mr.  Everett:  We  object  to  the  form  of  the  ques- 
tion until  you  establish  the  time  and  place. 

Q.  (By  Mr.  McCabe)  :  And  during  what  years 
would  you  say  you  were  connected  with  the  Troy- 
Sweet  Grass  Oil  Syndicate? 

A.  In  the  late  fall  of  '21  until  it  was  dissolved 
in,  I  think,  '23  or  '24. 

Q.    And  by  **'21,"  do  you  mean  the  year  1921? 

A.     1921. 

Q.  While  you  were  connected  with  that  Troy- 
Sweet  Grass  Syndicate  and  on  or  about  the  15th 
of  June,  1922,  did  you  sign  the  written  instrument 
designated  "Operating  Agreement"? 

A.     I  did. 

Q.    And  was  this  instrument  one  in  which  The 
Ohio  Oil  Company  was  a  party  ?  [434] 
A.    Yes. 

Mr.  Everett:    We  assume  that  you  are  going  to 
introduce  this  instrument  in  evidence? 
Mr.  McCabe:    Yes. 

Mr.  Everett:  Otherwise,  we  want  to  raise  the 
objection  that  it  is  not  proper  examination. 
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Mr.  McCabe:  Yes,  I  am  going  to  introduce  it.  I 
am  just  leading  uj). 

Q.  Showing  you  a  writing  marked  for  identifi- 
cation Plaintiffs'  Exhibit  2,  I  wish  you  would  ex- 
amine that.   Plave  you  examined  the  instrument? 

A.     I  have. 

Q.  And  also  examined  the  document  attached  to 
it  and  designated  '* Assignment"? 

A.     Yes,  sir. 

Mr.  Everett:    May  I  see  those? 

Mr.  McCabe :     Yes. 

(Exhibit  handed  to  counsel.) 

Q.  Did  you  sign  the  original  of  which  the  ex- 
hibit is  a  copy  ?  A.     I  did. 

Q.  At  the  time  of  the  signing  of  the  original  of 
the  exhibit  were  you  acquainted  with  A.  M.  Sellery 
of  the  Ohio  Oil  Company? 

A.     I  never  saw  him  before  the  day  I  signed  it. 

Q.  But  on  the  date  that  you  signed  it,  did  you 
meet  him  at  that  time?  A.     Yes,  sir. 

Q.     Did  you  know  a  Mr.  F.  E.  Hurley? 

A.     I  met  him  the  same  day. 

Q.  And  did  this  Mr.  Hurley  purport  to  be  with 
the  Ohio  [435]  Oil  Company?  A.     He  did. 

Q.  Did  you  on  the  same  day  meet  a  man  by  the 
name  of  G.  Gee,  who  purported  to  act  as  attorney 
for  the  Ohio  Oil  Company  ? 

A.     Yes,  I  did;  him  and  Mr.  Hurley. 

Q.  And  at  that  time  did  Mr.  Hurley  and  Mr. 
Gee  come  in  together? 
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A.    Yes,  they  came  in  my  office  together. 

Q.    Where  did  you  see  them  ? 

A.     They  came  in  to  my  office  to  see  me. 

Q.  And  by  your  office,  do  you  mean  the  office 
of  the  Troy-Sweet  Grass  Oil  Syndicate? 

A.    Yes,  in  Shelby,  Montana. 

Q.  Was  Mr.  Sellery  there  on  that  day  with  Mr. 
Hurley  and  Mr.  Gee  at  any  time? 

A.  He  either  came  right  in  with  them  or  right 
after  them.   I  wouldn't  say  which. 

Mr.  Everett:  I  think  if  you  could  ask  him  about 
the  signature  of  those  parties  there,  the  rest  of 
this  is  wholly  immaterial,  Mr.  McCabe. 

Mr.  McCabe :  Yes,  I  will.  I  was  just  leading  up 
to  that. 

Q.  Did  Mr.  Hurley  sign  the  original  of  the  ex- 
hibit on  that  date? 

Mr.  Donovan:  Mr.  McCabe,  we  will  have  to  ob- 
ject to  that  as  leading.  Your  questions  are  quite 
leading. 

Mr.  McCabe :  Well,  of  course,  this  is  not  a  trial 
before  the  Court.  I  think  the  leading  question  is 
not  very  material,  but  I  will  try  to  conform  to  your 
suggestion.  [436] 

Q.  Do  you  remember  who  signed  the  original  of 
this  exhibit  with  you  at  the  time  ? 

A.    Mr.  Hurley. 

Q.  And  do  you  know  of  anyone  else  that  signed 
it  at  that  time  ? 

A.  Why,  I  think  Mr.  Sellery  witnessed  it ;  some- 
thing like  that. 
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Mr.  Everett :  That  shows  from  the  exhibit  itself, 
doesn  't  it  ? 

Mr.  MrCabe :     Yes,  it  shows. 

Q.  Showing  you  the  exhibit  consisting  of  the 
operating  agreement  and  the  assignment,  did  you 
personally  see  Mr.  Hurley  and  Mr.  Sellery,  whose 
name  appears  on  there,  sign  the  original  ? 

A.  Well,  I  was  right  in  the  room  when  we  all 
signed  it.  I  don't  know  as  I  was  looking  right  at 
them,  but  they  signed  it  right  there. 

Q.  And  after  the  operating  agi-eement,  the  origi- 
nal of  the  Exhibit  2,  designated  '^  Operating  Agree- 
ment" and  the  "Assignment"  were  signed  by  you 
and  the  other  gentlemen  whom  you  stated,  what 
became  of  the  original? 

A.     The  original  lease? 

Q.  No,  the  original  operating  agreement  and  the 
assignment,  of  which  Exhibit  2  are  certified  copies. 

A.  One  copy  was  retained  by  them  and  one  copy 
was  put  in  our  files. 

Q.  And  was  the  original  typewritten  copy  re- 
tained by  the  Ohio  Oil  Company?  A.     Yes. 

Q.  And  a  carbon  copy  retained  by  the  Troy- 
Sweet  Grass?  [437] 

Mr.  Everett:  I  object  to  that  as  a  leading  ques- 
tion. 

Q.  (By  Mr.  McCabe) :  Was  there  a  carbon 
copy  of  the  agreement 

Mr.  Everett:     We  object  to  the  form  of  the  ques- 
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tion.  The  witness  already  testified  that  it  was  ex- 
ecuted in  duj)licate  and  that  each  of  them  kept  a 
copy. 

Mr.  McCabe :     All  right. 

Q.  And  examining  Plaintiffs'  Exhibit  2,  will  you 
say  that  that  exhibit,  consisting  of  the  documents 
marked  '^Operating  Agreement"  and  "Assign- 
ment," was  a  copy  of  the  original  operating  agree- 
ment and  assignment  which  was  signed  on  that  date "? 

Mr.  Everett:  That  is  wholly  incompetent  for 
the  reason  that  the  instrument  speaks  for  itself.  It 
is  the  best  evidence. 

Mr.  McCabe:  I  think  it  is.  We  now  offer  in 
evidence  as  part  of  the  examination  of  this  witness 
this  Plaintiff's  Exhibit  No.  2. 

Mr.  Everett:  No  objection,  except  the  general 
objection,  as  already  stated. 

Mr.  McCabe:    Yes,  I  understand. 

(Whereupon,  a  Photostatic  copy  of  an  in- 
strument entitled  "Operating  Agreement"  and 
"Assignment,"  marked  Plaintiffs'  Exhibit  2, 
was  received  in  evidence  and  is  hereto  attached 
and  made  a  part  hereof.) 

Q.  (By  Mr.  McCabe) :  At  the  time  of  the  sign- 
ing of  the  original  instrument  of  which  Plaintiffs' 
Exhibit  2  purports  to  be  copies,  did  any  one  of  the 
gentlemen  direct  your  attention  to  any  part  of  the 
operating  agreement? 
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Mr.  Everett:  Wait  a  minute.  Defendant  objects 
to  this  [438]  question  and  to  any  testimony  in  re- 
sponse thereto  or  any  similar  or  related  line  of 
questioning  and  testimony  for  the  reason  that  T.  P. 
Jones,  individually,  is  one  of  the  assignors  or  owners 
or  trustees  of  some  of  the  leases  and  properties 
described  in  Plaintiffs'  Exhibit  2  and  in  the  Troy- 
Sweet  Grass  Syndicate,  and  is  not  competent  to 
testify  to  any  oral  conversation,  direct  transactions 
or  oral  communications  with  Mr.  F.  E.  Hurley, 
Mr.  Art  Sellery  or  Mr.  John  McFadyen,  all  of 
whom  are  deceased.  In  support  of  this  objection, 
allow  me  to  state  that  these  men  were  agents  and 
employees  of  the  Ohio  Oil  Company  and  are  now 
and  have  for  many  years  been  deceased.  We  also 
object  to  this  question  and  to  any  testimony  in 
response  thereto  and  to  any  similar  or  related  line 
of  questioning  and  testimony  for  the  reason  that 
the  written  agreement  which  has  been  introduced 
in  support  of  this  deposition  by  plaintiffs  shows 
that  there  was  an  agreement  in  writing  between  the 
parties  and  their  representatives  and  successors  in 
interest,  no  mistake  or  imperfection  of  the  writing 
has  been  shown  by  the  pleadings,  nor  is  the  validity 
of  the  agreement  in  fact  in  dispute.  Mr.  McCabe, 
may  it  be  understood  that  our  objections  as  to  the 
incompetency  of  Mr.  Jones,  and  also  our  objections 
as  to  the  endeavor  to  vary  the  terms  of  a  written 
instrument  by  parol  testimony,  that  those  two  ob- 
jections go  to  all  questions  and  testimony  offered? 
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Mr.  McCabe:  Yes,  that  is  my  understanding. 
That  is  agreeable. 

(Last  question  read  as  follows:) 

'*Q.  At  the  time  of  the  signing  of  the  original 
instrument  of  which  Plaintiffs'  Exhibit  2  purports 
to  be  copies,  did  anyone  of  the  gentlemen  direct 
your  attention  to  any  part  [439]  of  the  operating 
agreement?" 

Mr.  Everett:  We  further  object  that  the  ques- 
tion is  leading.  If  you  can  frame  your  questions 
so  that  they  are  not  leading,  Mr.  McCabe,  it  will 
be  helpful. 

Mr.  McCabe :     I  prefer  to  let  it  stand. 

Q.     Can  you  answer? 

A.  Why,  yes.  After  he  had  rewritten  the  con- 
tract a  couple  of  times,  he  brought  it  in  and  pointed 
out  to  me  where  he  had  put  in  the  provisions  that 
I  asked  for. 

Q.  Will  you  please  refer  to  the  exhibit  or  that 
part  of  the  exhibit  designated  "Operating  Agree- 
ment," the  part  in  Paragraph  Three  there 

Mr.  Everett:  Let's  not  lead  him.  Let  the  wit- 
ness do  the  testifying. 

Mr.  McCabe :     That  is  not  a  leading  question. 

Q.  Will  you  please  indicate  on  that  instrmnent 
what  particular  clause  or  phrase,  or  part  of  it,  was 
called  to  your  attention  at  that  time.  Just  mark  it 
with  parentheses  in  pencil. 

A.    After  rewriting 
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Mr.  Everett:  Well,  Mr.  Jones,  he  asked  you  just 
to  mark  it. 

Q.  (By  Mr.  McCabe)  :  If  you  will,  just  mark 
it  in  pencil. 

A.  All  right.  I  will  tiy  that.  You  want  a  pencil 
mark  on  the  part  he  drew  my  attention  to.  (In- 
strument so  marked)   I  think  that  is  it. 

Q.  Now,  will  you  please  read  the  part  which 
you  stated  was  specifically  called  to  your  attention 
by  that  person  at  that  time.  Just  read  it  so  it  will 
go  into  the  record. 

Mr.  Everett:  It  is  imderstood  our  objections  go 
to  all  [440]  of  this? 

Mr.  McCabe :     Yes. 

A.  (Reading) :  ''but  in  no  case  shall  said  party 
of  the  first  part  be  finally  held  or  charged  beyond 
its  share  or  interest  in  the  production  and  equip- 
ment from,  in,  or  upon  said  lands." 

Q.  (By  Mr.  McCabe) :  Now  Mr.  Jones,  on  the 
date  that  this  instiTiment,  the  original  of  Plaintiffs' 
Exhibit  2,  was  signed  by  the  parties  named  therein, 
did  you  have  any  conversation  with  Mr.  Hurley 
and  Mr.  Gee  with  reference  to  entering  into  any 
arrangements  for  the  drilling  and  development  of 
lands  of  the  Troy-Sweet  Grass  Oil  Syndicate? 

A.    I  did. 

Q.  And  was  that  on  the  same  day  as  the  agree- 
ment was  signed  ? 

Mr.  Donovan:     I  object  to  this  as  leading. 

Mr.  Everett:  Let's  let  the  witness  testify,  Mr. 
McCabe.  You  are  insisting  that  we  not  have  an  ob- 
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jection  to  the  form  of  the  question,  but  still  you 

insist  on  making  the  questions  leading. 

Mr.  McCabe:     I  don't  think  that  is  leading. 

Mr.  Everett:  Of  course  it  is  leading.  You  are 
on  direct  examination  now.  On  cross-examination 
we  can  lead  him   all  over  the  place,  but  you  can't. 

(Last  question  read.) 

A.     It  was. 

Q.  (By  Mr.  McCabe)  :  Now,  what  did  Mr.  Hur- 
ley or  Mr.  Gee  in  the  presence  of  yourself  and  Mr. 
Gee  and  Mr.  Hurley  say  to  you  in  connection 
with 

Mr.  Donovan:  That  is  objected  to  as  being  im- 
certain.  [441]  It  doesn't  designate  the  person.  It  is 
also  uncertain  as  to  the  place  where  the  alleged 
transactions  or  conversations  were  had. 

Q.  (By  Mr.  McCabe) :  Where  was  the  original 
of  Plaintiffs'  Exhibit  2  signed? 

A.    In  my  office  in  Shelby,  Montana. 

Q.    And  at  that  time  who  was  present? 

A.  Mr.  Hurley,  me,  Mr.  Luke,  my  secretary — • 
the  secretary  of  the  Troy-Sweet  Grass  and  this 
other  gentleman,  Mr.  Sellery.  Mr.  Hurley  and  Mr. 
Gee  came  in  there  and  asked  me  to  know  if  I  could 
and  would  make  an  operating  agreement  on  some 
land  held  by  my  company,  that  I  represented,  and 
I  told  them 

Q.  Just  a  minute.  Who  was  it  asked  you  that — 
Mr.  Gee  or  Mr.  Hurley? 
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A.  Mr.  Hurley,  after  they  introduced  them- 
selves. 

Q.     And  what  did  you  answer? 

A.  Well,  I  asked  them — They  described  the  land 
that  they  wanted  to  make  an  operating  agreement 
on.  I  couldn't  describe  them  right  here  now.  And 
I  told  them  that  I  had  contacted  the  California  a 
couple  of  times  prior  to  that,  or  they  had  contacted 
me  and  wanted  some  lands  on  a  fifty-fifty  operating 
agreement,  and  presented  me  with  a  copy,  which 
I  read,  and  I  objected,  or  told  them  what  I  would 
do;  I  would  dictate  the  terms  of  the  contract. 

Q.  What  did  you  say  to  them  in  response  to 
their  inquiry  whether  you  would  be  willing  to  enter 
into  a  deal? 

A.  Well,  I  told  them  that  I  would  under  my 
terms. 

Q.     Then  what  did  they  say  to  you? 

A.  They  asked  me  what  my  terms  were,  and  I 
explained  them  [442]  to  them. 

Q.  What  did  you  tell  them  the  terms  were  that 
you  wanted? 

A.  I  told  them  that  I  would  enter  into  an  agree- 
ment with  them,  but  not  where  any  expenses  would 
be  charged  to  this  land  off  of  the  lease,  of  Findlay, 
Ohio,  or  any  place  else  off  of  that  lease,  and  so 
then,  after  a  conversation  of  quite  a  while,  why, 
Mr.  Hurley,  or  one  of  them  spoke  up  and  said, 
"Well,  the  charges  wouldn't  be  in  excess  of  prob- 
ably ten  per  cent,"  and  I  told  them,  "All  right, 
gentlemen,  if  that  is  all  it  will  be,  I  will  give  you 
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forty-five  per  cent  and  you  can  take  fifty-five  per 
cent,  and  you  can  pay  the  expenses,  and  put  that 
into  a  lease,  and  we  can  make  an  agreement,"  and 
Mr.  Gee  said  he  would  write  up  that  kind  of  an 
agreement.  I  said,  "There  is  a  typewriter  here  and 
paper."  He  says,  "I  have  a  typewriter  right  over 
here,  and  I  will  go  over  and  write  it,"  which  he 
did,  and  when  he  came  back  he  had  an  operating 
agreement  written  up  in  duplicate.  I  think  it  was 
triplicate. 

Q.  A  moment  ago  you  said  that  in  this  con- 
versation you  told  them  you  would  give  them  the 
forty-five  per  cent,  and  also  you  said  you  would 
give  them  the  fifty-five  per  cent. 

A.  No,  I  said  I  would  give  myself  forty-five 
per  cent  and  them  fifty-five  per  cent. 

Q.  That  is  what  I  wanted  to  get  straightened 
out. 

A.  If  they  would  bear  all  of  the  expenses,  in 
place  of  a  fifty-fifty,  and  charge  me  only  what 
operating  expense  was  incurred  right  on  the  lease, 
and  they  said 

Q.  Now,  just  a  moment.  Was  there  any  particu- 
lar form  of  expression  that  you  used  at  that  time 
as  designated  the  [443]  expenses  chargeable  ? 

A.  Well,  I  said  that  their  expenses  would  be 
charged  all  over  the  country,  their  overhead,  the 
accounting  and  everything  else  would  be  charged 
up  against  that  lease,  and  I  had  no  way  of  keeping 
account  of  that. 
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Q.  Was  that  under  the  fifty-fifty  operating 
agreement?  A.     That  was  the  fifty-fifty. 

Mr.  Everett:  We  object  to  the  form  of  the 
question  there  again.  Tliere  is  no  fifty-fifty  oper- 
ating agreement  here  in  evidence.  If  you  are  going 
to  question  him  about  some  other  contract,  let's 
get  it  out  here,  Mr.  McCabe ;  otherwise,  we  will  have 
to  object  to  the  form  of  the  question  and  insist 
that  the  Court  consider  our  stipulation  with  you 
as  not  in  effect  because  you  are  not  following  it. 
Certainly,  we  are  not  going  into  the  trial  of  this 
case  with  any  sort  of  an  understanding  that  we 
won't  object  to  the  form  of  the  question  and  let 
you  proceed  in  a  manner  that  is  absolutely  contrary 
to  that  agreement  and  at  the  same  time  try  to  hold 
us  to  it. 

Mr.  McCabe :  Well,  the  witness  testified  that  they 
suggested  fifty-fifty  and  he  said  he  wouldn't  go  into 
that  agreement. 

Mr.  Everett:  You  are  asking  him  about  a  fifty- 
fifty  agreement,  but  there  is  no  such  agreement  in 
evidence. 

Q.  (By  Mr.  McCabe):  Now,  Mr.  Jones,  did 
you,  at  the  time  when  they  first  approached  you,  or, 
that  is,  when  Mr.  Hurley  and  Mr.  Gee  first  spoke 
to  you  about  any  deal  concerning  the  Troy-Sweet 
Grass  Syndicate  leases  or  lands — did  they  have  a 
form  of  agreement  with  them? 

A.  Yes,  they  had  some  blank  forms,  fifty- 
fifty.  [444] 
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Q.  And  was  that  agreement  they  had  commonly 
called,  a  form  known  as  a  fifty-fifty  operating 
agreement  ? 

Mr.  Donovan:  We  object  to  this  as  leading;  ob- 
ject also  on  the  formal  ground  that  all  oral  nego- 
tiations are  deemed  to  be  merged  in  the  written 
contract.  Prior  oral  negotiations  and  statements 
are  entirely  irrelevant  and  immaterial. 

Mr.  McCabe:     Just  answer  the  question. 

(Last  question  read.) 

Mr.  Everett:  We  object  on  the  further  ground 
that  the  witness  has  not  been  qualified  as  an  expert 
to  testify  as  to  what  was  the  commonly  known 
form  or  any  other  form  of  contract. 

Q.  (By  Mr.  McCabe) :  Just  a  moment.  Mr. 
Jones,  this  first  written  form  that  they  submitted 
to  you,  did  they  call  it  or  designate  it  by  any  name  ? 

Mr.  Everett:     I  object  to  that,  too. 

A.  Fifty-fifty  operating  agreement,  they  told  me 
it  was. 

Mr.  Donovan:  That  is  objected  to  because  that 
is  leading. 

Q.  (By  Mr.  McCabe)  :  Now,  answer  the  ques- 
tion again. 

A.  They  called  it  a  fifty-fifty  operating  agree- 
ment. 

Q.    Who  called  it  that?  A.     Mr.  Hurley. 

Q.  At  that  time  did  you  make  any  objection  to 
that  type  of  agreement  ?  Did  you  state  to  them  that 
you  had  any  objection  to  that  type  of  agreement  ? 

A.     I  did. 
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Q.     What  did  you  tell  them? 

A.  I  told  them  that  I  had  objected  to  the  Cali- 
fornia a  couple  of  days  prior,  and  I  objected  to 
theirs.  I  wouldn't  go  into  that  kind  of  an  agreement 
with  anybody.  [445] 

Q.  Now,  when  you  outlined  or  stated  to  them, 
as  you  testified,  the  terms  of  the  deal  that  you 
would  go  into  with  them,  did  you  mention  in  de- 
scribing the  ex^Denses,  or  did  you  describe  the  types 
of  expenses  that  you  would  be  willing  for  the  com- 
pany to  pay  their  share  of? 

Mr,  Donovan:  This  also  is  objected  to  as  leading 
and  suggestive. 

Mr.  Everett:  Mr.  McCabe,  let  me  ask  you  a 
question  now.  Just  what  is  your  understanding 
with  reference  to  this  stipulation  as  to  the  form 
of  questions? 

Mr.  McCabe:  I  think  if  it  is  a  leading  question, 
I  think  you  have  got  to  object  to  it.  If  it  is  not 
leading,  your  objection  need  not  be  made. 

Mr.  Everett:  When  we  state  an  objection  to  the 
form  of  your  question  at  this  time,  then  if  this 
deposition  is  permitted  to  be  used  by  the  Court, 
then  the  Court  will  then  sustain  our  objection  or 
strike  the  answer? 

Mr.  McCabe :     Yes,  as  to  the  form. 

Mr.  Everett:  I  haven't  practiced  in  Montana.  I 
don't  know  how  you  gentlemen  operate  up  there. 

Mr.  McCabe:  Well,  you  better  be  familiar  with 
the  Montana  practice. 
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Mr.  Everett:  If  you  are  trying  to  put  me  in  a 
hole 

Mr.  McCabe:  I  was  just  going  to  explain  it  as 
a  matter  of  courtesy. 

Mr.  Everett:  I  want  it  explained.  I  have  got 
to  study  this  deposition  when  I  get  it,  and  if  I 
knew  what  the  practice  was  there,  I  could. 

Mr.  Donovan:  As  to  the  form  of  the  question, 
the  objection  must  be  made  at  the  time  the  deposi- 
tion is  taken,  or  [446]  otherwise,  it  is  deemed 
waived.  If  it  is  objected  to  at  the  time  of  the  deposi- 
tion, then  that  objection  can  be  urged  at  the  trial. 
That  is  all  it  is  meaning.  All  other  objections  can 
be  raised  for  the  first  time  at  the  trial. 

Mr.  Everett:  Well,  I  understand  that  is  the 
practice. 

Mr.  McCabe:    Will  you  please  read  the  question. 

(Last  question  read  as  follows) : 

"Q.  Now,  when  you  outlined  or  stated  to  them, 
as  you  testified,  the  teiTns  of  the  deal  that  you  would 
go  into  with  them,  did  you  mention  in  describing 
the  expenses,  or  did  you  describe  the  types  of  ex- 
penses that  you  would  be  willing  for  the  company 
to  pay  their  share  of  ?  " 

Just  answer  ''yes"  or  "no." 

A.     I  did. 

Q.     Now,  what  did  you  say? 

A.  I  told  them  I  would  be  willing  to  share  the 
expense  of  drilling  wells,  putting  them  into  pro- 
duction on  the  lease,  but  not  a  lot  of  outside  ex- 
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penses  all  the  way  around  the  country,  which  Mr. 
Hurley  said  probably  it  wouldn't  amount  to  much; 
probably  ten  per  cent  or  less,  maybe. 

Q.     And  then  what  did  you  say  ? 

A.  I  said,  ''All  right,  let's  do  this:  I  will  give 
you  five  per  cent  of  ours,  making  yours  fifty-five 
per  cent,  and  you  pay  all  of  the  expenses  outside  the 
lease." 

Q.  Let  me  see  if  I  understand  you  correctly. 
Did  you  say  that  your  people  would  take  forty-five 
per  cent  and  you  would  give  the  company  fifty-five 
per  cent? 

A.  Yes,  which  would  make  it  ten  per  cent  to 
pay  the  outside  expenses.  Mr.  Gee  said  he  could 
write  up  a  contract  [447]  covering  that. 

Q.  Was  there  anything  said  at  that  time  per- 
taining to  the  corners  of  the  lease? 

A.  These  expenses  was  to  be  just  what  was  on 
the  lease ;  not  off  the  lease. 

Mr.  Everett:  We  object  to  that  question  and 
answer,  the  question  as  being  leading,  and  ask  that 
the  question  and  answer  both  be  stricken. 

Q.  (By  Mr.  McCabe) :  Now,  after  this  conver- 
sation did  Mr.  Gee  return  to  you  a  form  of  pro- 
posed operating  agreement  to  be  signed? 

A.    He  did. 

Q.     And  did  you  read  it? 

A.     I  did,  and  objected  to  it. 

Q.  Just  a  moment.  You  say  you  did.  When 
you  read  it,  what  did  you  say  to  him  ? 
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A.  I  told  him  that  the  objections  that  I  had 
made  and  wished  to  put  in  the  lease  wasn't  in 
there.  He  said,  "I  will  go  and  rewrite  it  and  in- 
clude it  in  there,"  and  he  did. 

Q.  Just  a  minute.  After  he  said  that  he  would 
change  it  and  include  it  into  the  lease,  did  he  go 
away,  or  what  did  he  do? 

A.  He  went  away,  over  to  his  office,  and  was 
gone  a  while  and  came  back  with  some  copies  re- 
written, which  had 

Q.  Just  a  moment.  Copies  rewritten — of  the 
proposed  form  of  agTeement  ?  A.    Yes,  sir. 

Mr.  Everett:  Let's  let  the  witness  testify.  This 
leading  business,  I  think  we  understand  what  it  is, 
and  it  will  certainly  simplify  it  from  the  standpoint 
of  this  [448]  witness  and  from  the  standpoint  of 
the  examination,  too. 

Q.  (By  Mr.  McCabe)  :  Hid  you  read  the  last 
form  that  he  returned  to  you? 

A.  I  did,  and  he  pointed  out  to  me  where  it  was 
covered;  my  objections  were  covered  in  it. 

Q.  AVhat  did  he  say  when  he  pointed  out  that 
paragraph  ? 

A.  He  said  that  covered  the  objections  that  I 
had;  that  there  would  be  no  charges  against  the 
company  except  what  was  done  on  their  ground; 
the  way  I  understood  it;  as  he  explained  it  to  me, 
at  least. 

Q.  At  that  time  was  there  any  agreement  similar 
to  the  one  concerning  which  you  have  testified  made 
with  the  Potlatch  Oil  and  Refining  Company? 
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A.    Yes. 

Q.  And  with  reference  to  the  form  of  that  agree- 
ment, was  that  similar  to  this  agreement  ? 

Mr.  Donovan:     We  object  to  this. 

Mr.  McCabe :     All  right.   I  withdraw  it. 

Q.  When  Mr.  Gee  made  this  statement  concern- 
ing this  portion  that  he  had  included  in  the  pro- 
posed form  of  operating  agreement,  was  Mr.  Hurley 
present?  A.     Yes,  sir. 

Q.  And  after  he  made  that  statement,  what  did 
you  do  with  reference  to  the  original  operating 
agreement  of  which  Plaintiffs'  Exhibit  2  purports 
to  be  a  copy?  A.     What  did  we  do? 

Q.     What  did  you  do  ? 

A.     We  signed  it  up. 

Q.    You  signed  it,  and  who  else  signed  it  ? 

A.  Mr.  Luke  signed  it  and  the  Ohio  men  [449] 
signed  it. 

Q.     And  by  "the  Ohio  men,"  who  do  you  mean? 

A.  Why,  Hurley  and  Sellery.  I  don't  know 
whether  Gee  signed  it.  I  don't  think  Gee  signed  it, 
as  I  remember. 

Q.    Were  you  acquainted  with  Robert  E.  Wilson? 

A.     Yes,  sir. 

Q.  And  were  you  acquainted  with  him  in  the 
year  1922?  A.     I  had  been  for  several  years. 

Q.  Did  you  ever  hear  of  the  Inland  Empire  Oil 
&  Gas  Syndicate?  A.     I  did. 

Q.  Did  you  ever  sign  an  instrument  designated 
*' Agreement  and  Declaration  of  Trust  of  Inland 
Empire  Oil  and  Gas  Syndicate''?  A.    I  did. 
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Q.     Did  anyone  else  sign  that? 

Mr.  Everett:  We  object  to  the  form  of  the  ques- 
tion. Mr.  McCabe,  if  you  want  to  introduce  it — 
First,  I  think  that  is  the  best  evidence  of  it. 

Mr.  McCabe:  I  have  got  to  show  the  execution 
of  the  original  before  I  can  introduce  a  certified 
copy.  That  is  the  idea.  In  other  words,  that  is 
my  foundation  question  for  the  introduction  of  the 
certified  copy. 

Q.     Did  anybody  else  sign  the  same  instrument? 

A.    Mr.  Wilson  and  Mr.  Gerlough. 

Q.  Showing  you  an  instrument  marked  for 
identification  Plaintiffs'  Exhibit  1,  please  examine 
that  instrument. 

A.  Well,  I  will  frankly  say  that  I  cannot  read 
this  here.  I  ain't  as  good  sight  as  I  once  was,  but 
I  can  see  the  names  and  so  on.  If  you  want  me  to  take 
the  time,  I  have  a  glass  here  that  probably  I  can 
read  it  with.  I  have  a  stronger  one  [450]  at  home. 
Maybe  I  can  read  it. 

Q.     Well,  just  look  at  this  Plaintiffs'  Exhibit  1. 

A.     Do  you  want  me  to  read  this  over? 

Q.  Just  kind  of  glance  through  it.  Did  I  show 
you  before  coming  up  to  this  hearing  this  morning, 
or  up  to  the  Court  House,  an  exhibit  marked  Plain- 
tiffs' Exhibit  1?  A.     Well,  I  think  you  did. 

Q.    Well,  examine  it  and  see  whether  I  did  or  not. 

A.  I  don't  remember  whether  you  did  or  not. 
You  showed  me  something.  I  am  not  going  to  read 
all  of  this. 
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Mr.  McCabe:  We  will  dispense  with  it.  We  will 
introduce  it  in  another  way. 

A.  Lots  of  words  I  can't  make  out,  but  I  know 
the  instruments  were  made. 

Q.  Well,  were  you  ever  connected  with  the  In- 
land Empire  Oil  and  Gas  Syndicate  ? 

A.  I  was  a  director  in  it,  or  trustee,  as  you  may 
call  it ;  trustee  of  the  syndicate. 

Q.  Do  you  know  who  else  were  trustees  with 
you  at  any  time? 

A.    Jean  Gerlough  and  R.  E.  Wilson. 

Mr.  Everett:  We  object  to  the  form  of  the 
question  until  you  bring  out  the  times  he  was  con- 
nected with  it. 

Q.  (By  Mr.  McCabe) :  What  years  were  you 
connected  with  Troy-Sweet  Grass  Oil  and  Gas  Syn- 
dicate ;  between  what  years  or  during  what  years  ? 

A.  Well,  1922  and  '23,  until  it  was  dissolved.  I 
don't  remember  what  year  the  company  was  dis- 
solved, but  it  sold  the  holdings  to  the  Potlatch. 

Q.  During  that  time,  who  else,  if  anyone,  were 
trustees  [451]  with  you  of  Troy-Sweet  Grass  Oil 
Syndicate  f 

A.  There  were  K.  G.  Luke,  J.  A.  Harsh  and 
Stapleton.   I  forget  Mr.  Stapleton's  initials. 

Q.     And  Mr.  Stapleton  ? 

A.  I  don't  remember  his  initials  now.  I  know 
him  well,  for  years  and  years;  worked  with  him 
for  a  number  of  years. 

Mr.  Everett:  That  is  the  Troy-Sweet  Grass  you 
are  talking  about?  A.     Yes. 
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Q.  (By  Mr.  McCabe)  :  Did  all  of  those  men 
hold  office  at  the  one  time  or  different  times  ? 

A.  No.  Stapleton  and  Luke,  I  think,  and  myself 
first.  Then  I  don't  just  remember  who  else  was  in 
at  first.  They  had  that  organized  before  I  got  into 
it.  I  came  into  it  after  I  bought  into  it,  and  took 
command  of  it.  I  don't  just  remember  who  all  the 
fellows  were  who  was  in  it  at  that  time. 

Q.  Were  there  more  than  three  trustees  at  the 
time,  or  just  what  is  the  fact? 

A.  There  was  three  or  five.  I  think  the  articles 
provided  for  three  or  five,  or  three  or  seven.  I 
wouldn't  be  sure  to  remember  now.  That  is  a  long 
time  ago. 

Q.  When  you  were  connected  with  the  Troy- 
Sweet  Grass  Oil  Syndicate,  did  you  have  any  official 
title?  A.     I  was  president  of  it  and  manager. 

Q.    President  and  manager?  A.    Yes. 

Q.  Now,  during  any  time  during  the  years  1922 
to  1927,  were  you  acquainted  with  Mr.  John  Mc- 
Fadyen,  who  purported  to A.     Yes. 

Mr.  Everett:     Let's  not  lead.  [452] 

A.     I  got  acquainted  with  him. 

Q.  (By  Mr.  McCabe)  :  And  what  other  name 
was  he  known  by? 

A.  Why,  I  never  heard  of  any  names  than  John 
McFadyen  or  Jack. 

Q.     Jack  McFadyen? 

A.  Yes.  That  is  all  the  names  I  ever  heard  of 
him.  It  was  sometime  after  we  got  operating  in  the 
Kevin  field  that  I  got  acquainted  with  him. 
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Q.  At  the  time  you  knew  him,  was  he  acting  or 
purporting  to  act A.     Yes,  sir. 

Mr.  Everett:  You  haven't  show^n  any  time  yet, 
Mr.  McCabe. 

Mr.  McCabe:  Yes.  Anytime  between  1922  and 
1927. 

Mr.  Everett :  He  said  he  didn't  become  acquainted 
with  him  until  after  they  were  operating. 

A.  Well,  we  started  operating  in  '22,  and  it  may 
have  been  '23  or  '24  that  Jack  came  up  to  the  field 
first,  and  I  got  acquainted.  I  wouldn't  say  what 
year  it  was.  It  was  a  year  or  so  after  we  started 
operating  that  I  got  acquainted  with  Jack.  I  guess 
he  had  l)een  in  the  field. 

Mr.  McCabe:     Did  you  know  L.  J.  Yealy? 

A.     I  did. 

Q.     When  did  you  first  get  acquainted  with  him? 

A.  I  couldn't  say  exactly.  Probably  the  first 
year  he  became  active  in  the  field. 

Q.     And  about  when  would  you  say? 

A.  I  think  probably  it  was  '24,  maybe  late  '23, 
when  he  first  came  into  the  field.  I  wouldn't  swear 
when  he  first  came  in  the  field;  maybe  '23  [453] 
or  '24. 

Q.  After  the  instrument  designated  "Operating 
Agreement,"  a  copy  of  which  has  been  introduced 
as  Plaintifi^s'  Exhibit  2,  was  signed,  what,  if  any- 
thing, did  the  Ohio  Oil  Company  do  in  connection 
with  the  property  described  in  the  agreement? 

A.     Well,  they  started  drilling. 

Q.     And  who  took  possession  of  the  property? 
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A.     The  Ohio  Oil  Company. 

Q.  Did  the  Troy- Sweet  Grass  or  any  of  its  offi- 
cers or  agents  have  anything  to  do  with  the  active 
operations  on  the  land? 

A.  Nothing  at  all.  The  contract  provided  the 
Ohio  should  do  that. 

Q.  Do  you  remember  when  the  Ohio  drilled  the 
first  well  under  the  agreement? 

A.  I  wouldn't  describe  the  land.  It  was  what  is 
known  as  the  Baker  lease  in  three  or  four  of  that 
township,  Section  3  or  4  of  that  township.  I 
wouldn't  positively  say. 

Q.  Do  you  know  wiio  took  the  oil  that  was  pro- 
duced? A.     The  Ohio  Oil  Company. 

Q.  And  did  the  Ohio  drill  one  or  more  wells 
upon  the  land  described  in  the  operation  agree- 
ment? 

A.  I  think  they  drilled  a  number  of  wells,  eight 
or  nine,  and  maybe  have  drilled  more  since.  I  don't 
know. 

Q.     Did  they  produce  any  oil  or  gas  or  both? 

A.  They  produced  oil  in  the  first  well,  and  all 
of  them  that  they  drilled  under  that  particular  lease 
produced  oil. 

Q.  Do  you  know  about  the  time,  the  approximate 
time  that  they  completed  the  drilling  of  the  well 
which  you  say  was  drilled  on  the  Baker  lease? 

A.  Well,  I  wouldn't  exactly  say  the  date  that  it 
was  [454]  drilled  in.  It  wasn't  very  long,  because 
I  had  a  standard  rig  erected  on  the  lease.  I  sold 
them  the  rig.    I  was  going  to  drill  it  myself;  was 
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just  ready  to  drill  in  when  I  made  a  deal  with 
Mr.  McFadyen  and  sold  him  my  rig.  He  started 
drilling  a  few  days  afterward.  I  don't  know  how 
many  days;  not  very  many,  but  I  came  over  home 
because  I  had  business  over  here,  and  the  first  thing 
I  heard,  the  well  was  in.  I  wouldn't  remember  what 
date. 

Q.     Let  me  ask,  was  it  sometime  in  1922? 

A.  Oh,  yes ;  late  June  or  first  of  July,  something 
like  that. 

Mr.  Donovan:  Then  I  think  I  must  have  mis- 
understood something  here. 

A.  I  say,  it  may  have  been  late  June  or  the  first 
of  July  that  it  came  in. 

Mr.  Donovan:  I  understood  you  to  say  that  you 
sold  the  rig  to  McFadyen? 

A.  I  sold  the  rig,  not  to  McFadyen,  but  to 
Hurley,  I  said. 

Mr.  Donovan:     I  thought  you  said  McFadyen. 

A.  No.  I  sold  it  to  Hurley,  right  the  day  I  made 
this  agreement  with  them.  I  sold  them  the  rig  that 
I  was  erecting  on  the  lease. 

Q.  (By  Mr.  McCabe)  :  A  moment  ago  you  used 
the  name  McFadyen.  Was  it  McFadyen  you  sold 
the  rig  to,  or  Mr.  Hurley? 

A.  No.  Mr.  Hurley.  I  didn't  know  McFadyen 
then.  I  meant  Mr.  Hurley.  I  sold  it  to  him  the  very 
day  I  made  the  contract,  after  we  had  signed  it. 

Q.  After  the  Ohio  Oil  Company  discovered  oil 
on  the  Baker  lease  and  continued  their  operations, 
as  you  have  [455]  testified,  did  they  submit  to  you 
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at  any  time,  or  the  Troy-Sweet  Grass  Oil  Syndicate, 
any  wi'iting  setting  forth  items  of  expense  which 
they  claimed  had  been  incurred  in  connection  with 
their  operation? 

A.     They  did.   They  started  in  right  away. 

Q.    How  often  were  those  statements  submitted? 

A.     Supposed  to  be  submitted  every  month. 

Mr.  Everett:  I  object  to  the  form  of  the  question 
in  the  absence  of  any  such  statement  in  the  record. 

A.  They  were  supposed  to  be  submitted  every 
month  that  oil  was  sold. 

Q.  (By  Mr.  McCabe) :  On  these  statements — 
Did  you  read  the  statements? 

A.     Why,  yes,  I  read  them. 

Q.  At  any  time  did  you  discuss  any  of  the  items 
appearing  on  these  statements  with  any  person  con- 
nected with  the  Ohio  Oil  Company? 

Mr.  Everett:  Let's  have  the  time  and  persons, 
the  names  of  the  persons. 

Mr.  McCabe:     In  the  year  1922. 

A.  Why,  I  wouldn't  say  whether  it  was  Yealy 
or  Hungerford.  There  was  a  man  named  Hunger- 
ford  that  had  something  to  do  with  the  Ohio  out 
there  at  one  time  in  the  operation,  and  I  wouldn't 
say  whether  it  was  Yealy  or  Hungerford,  but  any- 
way, I  said  they  were  charging  us  for  stuff  they 
hadn't  ought  to  charge  us.  Anyway,  they  said  to 
take  it  up  with  the  officials  of  the  company. 

Q.  (By  Mr.  McCabe) :  Directing  your  attention 
to  the  year  1925,  did  you  retain,  or  did  Troy-Sweet 
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Grass  Oil  Syndicate  retain  any  attorneys  to  act  for 

them  ?  [456] 

A.  Why,  wh(^n  thoy  kej)t  charginc^  us  with 
stuif 

Q.     Just  say  ''yes"  or  "no."  A.     Yes,  sir. 

Q.     And  what  firm  of  attorneys  did  they  retain? 

A.  We  retained  Freeman,  Thelen  &  Frary  of 
Great  Falls,  Montana. 

Q.  And  in  the  year  of  1925,  was  there  any  meet- 
ing held  in  Shelby,  Montana,  at  which  were  present 
Mr.  Firmin,  purporting  to  act  for  the  Ohio  Oil 
Company,  Mr.  Jean  Gerlough,  Mr.  J.  W.  Freeman, 
Mr.  R.  E.  Wilson  and  yourself? 

A.     Yes,  we  had  a  meeting  there. 

Mr.  Everett :  May  it  be  understood,  Mr.  McCabe, 
that  my  i^revious  objection  there  as  to  competency 
applies  to  this,  as  to  Mr.  Firmin  also,  who  is  also 
deceased? 

Mr.  McCabe:     Yes. 

Q.  And  in  a  general  w^ay,  what  was  discussed, 
or  was  there  any  discussion  at  that  meeting  con- 
cerning the  operation  of  the  Ohio  Oil  Company 
under  the  operating  agreement?  A.     Yes. 

Mr.  Everett:  May  I  examine  the  witness  a  mo- 
ment on  voir  dire? 

Mr.  McCabe:    Yes,  go  ahead. 

Q.  (By  Mr.  Everett) :  Did  you  make  records 
of  your  meetings?  Did  you  keep  minutes  of  your 
meetings  ? 

A.  I  think  we  did  in  our  minute  books.  Well, 
no.  It  wasn't  a  company  meeting.  It  was  an  official 
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meeting  with  the  Ohio  and  the  two  different  com- 
panies. 

Q.  (By  Mr.  McCabe) :  But  on  this  occasion 
that  I  refer  to 

A.  With  the  attorneys  we  had  employed  to  de- 
fend us,  or  collect  what  we  had  been  [457]  over- 
charged. 

Q.  Possibly  I  confused  you.  What  I  intended  to 
ask  you  is,  were  you  present  in  Shelby,  Montana, 
in  the  year  1925,  in  company  with  ]\Ir.  Freeman, 
Mr.  J.  W.  Freeman,  Mr.  Jean  Gerlough  and  Mr. 
R.E.Wilson?  A.     I  was. 

Q.  During  that  time  when  you  were  present  with 
those  persons,  was  there  any  discussion  had  between 
you  or  the  persons  present  concerning  the  opera- 
tions of  the  Ohio  Oil  Company  under  the  operating 
agreement  ?  A.    Yes. 

Q.  And  at  that  meeting,  that  discussion,  what  in 
a  general  way  did  that  discussion  refer  to? 

A.  Overcharges  that  the  Ohio  had  made  against 
us. 

Mr.  Everett:  We  object  to  this  line  of  question- 
ing for  the  reason  previously  stated,  and  the  further 
objection  that  in  the  answer  to  my  question  he  stated 
that  they  kept  minutes  of  their  meetings,  so  I  make 
this  further  objection,  that  if  there  was  any  official 
action  taken,  the  best  evidence  is  the  minutes  of  the 
corporation. 

Q.  (By  Mr.  McCabe) :  Was  this  a  meeting  of 
the  company,  or  just  individuals? 

A.    No,  just  a  meeting  of  the  directors  of  the 
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various  companies  and  the  Ohio  representative  and 
our  attorney  to  try  to  clear  up  or  clarify  the  thing. 
Q.     At  that  meeting  did  Mr.  Pirmin  make  any 
request  to  the  persons  present  relative  to  the  oper- 
ations or  concerning  the  operations  of  the  Ohio  ? 
A.    Yes,  he  did. 
Q.     What  did  he  say? 

A.  Why,  he  requested  a  written  statement  of 
our  [458]  objections  and  so  on,  and  if  I  remember 
right,  we  sent  it  to  him. 

Q.  Now,  just  a  minute.  After  he  made  this  re- 
quest, did  you  give  Mr.  J.  W.  Freeman  any  instruc- 
tions concerning  these  operations  ? 

A.     Yes.   Mr.  Freeman  was  our  attorney,  and  we 
gave  him  instructions  to  furnish  what  he  requested. 
Q.     What  did  you  ask  Mr.  Freeman,  as  one  of 
your  attorneys,  to  do? 

Mr.  Everett:     Which  Mr.  Freeman  is  that? 
Mr.  McCabe:    Mr.  J.  W.  Freeman. 
Q.     What  did  you  ask  him  to  do,  you  or  Mr.  Ger- 
lough,  or  Mr.  Wilson,  or  any  of  you? 

A.     Well,  we  directed  him  to  collect  this  money, 
if  I  rememl)er  right;  the  overcharge. 

Q.     Were  there  any  directions  given  him  with 
reference  to  writing  Mr.  Firmin  this  letter  that  was 
requested  ? 
A.     Oh,  yes ;  we  told  him  to  write  him. 
Mr.  Everett:     I  object  to  that  as  leading. 
A.     To  give  him  what  he  asked  for  and  to  collect 
the  money  for  us. 

Q.     (By  Mr.  McCabe) :    After  that  meeting  did 
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Mr.  Freeman  make  any  statement  to  you  and  the 
persons  that  were  present  at  that  meeting,  other 
than  Mr.  Firmin,  concerning  whether  he  had  writ- 
ten a  letter?  A.    He  did. 

Mr.  Donovan:     I  object  to  that  as  hearsay. 

Mr.  Everett:  I  want  to  make  the  further  objec- 
tion, too,  that  Mr.  Firmin  is  dead  and  we  would 
have  no  opportunity  to  cross-examine  him,  and  that 
is  one  of  the  things  that  the  [459]  parole  evidence 
rule  is  supposed  ot  protect  against,  and  I  think  that 
again,  anything  as  to  conversations  and  so  on  with 
F*reeman  is  objected  to. 

Mr.  McCabe:  I  will  tell  you,  frankly,  we  intend 
to  bring  all  of  this  within  the  exceptions  to  that 
rule  that  you  stated. 

Q.  Now,  Mr.  Jones,  after  the  meeting,  did  you 
ever  receive  a  letter  purporting  to  be  a  copy  of  the 
letter  which  Mr.  Freeman  said  he  had  written  to 
Mr.  Firmin? 

A.  Yes,  sir.  It  was  put  in  our  records.  It  was 
put  in  our  files. 

Q.  Showing  you  this  letter  marked  Plaintiffs' 
Exhibit  26  for  identification 

A.  Yes,  that  is  some  correspondence  we  had  re- 
ceived from  Mr.  Freeman. 

Q.  Are  you  able  to  identify  that  letter?  Do  you 
recognize  it?  A.     I  do. 

Q.  Did  you  show  this  letter  to  Mr.  Gerlough  or 
Mr.  Wilson,  or  both  of  them,  after  you  received  it  ? 

Mr.  Everett:  I  object  to  the  question  as  being 
leading. 
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Mr.  MeCabe:     Strike  it. 

Q.  Did  you  show  this  Plaintiffs'  Exhibit  26  to 
anyone  else,  any  other  person,  after  you  received  it? 

A.     Why,  yes,  sir;  I  showed  it  to 

Q.     Who  did  you  show  it  to  ? 

A.  I  showed  it  to  Mr.  Gerlough  and  Mr.  Wilson, 
and  I  think  ^Ir.  Harsh,  and  probably  Mr.  Hornby. 
I  don 't  know  who  all ;  i)rol)ably  the  directors  of  the 
various  companies. 

Mr.  McCabe:  I  now  oft'er  Plaintiffs'  [460]  Ex- 
hibit 26. 

A.  I  was  trying  to  think  of  another  man's  name 
as  director  of  the  Inland  of  Seattle.  I  can't  speak 
his  name  right  now.  I  knew  him  well,  too.  Mr.  Ball, 
I  think. 

(Whereupon,  copy  of  a  letter  marked  Plain- 
tiffs' Exhibit  No.  26  was  received  in  evidence 
and  is  hereto  attached  and  made  a  part  hereof.) 

Q.  (By  Mr.  McCa])e)  :  Did  yo«  receive  a  letter 
from  Mr.  J.  W.  Freeman  of  the  firm  of  Freeman, 
Thelen  &  Frary,  purporting  to  be  a  copy  of  a  letter 
from  the  Ohio  Oil  Company  in  response  to  the  orig- 
inal of  Plaintiffs'  Exhibit  26?  A.     Yes. 

Mr.  Donovan:  That  is  objected  to  as  leading, 
and  it  also  calls  for  hearsay. 

Mr.  McCabe:     Just  answer  the  question. 

A.     I  did,  yes. 
I     Q.     Showing    you    Plaintiffs'    proposed    exhibit 
marked  "Plfs.   Ex.   27,"   I  will  ask  you  to   state 
whether  you  recognize  that  exhibit  or  able  to  iden- 
tify it?  Just  answer  "yes"  or  "no." 
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A.     The  question  was,  did  I  receive  this  ? 

Q.  Yes.  Do  you  recognize  it,  or  can  you  tell 
what  it  is?  A.     Why,  it  is  a  letter  that 

Q.     Just  say  ''yes*'  or  "no."  A.    Yes. 

Q.  Just  state  what  that  exhibit  is  as  to  being  a 
copy,  or  otherwise,  of  the  letter  which  Mr.  Freeman 
notified  you  he  had  received  from  Mr.  Firmin. 

Mr.  Donovan:  I  object  to  this  as  hearsay,  also 
leading,  and  the  witness  stating  whether  he  has  any 
personal  knowledge  of  it  whatsoever.  [461] 

Q.  (By  Mr.  McCabe) :  Do  you  know  what  the 
question  is?  Just  read  the  question. 

(Last  question  read.) 

A.  I  remember  having  received  a  copy  of  this, 
or  a  copy  just  like  it. 

Q.  Did  you  receive  this  from  Freeman,  Thelen 
&  Frary? 

Mr.  Donovan:    Objected  to  as  leading. 

Q.  (By  Mr.  McCabe) :  Who  did  you  receive  it 
from?  A.     Mr.  Freeman. 

Q.     By  "Mr.  Freeman,"  what  Mr.  Freeman? 

A.  Well,  J.  W.  Freeman.  Judge  Freeman,  we 
used  to  call  him. 

Mr.  Everett:  We  understand  we  have  our  objec- 
tions, all  objections  we  might  have? 

Mr.  McCabe:    Yes. 

Q.  In  the  year  of  1926,  were  you  present  at  a 
stockholders'  meeting  of  the  stockholders  of  Pot- 
latch  Oil  and  Refining  Company?  A.     Yes. 
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Q.  What  time  of  the  year  was  that  held,  the  first 
or  hist,  or  what  part  of  the  year,  do  you  recall? 

A.  Well,  we  used  to  postpone  the  meeting,  you 
know;  call  a  meeting  at  the  regular  time  and  then 
postpone  it.  I  don't  just  remember  positively  what 
date  the  meeting  was  held. 

Q.  Well,  at  this  meeting  Mr.  Freeman  and  an 
attorney,  or  a  man  purporting  to  be  an  attorney, 
from  Tacoma,  spoke  to  the  stockholders? 

A.     Yes,  sir. 

Mr.  Everett:  We  object  to  the  question  as  lead- 
ing. 

Mr.  McCabe:  That  is  merely  to  identify  the 
meeting. 

A.     Yes,  they  talked  to  the  stockholders.  [462] 

Q.  (By  Mr.  McCabe) :  And  after  that  meeting 
did  you  see  Mr.  John  McFadyen? 

A.    Yes,  several  times. 

Q.  And  did  you  have  any  conversation  with  him 
pertaining  to  the  operating  agreement  between  the 
Ohio  Oil  Company  and  the  Troy-Sweet  Grass  Oil 
Syndicate?  A.    Yes,  sir. 

Mr.  Everett:  We  object  to  the  question  as  being 
leading. 

Mr.  McCabe :  At  the  time  and  place — Where  was 
it  you  saw  him  ?  A.    At  Shelby,  Montana. 

Q.  And  where  and  what  place  in  Shellby,  Mon- 
tana, do  you  remember? 

A.  Why,  I  think  it  was  right  across  from  the 
hotel  there,  the  oil  station.  I  saw  him  and  I  went 
over  and  talked  with  him. 
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Q.     And  what  hotel  was  that? 

A.  That  Rainbow  Hotel.  There  was  a  filling  sta- 
tion just  across  the  street  there,  and  I  seen  John 
and  I  went  over  and  talked  to  him. 

Q.     Who  was  present  at  that  time? 

A.    When  I  was  talking  to  Mr.  McFadyen? 

Q.    Yes. 

A.     Myself  and  John  McPadyen. 

Q.     And  was  there  any  other  person  present? 

A.  No,  because  he  was  just  going  to  leave  the 
country,  and  I  wanted  to  talk  to  him  before  he  left. 

Q.  AYhat  did  you  say  to  him  at  that  time  in  con- 
nection with  this  operation? 

A.  I  told  him  if  he  didn't  correct  these  things 
and  make  [463]  an  accounting,  we  would  have  to 
enter  a  suit  against  the  Ohio  Oil  Company. 

Q.     And  what  did  he  say? 

A.  He  told  me — He  said,  "Don't  start  no  suit, 
because  the  Ohio  Oil  Company  is  responsible  and 
reliable,  and  eventually  in  the  final  account  we  will 
fix  this  thing  up  and  pay  you  anything  that  was 
overcharged  against  you.  You  can  rest  assured  of 
that.  The  Ohio  Oil  Company  is  responsible  and 
reliable."  He  said,  "I  will  use  my  efforts  to  see 
that  it  is  brought  to  a  head  without  a  suit." 

Q.  As  a  result  of  Mr.  Fadyen's  statement  to  you, 
what  if  anything  did  you  do  with  respect  to  starting 
a  suit?  A.     I  didn't  start  any  at  all. 

Q.    What  is  that? 

A.     I  didn't  pretend  to  start  any.    I  told  my 
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directors  just  what  he  said,  and  I  said,  "We  will 

wait  and  see." 

Q.  After  you  had  this  conversation,  did  you 
notify  any  person  connected  with  either  the  Troy- 
Sweet  Oil  Syndicate  or  the  Potlatch  Oil  Company, 
or  both  of  them,  concerning  this  conversation  you 
had  with  Mr.  McFadyen? 

A.  I  did.  I  talked,  I  think,  with  Mr.  Gerlough 
and  Mr.  Wilson  and  Mr.  Harsh,  and  I  think  to  Mr. 
Ball  and  Mr.  Laird.  I  don't  know  how  many  I 
talked  to  about  it. 

Q.     Who  are  you  positive  that  you  did  talk  to  ? 

A.  I  know  I  talked  to  them  because  they  were 
our  directors  of  my  different  companies. 

Q.  Are  you  positive  that  you  talked  to  all  of 
them,  or  just  some  part  of  them? 

A.  I  didn't  see  them  all  together,  but  I  talked 
to  Mr.  Harsh,  over  there  and  over  here.  We  were 
in  the  bank  [464]  together,  and  I  was  with  Mr. 
Laird  here,  and  the  others  were  over  there,  except 
Mr.  Ball,  and  he  was  in  Tacoma. 

Q.  In  the  years  1922  and  subsequent  years,  did 
you  hold  any  position  with  any  other  company? 
Were  you  working  for  any  other  company  besides 
Troy-Sweet  Grass  and  Potlatch? 

A.  Yes,  I  was,  all  the  time  working  for  other 
companies,  too. 

Q.  Who  were  you  working  for  besides  those  com- 
panies ?  A.    Potlatch  Lumber  Company. 

Q.  As  a  result  of  this  other  work  that  you  did, 
did  it  take  you  away  from  Shelby,  Montana? 
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A.  Oh,  yes.  I  was  only  there  part  of  the  time. 
I  left  a  secretary  there  always. 

Q.  And  what  was  your  practice  in  regard  to 
spending  time  in  Shelby  in  connection  with  the 
affairs  of  the  Troy-Sweet  Grass  Oil  Syndicate  and 
Potlatch  Oil  and  Refining  Company? 

A.  I  was  there  a  good  part  of  the  time;  after 
'23  more  than  before  that.  Sometimes  I  was  east; 
sometimes  I  was  one  iDlace  and  sometimes  another, 
but  I  tried  to  take  care  of  the  business  affairs  the 
best  I  could. 

Q.  Did  you  go  back  and  forth  between  Shelby, 
Montana,  and  the  other  places  you  worked  during 
that  time? 

A.    Yes,  all  the  time  going  back  and  forth. 

Q.  Did  you  ever  sever  your  connections  with  the 
Potlatch  Oil  and  Refining  Company  and  Troy-Sweet 
Grass  Oil  Syndicate  as  trustee  or  officer? 

A.     I  did,  in  '32. 

Q.     About  1932? 

A.  The  spring  of  '32,  yes,  sir.  I  wasn't  around 
Shelby  much,  a  great  deal,  so  I  severed  my  [465] 
relations. 

Q.  Showing  you  Plaintiffs'  Exhibit  28  for  iden- 
tification, I  will  ask  you  if  you  ever  received  that 
from  any  source?  A.    Yes,  sir. 

Q.    You  received  that?  A.    Yes,  sir. 

Q.    In  the  United  States  mail? 

A.    Yes,  sir. 

Mr.  McCabe:  We  now  offer  in  evidence  Plain- 
tiffs' purported  Exhibit  28. 
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(Whereupon,  a  letter  marked  Plaintiffs'  Ex- 
hibit No.  28  for  identification  was  received  in 
evidence  and  is  hereto  attached  and  made  a  part 
hereof.) 

Q.  (By  Mr.  McCabe)  :  Now,  have  you  read  that 
exhibit  ? 

A.  Yes,  sir,  I  have  read  that  time  and  time 
again. 

Q.  Do  you  recall  the  letter  referred  to  in  that 
exhibit  to  which  the  exhibit  purports  to  be  an  an- 
swer? A.     Do  I  do  what? 

Q.  Do  you  recall,  or  have  you  any  recollection 
concerning  the  letter  to  which  this  was  the  answer? 

A.    I  have,  yes.   I  have  some  recollection. 

Q.  Showing  you  Plaintiffs'  Exhibit  29,  please 
read  and  state  whether  you  can  identify  that  carbon 
copy  of  a  writing? 

A.     Yes,  that  is  a  letter  I  sent  them. 

Q.  Who  wrote  that  letter,  the  original  of  which 
this  purports  to  be  a  carbon  copy? 

A.     I  think  I  wrote  it  myself,  personally. 

Q.     That  is  your  recollection?  A.     Yes,  sir. 

Q.  And  did  you  mail  that  in  the  United  States 
mail?  [466] 

A.  Yes,  sir.  I  think  I  wrote  it  personally  myself. 
The  secretary  was  over  here. 

Mr.  McCabe:  I  now  offer  in  evidence  Plaintiffs' 
Exhibit  No.  29. 

(Whereupon,  a  letter  marked  Plaintiffs'  Ex- 
hibit No.  29  for  identification  was  received  in 
evidence  and  is  hereto  attached  and  made  a  part 
hereof.) 
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Q.  (By  Mr.  McCabe) :  Did  you  have  corre- 
spondence or  write  letters  to  the  Ohio  Oil  Company 
or  receive  letters  from  the  Ohio  Oil  Company  while 
you  were  comiected  with  Troy- Sweet  Grass  Oil  Syn- 
dicate or  Potlatch  Oil  and  Refining  Company? 

A.     Did  I  have  letters? 

Q.     Did  you  receive  letters  ?  A.    Yes,  sir. 

Q.     Did  you  write  letters  to  those  people  ? 

A.     Yes,  sir. 

Q.  And  after  you  severed  your  connection  vrith 
the  Troy- Sweet  Grass  Oil  Syndicate  and  Potlatch 
Oil  and  Refining  Company,  what  did  you  do  with 
those  letters  and  copies  of  letters? 

A.  I  left  them  in  the  file  over  in  the  Potlatch 
Oil  and  Refining  Company? 

Q.    Where?  A.     At  Shelby,  Montana. 

Q.  Do  you  have  any  letters  in  your  possession 
or  copies  of  letters  written  to  you  by  the  Ohio,  or 
wi'itten  on  behalf  of  the  Troy- Sweet  Grass  Oil  Syn- 
dicate or  Potlatch  Oil  Company  to  the  Ohio  Oil 
Company  ? 

A.  I  left  all  letters  and  copies  of  letters  in  the 
files  over  in  Shelby,  Montana.  I  took  none  [467] 
away. 

Q.    As  far  as  you  know,  they  are  still  there? 

A.  As  far  as  I  know,  they  are  still  there.  I 
haven't  examined  them  or  been  there  for  sometime. 

Q.  In  your  testimony  this  morning  you  men- 
tioned Mr.  Gee  bringing  back  to  you  on  June  15, 
1922,  a  proposed  form  of  operating  agreement  in 
which  the  interests  specified  were  fifty-five  per  cent 
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interest  to  the  Ohio  Oil  Company  and  forty-five 
per  cent  interest  to  the  Troy-Sweet  Grass  Oil  Syndi- 
cate, which  you  didn't  sign.  Do  you  recall  that 
testimony?  A.    Yes,  sir. 

Q.  Did  Mr.  Gee  leave  that  form  with  you  or  a 
copy  of  it  at  that  time. 

A.     No,  he  took  them  back. 

Q.    What  did  he  do  with  it? 

A.  I  don't  know.  He  took  them  right  back  to 
his  room  where  he  wrote  them  and  rewrote  copies 
and  brought  them  back  and  including  the  clause 
that  I  wanted  in  it,  as  I  understood. 

Q.  Did  you  ever  hear  of  Potlatch  Oil  and  Re- 
fining Company?  A.     Yes,  sir. 

Q.    Were  you  ever  connected  with  that  company  ? 

A.     Yes,  sir. 

Q.     What  was  your  connection? 

A.     I  was  a  director  and  president  of  it. 

Q.    During  what  years? 

A.     From  the  day  it  was  created  until  1932. 

Q.  And  do  you  remember  about  the  year  it  was 
created  or  organized? 

A.  The  spring  of  '22,  March  or  sometime  in 
the  spring  of  [468]  '22,  '21  or  '22.  It  might  have 
been  late  '21,  but  I  think  it  was  the  spring  of  '22. 

Q.  In  other  words,  were  you  connected  with  it 
from  its  inception  as  a  corporation? 

A.  Yes,  sir.  I  was  the  instigator  of  it.  I  was  the 
instigator  of  it. 

Q.     Did  you  have  any  other  capacity,  manage- 
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rial   capacity  with  the  Potlatch  Oil  and  Refining 

Company  ? 

A.     I  was  manager — president  and  manager. 

Q.    And  a  director?  A.    And  a  director. 

Mr.  McCabe:     That  is  all,  Mr.  Jones. 

Cross-Examination 
By  Mr.  Everett : 

Q.  What  stock  do  you  own  in  the  Potlatch  Oil 
and  Refining  Company? 

A.     I  own  1400  shares  right  now. 

Q.  How  many  shares  of  stock  are  there  out- 
standing ? 

A.     There  is  1463  or  1465  thousand. 

Q.     How  many  shares  did  you  initially  own  ? 

A.     I  think  about  150. 

Q.  And  what  was  the  authorized  capital  stock 
at  that  time? 

A.     Two  thousand  shares,  or  two  million  shares. 

Q.    How  much  of  that  was  outstanding? 

A.  Well,  this  1400  and  some— 1460;  I  wouldn't 
say  whether  it  was  1463  or  close  to  1465. 

Q.     That  was  in  1922? 

A.  '23  was  the  last  that  was  issued,  I  believe, 
or  '24.  [469] 

Q.     In  '24  was  the  last  stock  that  was  issued? 

A.     '23  or  '24  was  the  last  stock  that  was  issued. 

Q.  And  how  much  stock  was  issued  to  you  dur- 
ing the  years  1922,  '23  and  '24? 

A.  Well,  whatever  I  had.  It  was  one  hundred 
forty  and  some  odd  thousand  all  together. 
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Q.     One  hundred  forty  and  some  odd  thousand? 

A.  I  think  it  was  140,000;  between  140,000  and 
150,000. 

Q.  And  at  the  time  the  140,000  or  150,000  was 
issued,  how  much — what  was  the  total  outstanding 
stock  at  the  time  you  held  140,000  or  150,000  shares? 

A.  Well,  it  was  1465  thousand,  I  think;  1465 
thousand,  if  I  remember  correct.  I  don't  remember 
the  exact  thousand. 

Q.  Put  it  this  way:  What  percentage  of  the 
authorized  and  outstanding  stock  did  you  hold  at 
the  time  you  were  president  and  manager  of  the 
company  ? 

A.  Well,  I  told  you — a  hundred  and  forty  some 
odd  thousand. 

Q.     Out  of  the  total  amount  issued? 

A.     Out  of  the  total  amount  issued. 

Q.     Well,  what  was  the  total  amount  issued? 

A.  Fourteen  hundred  sixty-five  thousand  shares, 
and  I  had  140  something  of  it. 

Q.  You  had  140-some  thousand?  So  that  that 
would  leave  how  much  stock  outstanding,  issued 
and  outstanding  to  others,  that  you  didn't  own? 

A.  The  balance  of  1465  thousand  with  mine  sub- 
tracted. 

Q.     That  would  be  140,000  from  1465  thousand? 

A.    Yes. 

Q.  You  held,  then,  in  percentage  about  ten  per 
cent  of  [470]  the  stock? 

A.  If  that  figures  ten  per  cent,  that  is  what  I 
held. 
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Q.     I  don't  know.  I  don't  get  your  1465  thousand. 

A.  There  was  1465  thousand  shares  of  stock  out, 
and  I  owTied  140  some  odd  thousand  shares. 

Q.  When  you  say  1465  thousand,  you  mean 
1,465,000?  A.     Yes,  sir. 

Q.  And  how  much  of  that  outstanding  stock  did 
your  wife  own? 

A.  I  think  she — I  couldn't  tell  you  exactly,  be- 
cause she  bought  some  stock  one  time  and  paid  two 
dollars  a  share  for  it  when  she  hadn't  ought  to. 
She  bought  some  other  people's  stock. 

Q.  Well,  what  was  the  stock  that  you  gave  her? 
How  much  did  you  give  her  of  this  1,465,000? 

A.  I  never  gave  her  any  except  what  she  paid 
for. 

Q.  And  how  much  stock  did  she  hold?  You  don't 
recall  ? 

A.  Yes.  I  don't  recall  exactly  what  she  has  now. 
She  did  have — she  don't  tell  me  all  she  has  got. 
She  has  got  a  lot  of  stuff  she  don't  tell  me  about. 
I  know  she  bought  some  and  paid  two  dollars  a 
share  for  that  I  objected  to  when  I  found  out,  but 
she  has  probably  over  100,000  shares  now. 

Q.     She  has  100,000  shares  now?  A.     Yes. 

Q.    And  what  is  the  outstanding  stock  now  ? 

A.     The  same  as  it  was. 

Q.  One  million,  four  hundred  sixty-five  thou- 
sand? 

A.     I  haven't  been  in  the  company  for  quite  a 
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while.  I  don't  know.  I  don't  know  what  they  would 
issue  any  for.  I  issued  all  of  the  stock  that  w^as  sup- 
posed to  be  issued.  [471] 

Q.  Have  you  received  any  stock  dividends  re- 
cently? A.     Not  for  a  year. 

Q.     I  am  speaking  of  stock  dividends. 

A.  Oh,  no.  We  only  received  stock  dividends 
once. 

Q.  What  was  the  once  you  received  stock  divi- 
dends ? 

A.     Let  me  see.  I  think  it  was  1924. 

Q.  Well,  do  you  recall  what  that  dividend  was, 
how  much  stock  you  received  as  a  dividend? 

A.  Well,  I  will  tell  you  frankly.  I  will  be 
truthful  and  tell  you.  I  declared  a  stock  dividend 
twelve  and  one-half  to  one  that  was  outstanding. 
That  is  how  this  stock  came  out. 

Q.     Twelve  and  one-half  to  one? 

A.     Yes,  sir. 

Q.    And  what  about  cash  dividends'? 

A.  Well,  I  think  there  is  seven  or  eight  divi- 
dends has  been  paid.  I  ain't  sure  what  it  is.  Since 
I  quit  the  company,  my  stock  wasn't  so  much  that 
I  didn't  pay  much  attention  to  it,  but  I  think 
they  have  declared  seven  or  eight  dividends;  ten, 
something  like  that. 

Q.     Since  1932. 

A.     Since  it  was  organized. 

Q.  Well,  did  you  have  any  cash  dividends  dur- 
ing the  time  that  you  were  president  of  the  Pot- 
latch? 
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A.  Yes,  two  or  three  or  four.  I  don't  remem- 
ber which  it  was. 

Q.  You  were  receiving  a  salary  at  that  time 
from  the  Potlatch? 

A.  Yes.  I  was  receiving  a  salary,  when  I  was 
president  of  that.  [472] 

Q.  When  you  were  president,  what  was  the 
source  of  income  of  the  Potlatch  Company? 

A.  Well,  it  had  mone}"  from  the  Ohio,  and  I 
think  I  drilled  fifteen  wells  out  there  in  the  field. 
I  think  I  had  ten  little  wells;  fifteen  for  the  Pot- 
latch: ten  or  twelve.  I  don't  remember  now  just 
how  many. 

Q.    Most  of  your  income  was  from  what  source? 

A.  Most  of  it  was  from  the  Baker  lease;  the 
biggest  part  of  it  for  a  few  years  there,  and  then 
they  dropped  off. 

Q.     That  is  when  the  production  dropped? 

A.  As  the  production  went  down,  they  dropped 
down,  of  course. 

Q.  Do  you  still  have  your  interest  in  the  Inland 
Empire  ? 

A.  No.  I  have  got  fifty  shares.  I  sold  the  rest 
of  it. 

Q.    You  still  have  fifty  shares  of  Inland  Empire  ? 

A.  I  have  fifty  shares  of  Inland  Empire;  fifty 
dollars  invested  in  the  Inland  Empire,  and  I  didn't 
know  that  or  I  would  have  sold  that,  too. 

Q.  When  did  you  dispose  of  your  interest  in 
the  Inland  Empire? 
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A.  Oh,  it  was  '31— '30  and  '31,  I  think  most 
of  it;  a  little  of  it  in  '32,  the  spring  of  '32.  I 
wanted  money  in  other  business  and  I  sold  it. 

Q.  Did  you  receive  each  month  from  the  Ohio 
Oil  Company  during  the  time  you  were  president 
a  statement  of  account?  A.     Yes,  sir. 

Q.  And  if  there  was  any  credit  balance  due  the 
Potlatch  Oil  and  Refining  Company  on  those  ac- 
counts, did  you  receive  the  checks  to  cover  [473] 
that?  A.     Yes. 

Q.     You  endorsed  those  checks 

A.     The  Potlatch  received  it. 

Q.     And  what  about  the  Inland  Empire? 

A.     Well,  they  received  theirs,  too. 

Q.  During  that  time,  from  your  Inland  Empire 
interests,  did  you  have  any  income  from  that  in- 
terest ? 

A.  I  had  a  little.  I  don't  just  remember  what  it 
was,  because  I  was  selling  off  Inland  Empire  stock.  I 
sold  the  most  of  it.  I  just  kept  enough  so  I  could 
be  a  director  until  '32,  then  I  disposed  of  that. 

Q.  But  The  Ohio  Oil  Company  did  send  you  a 
monthly  statement? 

A.  They  sent  the  Inland  Empire  and  the  Pot- 
latch. 

Q.     Sent  them  both  a  monthly  statement? 
A.     Yes,  sir. 

Q.  And  the  Troy-Sweet  Grass  prior  to  the 
time 

A.     It  was  dissolved. 

Q.    Prior  to  the  time  it  was  dissolved? 
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A.    Yes.  sir. 

Q.  When  those  statements  and  checks  were  re- 
ceived, did  you  cash  the  checks'? 

A.  I  think  I  did  two  or  three  times.  Most  of 
the  time  they  were  put  right  into  the  bank  to  the 
credit  of  the  Potlatch. 

Q.  Well,  the  checks  were  deposited  for  the 
credit  of  the  Potlatch  Oil  and  Refining  Company? 

A.     Yes. 

Q.    What  about  the  Inland  Empire? 

A.  The  same  way.  I  wasn't  running  the  Inland 
Empire.  [474]  I  was  a  director,  but  I  wasn't  rmi- 
ning  that.  Mr.  Gerlough  was  a  director,  Mr.  Wil- 
son, and  then  Mr.  Gerlough,  but  I  got  my  state- 
ment from  him. 

Q.  Potlatch  retained  the  monies  in  its  account 
that  it  received  from  the  Ohio  ? 

A.    Yes,  sir. 

Q.  Were  you  a  director  or  trustee  or  beneficial 
interest  owner  in  the  Troy-Sweet  Grass  Oil  Syndi- 
cate in  September  of  1922?  A.    Yes. 

Q.  Did  you  receive  a  statement  from  the  Ohio 
Oil  Company — did  the  Troy-Sweet  Grass  receive 
a  statement  from  the  Ohio  covering  the  Month  of 
September,  1922? 

A.  I  suppose  they  received  one  every  month. 
They  were  supposed  to  receive  one  every  month.  I 
can't  remember  what  the  book  says  now,  but  they 
were  supposed  to  get  one.  I  believe  there  was  one 
or  two  months  we  didn't  receive  it  and  we  wrote 
them  about  it,  or  something  like  that. 
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Q.  I  have  a  copy  of  the  Ohio  Oil  Company 
statement  of  September  30,  1922,  being  Bill  No. 
2092,  addressed  to  the  Troy-Sweet  Grass  Oil  Syn- 
dicate. In  that  I  note  the  items  as  follows,  the 
following  items:  Cost  of  wells,  $1,098.92;  gas  ex- 
pense, $36.73,  or  a  total  of  $1,135.65 ;  ten  per  cent 
of  above,  over-head  expense,  $113.56;  net  cash  ad- 
vanced during  September,  1922,  $1,249.21 ;  net  cash 
advanced  to  September  1,  1922,  $189.93;  net  cash 
advanced  October  1,  1922,  $1,439.14;  interest  on  net 
cash  advanced  to  September  1,  1922,  $189.93,  for  one 
month  at  eight  per  cent,  $1.26;  showing  a  net  cash 
advance  and  interest  chargeable  to  the  account  of 
the  Troy-Sweet  Grass  Oil  Syndicate  in  the  total 
amount  of  $1,440.40.  [475]  Did  you  object  to  any 
of  the  items  listed  in  that  account  at  that  time? 

A.  Well,  I  can't  remember  what  objections  I 
made  at  that  time.  That  was  in  '22*? 

Q.     1922. 

A.  What  well  was  that,  and  what  well  were  they 
drilling?  There  were  two  or  three  pieces  of  ground 
they  were  drilling  wells  on  and  they  sent  accounts 
for  it,  and  on  some  we  owed  them  $38,000  to 
$40,000. 

Q.  Your  testimony  is,  you  can't  remember 
whether  you  objected  or  whether  you  didn't? 

A.  I  don't  suppose  I  did.  If  you  identify  the 
record  of  it.  What  well  is  that  you  are  talking 
about  that  they  drilled? 

Q.  Well,  I  am  asking  the  questions  here.  I  am 
not  testifying.  Well,  for  example,  here  is  a  state- 
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ment  of  January  21,  1923,  addressed  to  the  Troy- 
Sweet  Grass  Oil  Syndicate  at  Shelby,  Montana, 
Bill  No.  W-2369 

A.    What  lease  is  that  on? 

Q.  On  the  Irving  H.  Baker,  well  1,  the  Irving 
H.  Baker  Well  3,  and  the  water  well  one,  I  believe 
it  is,  and  this  totals — I  can  give  you  the  details  if 
you  want  it. 

A.     No,  I  don't  want  it. 

Q.  The  total  is,  cost  of  wells,  $3,826.55;  cost 
of  service  equipment,  $1,086.22 ;  oil  expense,  $31.66 ; 
gas  expense,  $47.89;  making  a  total  of  $4,992.32; 
plus  ten  per  cent  of  that  amount,  $499.23;  with  a 
credit  of  $661.50  for  miscellaneous  earnings;  net 
cash  advances  during  January  1923,  $4,830.05;  net 
cash  advanced  to  January  1,  1923,  $5,511.28;  net 
cash  advanced  to  February  1,  1923,  $10,341.33;  in- 
terest on  [476]  net  cash  advanced  to  December 
1,  1922,  $45.58;  interest  on  net  cash  advanced  to 
January  1,  1923,  $5,511.28,  for  one  month  at  eight 
per  cent,  $36.74;  making  the  net  cash  advances 
and  interest  and  showing  a  debit  balance  in  the 
amount  of  $10,423.65.  Did  you  object  to  that  state- 
ment? 

A.    I  objected  several  times  to  the 

Q.    Well,  to  this  particular  statement? 

A.  Well,  I  don't  know  that  particular  statement 
01'  not,  but  I  did  several  times  to  the  different 
statements  as  they  came  in.  I  objected  to  the  ac- 
count to  the  men  out  in  the  field  there,  and  they 
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told  me  to  take  it  up  with  the  company,  which  I 

did. 

Q.  Have  you  introduced  in  evidence  all  of  the 
communications  that  you  have  had  from  the  com- 
pany complaining  about  these  various  items  ? 

A.     I  couldn't  say.  I  just  don't  know. 

Mr.  McCabe:  I  have  introduced  some  of  the 
communications  that  have  been  delivered  to  me, 
but  whether  they  were  all  that  were  made  to  the 
company,  I  couldn't  say. 

Q.  (By  Mr.  Everett)  :  Let  me  ask  the  witness 
if  he  recalls,  were  there  any  more  letters  or  com- 
munications that  you  addressed  to  the  company, 
other  than  those  that  Mr.  McCabe  showed  you  this 
morning  ? 

A.  The  records  are  all  over  there.  If  there  were 
they  must  have  them. 

Q.  Were  there  any  more  than  were  exhibited 
to  you  this  morning'? 

A.  Well,  I  don't  know.  There  may  have  been.  It 
is  a  long  time  since  '32,  when  I  turned  the  files 
over.  There  may  be  some  more.  [477] 

Q.  Let  me  say  this  was  in  1923  I  was  just 
reading  about,  and  you  don't  remember  whether 
you  made  any  complaints  about  these  items  or  not, 
to  the  headings  in  there? 

A.  I  don't  remember  that  particular  month,  but 
I  made  several  complaints  to  the  officials  of  the 
company.  I  don't  know  about  that  particular  month. 

Q.  Well,  is  there  any  particular  month  that  you 
would  remember  ? 
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A.  No,  there  wouldn't  be  any  parti-cular  month 
that  I  would,  because  I  was  complaining  to  the 
bookkeepers  and  different  ones  pretty  near  eter- 
nally, but  they  said  there  was  no  use  complaining  to 
them;  I  could  take  it  up  with  the  company,  which 
we  did,  or  had  our  attorneys  do  it.  I  don't  know 
whether  it  was  Yealy  or  Hungerford. 

Q.  Well,  on  that  one  balance  here  to  Sweet  Grass 
of  $10,000— on  that  statement  of  January  21,  1923, 
it  showed  a  debit  balance  to  the  Ohio  Oil  Company 
of  $10,423.65.  Were  you  called  upon  to  pay  that 
in  cash? 

A.  No.  We  weren't  to  pay  nothing  in  cash.  They 
were  to  take  it  out  of  production,  interest  and  all. 

Q.     Well,  they  did  take  it  out  of  production? 

A.    Well,  I  think  they  did. 

Q.    You  subsequently  received  some  checks? 

A.    Yes,  sir. 

Q.  But  you  received  no  check  if  there  was  a 
debit  balance? 

A.  No.  We  received  no  check  when  there  was 
a  debit  balance.  I  think  Mr.  Findley,  the  auditor 
in  Great  Falls,  several  times  talked  about  the  items 
that  was  overcharged  and  tried  to  arrange,  and  I  J 
so  notified  the  company  of  the  charges  [478]  all 
the  time. 

Q.  Did  the  company,  as  to  incorrect  charges — 
did  they  ever  during  the  time  you  were  president 
make  any  adjustment?  A.    No,  sir. 

Q.    What  about  this  letter  that  you  had  here? 
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Did  you  receive  a  letter  from  Mr.  Billstone  when 
you  called  Lis  attention  to  the  fact  that  a  check 
did  not  accompany  the  statement? 

A.  His  letter  explained  that.  The  check  came 
along  but  they  charged  that  much  work  up  ille- 
gally, too,  and  kept  it. 

Q.     That  was  your  contention? 

A.    Yes,  sir,  that  was  my  contention. 

Q.  And  in  answer  to  your  contention,  what  did 
they  state — that  the  charge  was  legal,  or  what  was 
their  position  ? 

A.  Well,  they  explained  why  the  check  didn't 
come,  and  they  said  it  was  $9,000  and  something 
chargeable  to  us  for  the  water  system,  which  I 
didn't  figure  was  supposed  to  be  included. 

Q.  Are  you  familiar  with  operations  out  there 
in  the  field? 

A.     I  was  familiar  up  to  that  time,  '32. 

Q.  Well,  did  they  need  water  to  produce  the 
Baker  lease? 

A.  Most  assuredly  they  did  need  water  and  had 
to  have  it. 

Q.  Then  why  was  it  you  contended  the  charge 
wasn't  proper? 

A.  Because  it  was  outside,  and  I  gave  them  five 
per  cent  of  that  to  pay  for  those  things,  their  five 
and  my  five. 

Q.     That  is  a  di:fference  of  opinion. 

A.  That  is  a  difference  of  opinion  now.  It 
wasn't  a  difference  of  opinion  when  we  made  the 
contract.  [479] 
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Q.  Then,  what  was  this  charge  in  September, 
1923,  where  they  charged  you  for  those  things  ? 

A.  That  is  what  I  wanted  to  find  out  why  they 
charged  us.  I  am  trying  to  find  out.  I  ain't  trying 
to  find  out  now  so  much  as  the  fellows  that  own  it, 
but  I  would  like  to  have  them  find  out  why  they  did 
charge  the  stockholders. 

Q.     The  charges  were  made.  This  $10,000 1 

A.     There  were  a  lot  of  them  made. 

Q.  The  $10,000  debit,  that  was  paid  by  Sweet 
Grass,  was  it? 

A.  No.  The  Ohio  paid  themselves.  They  took  it 
out  of  production. 

Q.  Did  they  give  Sweet  Grass  the  balance  when 
there  were  no  debits  ?  A.     Yes. 

Q.  And  the  statements,  they  were  sufficiently 
itemized  so  that  you  knew  exactly  what  items  were 
being  charged? 

A.    Yes.   I  knew  what  items  were  being  charged. 

Q.  And  it  was  your  contention  that  some  of 
those  items  were  not  properly  chargeable  ? 

A.    Absolutely. 

Q.  And  it  was  their  position  that  the  items  were 
properly  chargeable? 

A.  They  had  it  in  their  own  hands.  They  charged 
them,  anyhow.  They  were  operating  the  lease. 

Q.    You  testified  you  knew  Mr.  Yealy  ? 

A.    Yes,  I  knew  Mr.  Yealy. 

Q.     Did  he  do  any  work  on  the  Baker  lease  ? 

A.  Why,  he  was  field  manager.  He  did  it  on  all 
of  them. 


vs.  The  Ohio  Oil  Co.  467 

(Deposition  of  T.  P.  Jones.) 

Q.  I  mean,  did  he  work  on  tlie  Baker  lease  as 
well  as  [480]  well  as  some  of  the  others  *? 

A.  I  suppose  some  of  his  time,  apparently,  was 
charged  against  it.  I  don't  suppose  he  did  any  real 
work  on  the  lease,  no. 

Q.     He  supervised  all  of  the  operation,  did  he? 

A.     He  supervised  the  whole  field. 

Q.  Well,  would  the  field  operate  without  super- 
vision ? 

A.  I  don't  suppose  it  would.  I  wouldn't  think 
that  it  would. 

Q.  Did  you  object  to  the  charge  for  part  of  his 
time?  A.     Absolutely,  I  did. 

Q.  Even  though  you  knew  that  supervision  was 
necessary  in  the  field  1 

A.  Absolutely,  because  I  gave  them  five  per  cent 
of  production  to  help  pay  for  supervision  and 
accounting  and  everything  else.  I  voluntarily  gave 
them  five  per  cent  of  production  to  help  pay  for 
those  things. 

Q.  A  share  of  his  labor  was  billed  to  you, 
though,  in  1923,  and  at  all  times  since  ? 

A.    Yes,  as  far  as  I  know. 

Q.  And  he  supervised  the  Baker  lease  as  well 
as  the  others'? 

A.  I  suppose  he  did.  He  was  supervising  the 
field.  That  is  what  he  was  supposed  to  have  come 
there  for,  as  I  understood  it. 

Q.  Were  the  expenses  of  operation  supposed  to 
be  paid  by  Potlatch  or  Troy  Sweet  Grass  or  Inland 
Empire  ? 
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A.  Expenses  on  the  lease  were  supposed  to  be 
paid,  for  the  drilling  of  wells  and  putting  them  into 
production,  but  that  is  as  far  as  the  expenses  were 
supposed  to  be  paid  by  [481]  the  Potlatch  and  the 
Troy-Sweet  Grass,  drilling  the  wells  and  putting 
them  into  production.  That  was  my  interpretation 
of  it.  That  is  what  I  understood  it  was,  what  the 
contract  called  for. 

Q.  Was  it  your  contention  that  Potlatch  was  to 
pay  no  j)art  of  the  cost  of  operation  after  the  well 
was  drilled  and  put  in  production  ? 

A.  Well,  no.  It  was  my  contention  that  they 
wasn't  to  pay  after  the  wells  was  drilled  and  put 
into  production. 

Q.  The  Ohio  was  to  pay  the  expenses,  pay  every- 
thing? A.     Yes,  pay  everything. 

Q.  Without  any  part  of  the  charge  being  made 
against  Potlatch? 

A.     Not  after  they  were  producing. 

Q.     That  would  include  all  costs  of  operation? 

A.    Yes,  sir. 

Q.  No  part  of  the  cost  of  ojDeration,  pumping 
the  well,  would  be  paid  by  Potlatch  or  Inland 
Empire  ?  A.     Nothing  off  of  the  lease. 

Q.  No,  I  mean  no  paii;  of  the  cost  of  operating 
the  well  would  be  paid  by  Potlatch  after  the  well 
was  once  drilled  and  put  on  production?  Is  that 
what  we  are  to  understand  ? 

A.  They  were  to  operate  the  lease.  We  were  to 
pay  for  drilling  the  wells  or  getting  them  to  produc- 
ing.   We  were  to  pay — then  they  were  to  operate 
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the  wells  and  give  us  our  forty-five  per  cent,  and 

they  v^ere  to  charge  us  nothing  after  that. 

Q.     Charge  you  nothing  after  that? 

A.     No. 

Mr.  Everett :  Let  me  see  that  contract  a  min- 
ute. [482] 

(Exhibit  2  handed  to  counsel.) 

Q.  The  contract  about  which  you  testified  earlier, 
Mr.  Jones,  reading  from  Paragraph  3  of  Plaintiffs^ 
Exhibit  2,  provides,  and  referring  to  The  Ohio  Oil 
Company  as  party  of  the  second  part :  "  It  will  pay 
all  costs  and  expenses  of  developing  and  operating 
said  lands  for  oil  and  gas  purposes,  as  herein  pro- 
vided, and  shall  charge  the  said  party  of  the  first 
part  forty-five  per  cent  thereof."  A.     Yes. 

Q.  Now,  am  I  to  understand  from  your  testi- 
mony that  that  doesn't  mean  what  it  says?  What 
does  that  mean  to  you  ? 

A.  My  interpretation  of  the  lease  was  that  they 
should  drill  the  wells  and  put  them  in  production 
and  we  would  pay  our  forty-five  per  cent  of  it. 

Q.    And  from  there  on  you  pay  nothing  ? 

A.     No,  no. 

Q.  Well,  you  were  to  pay  your  cost  of  operation, 
then  ? 

A.  Well,  that  w^asn't  the  way  I  understood  it. 
They  were  to 

Q.    How  did  you  understand  it? 

A.  I  understood  they  would  drill  the  wells  and 
charge  us  after  the  first  well  was  drilled,  the  free 
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well,  no  cost  to  us  at  all.  Then  they  would  drill  the 
wells  and  equip  them  and  we  would  pay  our  forty- 
five  per  cent  of  drilling  the  wells  and  equipment, 
and  nothing  for  supervision  or  accounting  outside 
of  that,  and  then  after  they  were  drilled  they  could 
pump  them  and  take  the  oil  and  pay  us  forty-five 
per  cent  of  the  oil. 

Q.     What  about  the  cost  of  operation  % 

A.  Operation  would  not  be  much  after  the  [-183] 
well  drilled  and  operating.    That  was  up  to  them. 

Q.  And  no  part  of  that  was  to  be  charged  to  the 
Potlatch? 

A.  Except  for  the  maintenance  of  the  equii^ment 
and  so  on.  No  labor  was  to  be  charged  to  the 
Potlatch. 

Q.     No  labor  was  to  be  charged  to  the  Potlatch? 

A.    No. 

Q.  You  testified  you  were  engaged  in  other  busi- 
nesses. Isn't  labor  a  cost  of  operation?  Is  it  your 
contention  that  labor  is  not  a  cost  of  operation? 

A.  Yes,  I  understand  all  of  that.  I  do  lots  of 
business,  but  we  had  an  understanding  what  it  was 
to  be.  Mr.  Gee  and  Mr.  Hurley  said  that  would 
cover  the  whole  thing.  That  was  the  clause  I  had 
put  in  there,  and  there  would  be  nothing  charged  to 
us  after  the  wells  were  put  into  operation. 

Q.  You  were  not  to  be  charged  with  the  cost  of 
operation?  Did  you  read  this  contract  before  you 
signed  it  ?  A.     I  surely  did. 

Q.  Well,  what  does  "all  costs  and  expenses  of 
developing  and  operating  said  lands" — what  does 
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that  mean  to  you?  A.     It  means  what  it  says. 

Q.  Were  they  to  make — was  it  youi-  understand- 
ing that  any  part  of  the  amount  charged  to  you  was 
to  be  paid  in  cash — charged  to  your  company;  any 
of  the  amount,  the  expenses  of  developing  and 
operating,  charged  to  Potlatch*?  Were  they  to  be 
paid  in  cash  ?  A.     By  who  ? 

Q.     By  Potlateh. 

A.  No.  They  were  taken  out  of  production,  in- 
terest and  all.  [484] 

Q.  Suppose  the  charge  exceeded  the  credit,  were 
you  to  be  held  beyond  that  ? 

A.  No,  no,  no.  If  they  didn  't  get  the  production, 
they  were  out.  We  weren't  to  be  held  at  all. 

Q.  Well,  isn't  that  what  your  phrase  says  here, 
then:  "But  in  no  case  shall  said  party  of  the  first 
part  be  finally  held  or  charged  beyond  its  share  or 
interest  in  the  production  and  equipment  from,  in, 
or  upon  said  lands"?  A.     Read  that  again. 

Q.  Let's  go  back.  Isn't  that  what  your  phrase: 
"But  in  no  case  shall  said  party  of  the  first  part" 
(referring  to  the  Troy-Sweet  Grass)  "be  finally 
held  or  charged  beyond  its  share  or  interest  in  the 
production  and  equipment  from,  in,  or  upon  said 
lands"?  Isn't  that  what  that  means? 

A.  I  don't  gather  what  you  are  driving  at.  It 
means  just  what  it  says  there. 

Q.    Well,  it  is  payable  out  of  oil?  Isn't  that  what 

it  means  ?  The  amount  that  was  charged  to  you  was 

payable  out  of  oil  produced?  A.     Absolutely. 

m     Q.     And  that  is  what  you  mean  by  your  contract? 
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A.  Yes,  sir,  that  they  are  to  take  their  pay  out 
of  any  oil  they  find. 

Q.  So  if  there  was  more  due  than  there  was  oil 
to  pay,  the  Ohio  got  nothing  ? 

A.     The  Ohio  got  nothing. 

Q.  And  that  is  what  that  phrase  meant,  that 
they  didn  't  get  paid  unless  the  oil  was  there ;  unless 
they  had  production  ? 

A.  That  phrase  meant  that  they  should  charge 
against  that  lease  nothing  only  what  was  on  the 
lease.  [485] 

Q.     That  was  your  contention  ? 

A.  Yes,  that  is  the  way  we  imderstood  it  right 
there  that  day,  and  that  was  drilling  the  well  and 
the  equipment  that  went  into  that. 

Q.  You  objected  also  to  the  interest  charges,  did 
you,  on  the  monies  advanced? 

A.  I  objected  to  the  interest  charges  so  long 
as  there  shouldn't  have  been  any  charge  to  us. 
They  had  us  charged  with  a  lot  of  stuff  that  didn't 
belong  to  us  and  charged  us  interest  on  it.  I  ob- 
jected to  that,  of  course. 

Q.     Did  you  object  to  any  other  interest  chaxges? 

A.    No,  not  where  we  legally  owned  them. 

Q.  Well,  there  is  a  $10,000  balance  they  charged 
you  interest  on? 

A.  They  charged  us  interest.  Maybe  that  bal- 
ance shouldn't  have  been  so  big,  though.  That  is 
what  I  am  contending;  that  balance  shouldn't  have 
been  that  big,  maybe,  if  they  had  us  charged  with 
a  lot  of  stuff  that  didn't  belong  to  us. 

Q.    That  was  your  contention  ? 
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A.     Yes,  that  was  my  contention. 

Q.  Did  the  Ohio,  insofar  as  the  balance  of  the 
contract,  except  for  the  accounting  phases  of  it, 
comply  with  all  of  the  provisions  *? 

A.     Why,  yes  and  no. 

Q.     Well,  explain  your  answer. 

A.  Well,  Mr.  Hurley  impressed  upon  me  that 
they  could  drill  wells  cheaper  than  anyone  else  be- 
cause they  had  lots  of  tools  in  the  field  and  there 
would  only  be  a  charge  of  reasonable  rent  for  tools 
in  the  field  against  that  lease;  there  [486]  would 
be  no  tools  charged,  only  rental;  and  they  could 
drill  wells  cheaper  than  I  could.  I  could  drill  some 
of  them  wells  for  $10,000  myself;  most  of  them. 

Q.  Well,  there  was  still  a  matter  of  the  amount 
of  the  charge.  So  far  as  complying  with  the  con- 
tract, if  they  were  obligated  to  drill  a  well,  they 
drilled  if? 

A.  Oh,  yes.  I  had  no  kick  on  the  accounting  of 
the  amount  of  wells  they  had  drilled  on  the  lease. 
I  hadn't  when  I  left  there.  I  didn't  care — when 
they  drilled  out  there  and  got  water,  well,  I  didn't 
care  about  them  going  on  the  other  side  and  drilling 
another  water  well. 

Q.  The  only  complaint  you  had  was  the  matter 
of  the  accounting,  the  charges?  A.     Yes,  sir. 

Q.  Otherwise,  they  complied  with  their  con- 
tract? A.     On  drilling  wells,  they  did. 

Q.  How  was  your  relationship  with  the  company 
during  that  time?  A.    What? 

Q.  What  were  your  relationships  with  the  com- 
pany during  the  years  1922  to  1932?    Were  they 
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generally  pleasant?  A.     The  Ohio  Company'? 

Q.    Yes. 

A.  Why,  the  men  in  the  field  were  gentlemen. 
They  were  all  right.  The  men  in  the  field  were 
gentlemen.  I  don't  think  they  were  responsible  for 
overcharging  me.  They  said  they  had  to  go  to  the 
head  of  the  company. 

Q.     But  Mr.  McFadyen 

A.  Mr.  McFadyen  told  me  he  would  straighten 
it  up. 

Q.  Well,  he  said  he  would  straighten  it  up.  Let 
me  ask  [487]  you  this:  Did  he  tell  you  that  the 
company  would  do  what  they  were  legally  bound 
to  do? 

A.  Yes.  He  said  anything — that  the  company 
was  reliable  and  responsible  and  he  was  positive 
that  the  thing  would  be  settled  up  without  any  law- 
suit, and  we  would  get  our  money  that  was  coming 
to  us. 

Q.  Well,  how  much?  Your  understanding,  then, 
was  that  the  company  would  do  what  it  was  legally 
bound  to  do  by  its  contract?  Is  that  the  impression 
you  received? 

A.  My  impression  was  that  if  they  could  come 
around  and  see  that  the  way  I  did,  they  would  pay 

it. 
Q.     If  they  could  come  around  and  see  it  that 

way? 

A.  Yes,  sir ;  they  would  pay  it,  and  that  was  the 
way  I  seen  it.  That  is  the  way  I  interpreted  the 
meaning,  and  the  way  I  told  him  it  would  have  to  be 
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interpreted.    He  thought  they  would  get  around  to 

it  after  a  while. 

Q.  Was  it  before  or  after  you  talked  to  him  that 
you  had  tlie  discussion  with  Mr.  Firmin "? 

A.  That  was  before,  I  think.  We  talked  to — 
I  talked  to  Mr.  McFadyen — or  saw  him  three  times 
about  it. 

Q.    When  was  that? 

A.  But  the  last  time  I  talked  to  him  about  it  was 
'27  or  '28. 

Q.  Why  didn't  you  bring  the  suit  that  was  con- 
templated against  the  company  ? 

A.  Mr.  McFadyen  asked  me  not  to,  and  Mr. 
McFadyen  appeared  to  be  a  gentleman.  He  asked 
me  not  to.  He  said,  "We  will  get  this  straightened 
up  without  a  lawsuit. ' ' 

Q.  Was  it  straightened  up  at  the  time  you  left 
the  company  in  1932  <?  [488] 

A.     No,  it  wasn't  straightened  up  yet. 

Q.  Did  you  in  1926  receive  any  monthly  state- 
ments from  the  company?  A.     '26? 

Q.  Subsequent  to  the  time  of  this  conversation 
you  were  supposed  to  have  had  with  McFadyen? 

A.  Oh,  yes.  We  received  a  statement  every 
month. 

Q.  Did  you  receive  any  money  with  those  state- 
ments ? 

A.  Yes,  sometimes.  We  got  it  quite  regularly 
sometimes. 

Q.    How  much? 

A.     Oh,  I  couldn't  say.   I  would  have  to  go  back 
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and  see  the  records;  sometimes  $5,000  or  $6,000, 

sometimes  $8,000  or  $10,000. 

Q.     A  month? 

A.  Yes.  I  wouldn't  be  sure  of  the  amount.  It  is 
between  the  two  companies,  you  know. 

Q.  Were  the  statements  that  you  talked  to  Mr. 
Fadyen  about  any  different  than  the  statements 
before  ?  A.     No,  not  while  I  was  there. 

Q.  They  had  the  same  items  in  that  they  had 
prior  to  the  time  that  you  talked  to  Mr.  Fadyen, 
did  they? 

A.  Yes,  about  the  same,  but  there  was  no  build- 
ing of  the  camp  buildings  or  a  water  system  or  any- 
thing like  that  after  the  first  one. 

Q.  Well,  weren't  there  charges  for  camp  ex- 
pense and  water  system  expenses  ? 

A.  Yes,  and  a  little  credit  sometimes  from  the 
camps,  which  didn't  amount  to  nothing,  however. 
They  weren't  drilling 

Q.  The  system  of  charges  wasn't  changed,  was 
it? 

A.  They  weren't  drilling  wells  at  that  [489] 
time. 

Q.    But  the  accounting  wasn't  changed ? 

A.    No. 

Q.  You  still  received  the  same  statements  cover- 
ing the  same  items  ? 

A.    Not  always  the  same  items. 

Q.    Well,  the  same  general  category  ? 

A.  Items  that  shouldn't  be  there  sometimes, 
such  as  maintenance  of  cars  and  supervision  and 
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one  thing  and  another.    They  were  still  in  there. 

Q.  In  1932,  had  the  matter  been  straightened 
out,  as  you  put  it  ?  A.     Had  it  ? 

Q.     Prior  to  the  time  you  left  ? 

A.     No,  it  had  not. 

Q.     The  same  charges  were  still  being  made? 

A.  Yes,  not  so  big  because  the  production  had 
dropped  down,  you  know. 

Q.     I  understand  that. 

A.     The  work  had  shut  down. 

Q.  But  the  suit  wasn't  filed  prior  to  the  time 
you  left  in  1932? 

A.     No,  it  hadn't  been  filed  when  I  left. 

Q.  Would  the  minutes  of  the  corporation  show 
why  the  suit  wasn't  filed  ? 

A.  No,  they  wouldn't  show.  The  minutes  of  the 
corporation  wouldn't  show.  The  last  minutes  that 
we  had,  I  think,  was  for  the  lawyers  to  talk  to 
them,  and  they  left  it  to  us  trustees  to  go  ahead  and 
do  what  we  wanted.  Then  I  talked  to  Mr.  Me- 
Fadyen,  and  I  told  the  other  fellows  we  would  wait 
a  while  to  see  if  he  couldn't  get  it  straightened 
out.  [490] 

Q.  What  did  you  tell  them  about  it  in  1932  when 
you  left?  A.     What  did  I  tell  them? 

Q.     iVbout  this  Ohio  account? 

A.  I  didn't  tell  them  anything.  The  books  were 
there  and  everything  else  was  there. 

Q.     So  they  could  do  whatever  they  wanted  to  ? 

A.     I   didn't  tell   them  nothing.    It   wasn't   my 
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place  to  tell  somebody  else  what  to  do.  I  was  leav- 
ing the  company  and  not  directing  it.  It  wasn't  my 
place  to  tell  them  anything,  but  later  on  I  did  ask 
them  what  they  were  doing  and  told  them  that  if 
they  didn't  do  something  pretty  soon  I  might  sue 
them  for  incompetency,  the  directors. 

Q.  What  consideration  did  you  pay  for  your 
interest  in  the  Inland  Empire  Oil  and  Gas  Syndi- 
cate ? 

A.  The  Inland  Empire?  Well,  a  dollar  a  share, 
whatever  I  had. 

Q.     What  interest  did  it  have  in  the  Baker  lease  ? 

A.     Twenty-two  and  a  half  per  cent. 

Q.    How  did  it  acquire  it? 

A.  Do  you  want  me  to  tell  you  how  they  ac- 
quired it? 

Q.     Yes. 

A.  Well,  the  Inland  Empire  made  a  deal  on  some 
other  description  of  land.  I  wouldn't  know  what  it 
was ;  a  contract  the  same  as  this.  I  was  instrumental 
in  making  it  for  the  Inland  Empire,  on  another  half 
section  some  place,  and  they  were  to  drill  a  free  well 
on  that  for  the  Inland  Empire,  and  I  think  it  was 
three  or  four  days  after  they  got  this  lease  from  the 
Inland  Empire  that  Mr.  Hurley  came  to  me  and 
said  they  didn't  want  to  drill  that  well.  Now,  I  am 
telling  you  [491]  this:  Mr.  Hurley  himself  came 
to  me.  He  came  to  me  and  said:  ''We  don't  want 
to  drill  that  well."  The  lease  provided  they  are  to 
start  drilling  a  well  there  inside  of  thirty  days,  and 
so  Mr.  Hurley  came  to  me  and  said  he  didn't  want 
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to  start  that  well.  He  said  there  were  some  more 
leases  in  the  vicinity  of  it  that  he  wanted  to  get 
])efore  they  w^ould  commence  to  drill  that  w^ell,  and 
he  says,  "I  don't  want  to  drill  that  well."  I  said, 
"Well,  let's  call  in  Mr.  Gerlough  and  Mr.  Wilson 
and  talk  it  over,"  and  I  called  them  in,  and  Mr. 
Wilson  and  Mr.  Gerlough  insisted  that  he  start 
drilling  that  wtII,  and  I  said,  "Hold  on,  Bob  and 
Jean,  we  want  to  cooperate  with  the  Ohio  as  far 
as  we  can.  They  have  got  a  lot  of  our  ground  and 
we  want  them  to  stay  in  the  field,  and  we  w^ant  to 
cooperate  and  do  what  is  right  with  them.  Now, 
listen  here,  let's  do  something  else  about  this." 
Well,  they  said,  "They  ought  to  drill  this  well.  We 
want  it  drilled."  That  was  the  only  lease  they 
ow^ned  in  the  field,  and  Potlatch  had  a  lot  of  it. 
"Now,"  I  said,  "Bob,  I  will  tell  you  what  I  will 
do."  They  w^ere  drilling  one  for  us.  They  had 
started  drilling  on  this  one.  "I  will  tell  you  what 
I  will  do.  I  am  a  director  in  your  Inland  Company 
and  president  of  the  other  company.  Now,  that 
piece  of  ground  over  there  looks  as  good  as  this 
piece  of  ground.  I  can't  see  any  difference  on  the 
surface  of  it.  One  may  be  just  as  good  as  the  other. 
I  will  tell  you  what  I  will  do:  I  will  have  the  Pot- 
latch  deed  you  twenty-two  and  a  half  per  cent  inter- 
est in  that  lease  they  are  drilling  on  right  now, 
twenty-two  and  a  half  per  cent  of  that,  and  you 
deed  the  Potlatch  twenty-two  and  a  half  per  cent 
in  this  in  your  lease  over  there,  and  later  on  he 
can  drill  a  well  on  that  lease  [492]  over  there." 
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They  said,  ''All  right,  all  right."  And  so  Mr. 
Hurley  took  our  word  for  it,  and  he  said,  ''That  is 
all  right.  AYe  won't  drill  there."  I  said,  "Will  you 
be  satisfied,  Mr.  Hurley?  You  can  take  just  as  long 
as  you  want  to  drill  that  well.  We  will  fix  this  up 
amongst  ourselves  and  you  can  drill  that  well  later 
on  when  you  get  the  leases  that  you  require  around 
it."  So  he  did.  Well,  I  was  called  over  home  by 
the  Potlatch  Lumber  Company  and  we  didn't  fix 
up  the  papers  between  us,  the  contract  between 
Potlatch  and  Inland.  I  was  called  over  home  on 
some  business  for  the  Potlatch  Lumber  Company, 
and  while  I  was  home  I  got  word  this  Baker  well 
had  come  in,  and  I  went  back  over  to  Montana,  and 
while  I  was  home,  before  I  got  back.  Bob  Wilson 
and  Gerlough  had  provided  two  contracts,  as  we 
had  agreed  upon,  assigning  a  twenty-two  and  a  half  M 
per  cent  of  this  well  to  the  Potlatch,  and  the  Pot-  ■{ 
latch  to  assign  twenty-two  and  a  half  per  cent  in 
that  to  them,  and  the  well  was  in,  and  Mr.  Luke,  I 
believe,  was  our  secretary  at  that  time,  and  so  when 
I  came  in,  I  said,  "I  hear  we  have  got  a  well,  Mr. 
Luke."  "Y"es,"  he  said,  "but,"  he  says,  "we  are 
not  going  to  assign  a  half  interest  in  that  well  to 
Mr.  Gerlough  and  Mr.  Wilson."  I  said,  "We  are, 
Mr.  Luke.  We  are  going  to  assign  a  half  interest 
in  that  to  Mr.  Gerlough  and  Mr.  Wilson."  He  said, 
"Well,  maybe  the  stockholders  would  object." 
"Never  mind  the  stockholders,"  I  said;  "our  word 
was  given  and  it  is  going  to  go,  and  if  you  don't 
want  to  assi2:n  this  as  the  secretary  you  can  con- 
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sider  yourself  fired  and  I  will  get  another  secre- 
tary." Of  course,  I  had  authority  to  do  it,  and  he 
knew  that,  and  he  assigned  it.  That  is  how  they 
came  to  get  the  interest  in  that  Baker  lease,  and 
it  was  legal  and  it  was  all  right,  and  [493]  they  had 
their  interest  in  it. 

Q.  Had  you  formed  your  Inland  Empire  Oil  and 
Gas  Syndicate  prior  to  that  time'? 

A.  Oh,  yes,  a  long  time  prior  to  that,  and  they 
had  drilled  a  well  over  in  the  east  side  of  the  field. 

Q.  When  was  this  that  you  are  talking  about? 
When  did  that  Baker  well  come  in? 

A.     In  '22. 

Q.  What  time  in  '22?  Was  it  shortly  after  the 
Ohio  took  it  over? 

A.  Shortly  after  they  took  it,  because,  as  I  said, 
I  had  a  rig  up  on  it.  I  don't  remember  the  time, 
but  I  had  a  standard  rig,  part  of  the  tools  at  Kevin 
and  part  out  on  the  lease. 

Q.     What  was  the  number  on  that? 

A.     Baker  No.  1. 

Q.     When  did  Baker  No.  3  come  in? 

A.  I  can't  remember  right  now.  They  drilled 
right  along.  I  don't  remember  the  date  of  any  of 
them  coming  in,  exactly. 

Q.  Do  you  remember  whether  it  was  a  big  well 
or  not? 

A.  I  do.  It  was  supposed  to  be  a  big  well.  It 
was  a  big  well.  It  was  all  right.  You  asked  me  the 
question,  how  the  Inland  came  to  be  interested,  and 
I  told  you  the  best  I  could. 
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Q.  You  and  Mr.  Wilson  and  Mr.  Gerlough  were 
the  trustees  of  tlie  Inland?  A.    Yes,  sir. 

Q.     And  who  owned  the  interest  in  itf 

Q.     Who  owned  it?  [494] 

Q.  Yes,  who  owned  the  interest  in  the  common 
law  trust — is  what  it  Avas.   Is  that  right? 

A.  Yes.  Now,  you  ask  me  a  question  I  can't 
answer.  The  Mr.  Ball  that  created  that  company — 
I  will  tell  you  this,  now:  I  had  went  out  and 
acquired  a  lot  of  acreage,  and  Mr.  Gerlough  had 
been  working  for  me  as  a  geologist  in  the  Kevin 
Sunburst  and  Cutbank  fields,  that  whole  country 
there,  and  Charlie  Emmons  and  I  worked  with  him 
a  lot.  I  brought  him  out  of  the  University  of  Idaho, 
took  him  over  there,  and  I  got  done  with  him  and 
I  didn't  need  him  any  longer.  Mr.  Wilson  was 
working  over  here  for  me  in  the  Potlatch  Lumber 
Company,  and  he  wanted  to  go  over  in  the  oil  field 
and  try  his  hand.  He  had  a  little  misfortune  in  his 
family  or  something,  and  I  said,  '^Bob,  see  if  you 
can  raise  money  to  drill  a  well."  He  was  with  the 
Govermnent  then.  He  had  a  brother  down  in  the 
Palouse  country,  a  farmer,  who  was  pretty  well 
fixed.  I  said,  ''Do  you  think  you  boys  could  raise 
enough  money  to  drill  a  well?"  He  said,  "I  don't 
know,"  but  he  went  out  with  me.  I  said,  "You  and 
he  take  this  half  section  over  here  on  the  east  side 
of  the  field,  raise  enough  money  and  drill  a  well." 
"Well,  you  come  in  wdth  us,"  he  said,  "and  form 
a  company."  I  said,  "All  right."  We  went  in  and 
formed  a  company.    They  went  over  and  tried  to 
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raise  enough  money  among  their  friends,  and  they 
couldn't  raise  it.  I  put  in  some  money  and  they 
put  in  some.  They  wanted  $100,000.  So  the  com- 
pany was  formed.  I  says,  ''All  right,  now,  I  will 
tell  you.  I  will  get  you  a  fellow  that  will  raise  your 
money,  the  balance  of  it,  $100,000."  So  Mr.  Ball 
of  Seattle  was  over  here.  He  was  an  insurance  man. 
I  knew  him  very  well,  and  he  was  in  my  house  and 
I  told  him  [495]  about  the  properties,  and  I  said, 
"Mr.  Ball,  raise  these  fellows  some  money  and  put 
in  some  yourself,"  and  he  said,  "All  right,  I  will 
raise  the  rest  of  the  money,"  and  he  did.  He  raised 
the  rest  of  the  money,  and  I  don't  know  who  his 
people  were  in  Tacoma  and  Seattle  that  he  raised 
it  from.  I  don't  know  and  I  don't  care  a  snap,  but 
I  became  a  director  and  then  he  became  a  director. 

Q.     A  director  in  the  Inland  Empire? 

A.  The  Inland  Empire.  They  drilled  a  dry  well, 
and  I  said,  "All  right,  now  they  have  got  a  dry 
w^ll,"  but  they  had  the  money.  "Now,"  I  says, 
"drill  another." 

Q.     When  was  the  dry  hole  drilled? 

A.  Oh,  the  fall  of  '21,  on  the  east  side  of  the 
field.  "All  right,  here  is  another  half  section  over 
here.  You  raise  the  money.  You  have  got  money 
enough  to  drill  a  well  on  that.  We  will  deed  it  over 
to  you.  You  go  up  and  drill  on  it."  Then  the  Ohio 
stepped  into  the  game  and  they  were  going  to  drill 
the  well,  drill  a  free  well,  but  Inland  had  the  money 
to  drill  the  well.    They  stepped  into  the  game  and 
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imedrtook  to  drill  this  free  well,  and  it  came  about 

that  I  made  the  deal. 

Q.     The  one  you  have  just  told  about? 

A.     Yes,  sir. 

Q.  How  many  contracts  were  there  entered  into 
on  June  15,  1922,  with  the  Ohio? 

A.     Oh,  somewhere  around  2,000  acres. 

Q.  I  mean,  how  many  contracts  covered  the  deal  ? 
How  many  deals  did  you  have  that  day  ? 

A.     We  had  three,  I  think,  that  day. 

Q.  Had  you  ever  met  Mr.  Hurley  or  Mr.  Sellery 
or  Mr.  Gee,  [496]  or  any  of  these  men  before  June 
15th? 

A.  Not  before  the  day  they  walked  into  my 
office;  not  until  the  day  they  walked  into  my  office, 
sir.  I  never  heard  of  them.  The  California  had 
been  in  the  deal  two  or  three  times  trying  to  make 
contracts. 

Q.  How  long  did  it  take  you  to  close  up  the  three 
deals,  or  whatever  number  it  was? 

A.  After  we  got  an  understanding  what  it  was, 
what  the  deals  were  supposed  to  be,  I  just  asked 
them  to  write  them  up. 

Q.  Were  there  two  deals  with  Troy- Sweet  Grass 
and  Ohio,  or  one? 

A.  There  was — I  think  there  was  three  different 
written  contracts.  One  was  1,500  acres.  I  don't  just 
remember  how  many.  There  were  three  deals  that 
day,  and  then  this  deal  with 

Q.    Were  they  all  Troy-Sweet  Grass  ? 

A.    No.   Potlatch  had  some  acreage.   Troy-Sweet 
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Grass  hadn't  yet  turned  their  acreage  over  to  the 
Potlatch,  although  they  were  to  do  it.  They  were 
to  do  it,  and  the  stockholders  were  to  take  the  Pot- 
latch  stock,  and  they  did,  and  then  the  Inland  had 
this  other  half  section,  and  they  made  a  deal  with 
them  the  same  day.  We  were  all  afternoon  fixing 
it  up.  I  don't  remember  how  long;  probably  from 
10:00  o'clock  we  started  the  conversation  when  they 
came  into  the  office,  started  the  conversation,  and  it 
was  along  in  the  evening  before  we  got  through. 

Q.  Well,  subsequent  to  1926,  didn't  you  have 
another  oil  company,  the  Jones  Oil  Company  ^. 

A.     Oh,  yes,  yes.  I  had  that  company,  too. 

Q.  Well,  didn't  you  make  some  deal  with,  the 
Ohio  as  to  [497]  that  acreage? 

A.  No,  sir,  I  never  made  any  deal  with  the  Ohio. 
They  didn't  have  any  acreage  in  the  field  at  that 
time. 

Q.     Well,  what  time  is  that  you  mention  now? 

A.  Well,  the  Jones  oil  company  was  created — 
took  over  some  acreage  of  the  Potlatch  that  the 
Ohio  didn't  want  to  drill  wells  on.  They  took  over 
some  acreage  of  the  Potlatch  that  the  Ohio  didn't 
want,  and  they  drilled  some  wells  on  it. 

Q.  Did  the  Ohio  or  Troy-Sweet  Grass,  did  they 
release  from  some  of  those  contracts  some  of  the 
acreage  that  was  included  in  their  contracts  ? 

A.  Yes,  they  did  release  some  of  it.  I  can't  just 
remember  what  it  was.  I  can't  remember  the  names 
of  it.  Give  me  the  map  and  I  can  show  you  where 
it  was. 
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Q.  If  their  accounting  was  all  wrong,  as  you  said, 
how  did  you  enter  into  those  releases  with  them? 

A.  I  didn't  have  nothing  to  do  with  those.  They 
didn't  have  any  production  on  that  ground.  There 
was  some  ground  where  they  showed  an  operation  of 
either  $37,000  or  $40,000  where  they  had  drilled  on 
those  leases  and  got  nothing.  They  couldn't  take 
from  this  lease  and  pay  for  that  lease.  They  could 
only  get  off  of  each  lease — If  they  got  production, 
they  could  pay  the  expenses ;  drill  this  free  well,  and 
then  if  they  got  production  they  could  pay  the  ex- 
penses. 

Q.  Weren't  there  some  other  lands  that  covered 
the  Baker  lease  that  were  subsequently  leased  ? 

A.  No,  sir.  Every  lease  with  the  Ohio  was  inde- 
pendent by  itself.  Every  lease  was  included  by  itself, 
each  lease.  One  had  nothing  to  do  with  drilling  the 
well  and  paying  from  the  production  of  another 
lease.  That  was  part  of  the  contract ;  that  [498]  this 
half  section  with  the  Ohio  would  pay  itself  and  that 
half  section  would  pay  itself;  each  half  section 
would  pay  theirselves. 

Q.  Well,  was  the  Israel  Sinden  a  producing 
lease?  A.     No,  sir. 

Q.     Didn't  that  produce  gas? 

A.     Not  to  amount  to  anything. 

Q.  Well,  the  charges  against  that  lease  were  in- 
cluded in  the  same  account  with  the  charges  against 
the  Irving  H.  Baker  lease  and  the  credits,  too, 
weren't  they?  A.     No,  sir. 

Q.    They  were  not  ? 

A.     No,  sir.  They  were  a  separate  account. 
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Q.  Well,  the  charges  as  to  the  Baptiste  Sin- 
den 

A.  That  was  another  lease  that  was  separate  by 
itself.  If  they  drilled  a  well  on  it  and  didn't  get 
anything,  that  was  their  own  fault,  their  own 
trouble;  they  couldn't  come  back  on  the  Baker  lease 
for  anything. 

Q.     What  about  the  teams  necessary  and  feed? 

A.  They  were  all  the  same.  Each  one  was  to  pay 
their  own.  Each  lease  was  to  pay  for  its  own. 

Q.     Let's  see  this  exhibit  we  had  here 

A.     Each  lease  was  to  pay  for  its  own. 

Q.  AVill  you  show  me  in  this  agreement  that  you 
testified  to  where  there  is  such  a.  provision  ? 

A.     AVhat  kind  of  a  provision  ? 

Q.     That  each  lease  pays  for  its  own  expense. 

A.  This  was  a  lease  by  itself.  It  didn't  i)rovide — 
It  provides  for  a  free  well  on  this,  that  they  get  one 
free  well  on  that. 

Q.  You  are  referring  to  Plaintiff's  Exhibit  2. 
You  say  [499]  that  is  a  lease  by  itself.  That  covers 
the  property  described  in  that,  and  all  of  the  charges 
against  that  property? 

A.  This  don't  include  the  Baker  lease  at  all.  We 
have  in  our  records,  I  think,  someplace,  a  provision 
on  these  leases  that  the  Baker  lease — Each  of  them 
had  a  proviso  of  a  free  well  in  it. 

Q.  (By  Mr.  Donovan)  :  Do  I  understand  you, 
Mr.  Jones,  to  say  that  this  Exhibit  2  did  not  cover 
the  Baker  lease? 

A.     Well,  it  may.   I  can't  see  very  good. 
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Q.  I  understood  you  to  say  a  minute  ago  that  it 
did  not. 

A,  I  was  reading  the  description  there,  but  I 
can't  tell. 

Q.     AVell,  will  you  look  at  it  ? 

A.    Yes,  I  guess  it  is  on  there. 

Mr.  McCabe:  Mr.  Jones,  does  that  operating 
agreement  you  are  looking  at  describe  land  in  Sec- 
tions 3  and  4,  Township  35  North,  Range  2  West? 

Mr.  Everett:  I  object  to  the  question  even  being 
asked  here.  This  is  cross-examination.  We  are  not 
through  with  the  witness  yet. 

A.     Yes,  Sections  3  and  4  are  in  here. 

Mr.  McCabe :     Now,  answer  the  question. 

Q.  (By  Mr.  Everett)  :  Now,  you  go  back  to  my 
question  a  minute.  Mr.  Jones,  do  you  find  the  pro- 
vision in  there  that  makes  the  charges  separate  as 
to  each  lease  that  is  included  in  that  general  de- 
scription ? 

A.  Will  you  let  me  have  time  to  read  all  of  this 
and  see  ? 

Q.     Surely.  I  want  you  to  look  at  it  and  see. 

A.  I  don't  know  whether  it  is  in  here  or  not, 
but  I  [500]  know  that  the  Baker  lease  provided  for 
itself  and  the  Sinden  and  all. 

Q.  Now,  after  reading  Plaintiffs'  Exhibit  2,  will 
you  state  whether  there  is  any  provision  in  there 
that  provides  for  separate  charges  as  between  leases  ? 

A.     I  don't  find  it  in  there. 

Q.     When  did  the  Troy-Sweet  Grass  Oil  Svndi- 
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cafe  assign  its  interest  in  this  lease  to  Potlatch,  Mr. 

Jones  ? 

A.  Well,  I  couldn't  definitely  tell  you  the  date.  It 
was  sometime  after  these  contracts  were  made. 

Q.     Well,  was  it  in  1922  or  1923? 

A.     In  1923,  I  think. 

Q.  Well,  at  the  time  of  the  assignment — I  have 
before  me  a  photostatic  copy  of  an  instrument  dated 
August  18,  1923,  between  Troy-Sweet  Grass  Oil  Syn- 
dicate and  Potlatch  Oil  and  Refining  Company,  in 
which  it  appears  that  you  assigned  everything  that 
Troy-Sweet  Grass  owned  to  Potlatch. 

A.  I  think  so.  Whenever  it  was  done,  it  was  all 
assigned. 

Q.     It  was  all  assigned — the  whole  business  ? 

A.     Everything  I  had. 

Q.  This  instrument  I  have  shows  that  it  was 
signed  Troy-Sweet  Grass  Oil  Syndicate  by  T.  P. 
Jones,  President,  attested  by  J.  A.  Harsh,  Secretary, 
and  it  shows  it  w^as  signed  Potlatch  Oil  and  Refining 
Company  by  T.  P.  Jones,  President,  attested  by 
J.  A.  Harsh,  Secretary.  You  were  acting  as  presi- 
dent of  both  companies  at  that  time? 

A.  When  they  were  signed  over  and  the  one  was 
dissolved. 

Q.  Who  owned  the  shares  in  the  Troy-Sweet 
Grass  Oil  Syndicate  at  that  time,  or  was  it  in 
shares?  [501] 

A.  Yes,  it  was  in  shares,  but  I  can't  remember 
who  all  owned  it,  because  Troy-Sweet  Grass  was 
created  before  I  got  in.  Then  I  bought  some  shares 
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and  became  the  President  and  ^Manager  of  it,  and 
then  created  Potlatch  Oil  and  Refining  Company 
and  transferred  it  all  over  to  them,  and  they  took 
entirely  stock. 

Q.  The  stockholders  in  Troy-Sweet  Grass  took 
Potlatch  stock  in  exchange  ?  A.     Yes. 

Q.  This  meeting  that  you  had  on  June  15,  1922, 
where  was  that,  again? 

A.  In  the  same  offices,  Troy- Sweet  Grass  and 
Potlatch  office  and  the  Inland.  It  was  all  right  to- 
gether. 

Q.     Where  was  that  located  in  Shelby? 

A.  It  was  located  on  the  south  side  in  the  old 
bank  building,  above  the  old  bank  building  that  used 
to  be  there.  I  forget  the  name  of  that  bank  that 
used  to  be  there  before  it  went  broke. 

Q.  Was  it  the  front  end  of  the  building  or  back 
end  ?  A.     The  top,  above. 

Q.     The  second  floor? 

A.     The  second  floor. 

Q.     Was  it  on  the  south  side  of  the  building  ? 

A.  The  south  side  of  the  railroad.  That  Molts 
Building,  I  believe  they  called  it.  I  don't  remember 
his  name  now.  There  used  to  be  a  bank  there. 

Q.  Was  it  a  big  office  or  small  office,  or  what  size 
office  was  it? 

A.  Well,  it  was  probably  as  wide  as  that  building 
and  a  little  bit  longer;  probably  as  wide  as  this 
building  and  a  [502]  little  bit  longer,  divided  into 
four  apartments. 

Q.     Four  offices  ? 
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A.     Three  offices  and  a  sleeping  apartment. 

Q.  Where  was  it  in  the  town  with  relation  to 
the  railroad? 

A.  Right  south  of  the  railroad  and  east  of  the 
depot  a  little  bit ;  south  of  the  railroad. 

Q.  And  who  was  present  at  the  time  that  you 
had  this  meeting  at  the  time  you  testified  that  Mr. 
Hurley  and  Mr.  Sellery  and  Mr.  Gee  and  Mr.  Luke 
and  yourself  were  there?  I  believe  that  was  your 
testimony  ?  A.     Yes. 

Q.     Was  anybody  else  there  ? 

A.  Not  until  we  came  to  the  Inland  Empire  Oil 
and  Gas  Syndicate  in  the  afternoon. 

Q.  Who  was  there  representing  the  Inland  in 
the  afternoon? 

A.     Mr.  Wilson  and  Mr.  Gerlough. 

Q.     They  were  there  in  the  afternoon? 

A.  Yes,  or  in  the  evening,  whatever  time  it  was  in 
the  evening  that  we  made  the  Inland  contract.  Troy- 
Sweet  Grass  and  Potlatch  had  made  theirs  first,  and 
they  were  in  their  own  office. 

Q.     Now,  who  was  'Hliey"? 

A.     Gerlough  and  Wilson. 

Q.     They  were  in  their  own  office  ? 

A.  Yes,  they  had  an  office  right  in  the  same  build- 
ing, on  a  corner  of  the  building.  Troy-Sweet  Grass 
and  Potlatch  had  the  front  end,  half  of  the  building. 

Q.  Who  was  there  at  the  time  Mr.  Gee  and  Mr. 
Hurley —  [503]  Who  was  there  when  you  made  the 
deal? 
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A.  Me  and  Mr.  Gee  and  Mr.  Hurle3^  Mr.  Sellery 
came  in  after  we  got  started. 

Q.    Was  Mr.  Luke  there  ? 

A.     Mr.  Luke  was  in  the  other  room,  yes. 

Q.     He  was  right  there  with  you'? 

A.  He  was  and  he  wasn't.  There  was  two  rooms. 
The  door  was  open.  I  was  in  one  room  talking  to 
them  and  he  was  in  the  other  room. 

Q.  You  say  Mr.  Gee  left,  or  did  he  just  go  in  the 
other  room  and  patch  this  up? 

A.  No,  he  went  over  to  his  own  place,  the  John- 
son Building,  I  believe  they  call  it.  He  had  rooms 
over  there. 

Q.     Did  Mr.  Hurley  leave  ? 

A.  Mr.  Sellery  left  and  Mr.  Gee.  Mr.  Hurley, 
I  believe,  stayed  and  talked  with  me  until  they 
came  back. 

Q.     Where  was  the  contract  signed? 

A.     In  the  office  there. 

Q.  The  contract  was  signed  by  you  and  Mr.  Luke, 
and  Mr.  Sellery,  I  believe,  as  a  witness  ? 

A.     Yes,  sir. 

Q.    And  by  Mr.  Hurley  ?  A.     Yes. 

Q.  Were  you  all  there  at  the  same  time  when 
that  was  signed? 

A.  Yes,  all  there  at  the  same  time.  When  we 
had  the  agreement  all  ready  to  fix  up,  we  walked 
in  to  where  Mr.  Luke  was  and  we  all — because  the 
seal  of  the  Potlatch  and  Troy-Sweet  Grass  was  in 
there;  not  in  the  room  that  I  was  in.  We  walked 
in  there  and  signed  up  the  agreement.  [504] 
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Q.  In  Mr.  Luke's  presence  and  the  presence  of 
each  other  %  A.     Yes,  sir. 

Q.  Everybody  who  signed,  signed  it  right  there 
at  that  time  ?  A.     Yes,  sir. 

Q.     Do  you  know  who  signed  first? 

A.  Well,  I  wouldn't  be  sure  whether  it  was  Pot- 
latch  or  Troy-Sweet  Grass  or — I  think  it  was  the 
Troy-Sweet  Grass  probably  signed  first.  I  wouldn't 
be  sure  which  of  us  signed  first,  the  Ohio  or  Troy- 
Sweet  Grass. 

Q.  Of  those  two  that  signed,  you  signed  for  Troy- 
Sweet  Grass  and  Potlatch? 

A.     Mr.  and  Mr.  Luke  signed  for  them. 

Q.  You  don't  recall  what  order,  who  signed  first, 
or  how  the  papers  were  handled  there? 

A.  No.  We  walked  in  and  sat  down  and  Mr. 
Luke  got  out  his  seal,  and  Mr.  Hurley  and  Mr.  Gee 
was  there.  Mr.  Hurley  said  it  was  all  right,  and  I 
said  it  was  all  right,  and  so  we  all  sat  down  and 
signed  it. 

Q.     Did  Mr.  Gee  sign  any  of  the  papers? 

A.  No,  he  didn't;  not  to  my  laiowledge.  We  sat 
around  a  desk  pretty  near  as  long  as  that  and  a  little 
wider,  I  guess  (indicating  counsel  table  in  court 
room) . 

Q.  How  many  contracts  like  this  one,  Plaintiffs' 
Exhibit  2,  were  there? 

A.  Well,  the  first  time  there  was  one,  and  then 
he  came  back.  He  wanted  another  piece  of  ground. 
I  don't  remember  which  one  it  was,  and  he  wrote  up 
a  contract  on  that. 
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Q.     They  were  all  identical,  were  they  ?  [505] 

A.     They  were  all  identical. 

Q.  But  yon  don't  remember  which  contract, 
affecting  which  property,  was  signed  np  first? 

A.     No,  I  don't,  but  I  think  it  was  that  one  there. 

Q.     You  think  it  was  this  one  1 

A.    Yes,  I  think  so. 

Q.  This  is  Plamtiffs'  Exhibit  2,  you  are  talking 
about? 

A.  Yes,  I  think  that  is  the  one  that  was  signed 
first,  and  then  there  was  another  piece  of  ground, 
and  Mr.  Hurley  said  to  Mr.  Gee,  "You  better  draw 
up  a  contract  on  that,"  and  I  don't  know  what  it  was 
now.  He  drew  up  a  contract  and  we  signed  it.  When 
we  got  through,  Mr.  Wilson  and  INIr.  Gerlough  came 
in,  because  Mr.  Gee  or  Mr.  Hurley  said  they  wanted 
this  half  section,  and  he  said,  "We  want  this  half." 

Q.  Did  they  make  the  same  contract  with  the  In- 
land Empire  that  they  had  on  the  other  ? 

A.     The  same  thing. 

Q.    And  that  was  the  last  one  that  was  signed  ? 

A.  Yes.  He  said,  "We  want  this  half  section." 
I  said,  "That  is  the  Inland,"  and  they  drew  a  con- 
tract on  that  and  Mr.  Gerlough  and  Mr.  Wilson 
signed  that  and  Mr.  Hurlej^ 

Q.     That  is  the  contract  with  the  Inland  ? 

A.  Yes.  I  don't  remember  the  description  of  it 
now. 

Q.  AYell  now,  these  contracts,  were  they  all  55/45 
contracts  ?  A.    Yes,  every  one  of  them. 


vs.  The  Ohio  Oil  Co.  495 

(Deposition  of  T.  P.  Jones.) 

Q.  Did  jou  liave  any  other  contracts  in  the  field 
that  were  55/45  contracts?  A.     No. 

Q.     With  anyone  else?  [506]  A.     No. 

Q.  Or  did  anyone  else  up  there,  to  your  knowl- 
edge ? 

A.  I  have  no  knowledge  of  any  other  people's 
contracts  at  all ;  only  my  own. 

Q.  Were  you  familiar  with  the  general  oper- 
ations up  there,  the  leases  and  the  deals  that  were 
being  made? 

A.  Well,  I  was  trying  to  be.  I  had  about  30,000 
acres. 

Q.     Well,  you  were  familiar  with  the  transactions 
that  were  taking  place  in  a  general  way  ? 
A.     Yes,  sir. 

Q.     That  was  your  business,  to  be  familiar  ? 

A.  Yes,  sir.  I  don't  know  whether  I  was  familiar 
with  all  of  them  or  not.  I  don't  think  I  was  but 
I 

Q.  Was  this  type  the  type  of  contract  that  was 
being  used  in  the  area  about  that  time? 

A.  I  think  that  was  the  first  contract  that  was 
made  in  that  area. 

Q.  This  was  the  first  one,  this  Troy-Sweet  Grass- 
Ohio  deal? 

A.  I  think  that  was  the  first  contract  that  Hurley 
or  Gee  or  any  of  them  had  made  in  that  field;  that 
is,  they  said  it  was,  anyhow. 

Q.  You  talked  to  Mr.  McFadyen,  I  think  you 
said,  in  front  of  the  filling  station.  Is  that  right? 
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A.     Yes,  lie  was  getting  in  a  car  to  go  to  Casper. 

Q.     AVas  anyone  else  there  at  that  time  ? 

A.  No.  I  was  over  in  the  hotel  and  I  seen  Mr. 
Faclyen  over  there.  I  got  out  and  went  over  and 
asked  if  he  had  done  anything,  or  if  they  were  going 
to  do  anything  about  it. 

Q.  I  was  just  asking  if  there  was  anyone  else 
there  at  [507]  alH 

A.  The  filling  station  man  may  have  been  stand- 
ing there. 

Q.  Did  you  ever  have  any  other  discussions  with 
Mr.  McFadyen  at  any  time  ? 

A.  Yes ;  a  couple  of  times  out  in  the  field  I  talked 
to  him. 

Q.     Was  that  before  or  after  this  one  in  1926? 

A.     Well,  '27,  I  believe  it  was,  I  am  telling  about. 

Q.     You  think  it  was  '27  you  are  telling  about  ? 

A.  Yes.  A  couple  of  times  before  that  out  in  the 
field  I  had  talked  to  him.  I  don't  know  who  intro- 
duced me  to  him  personally.  I  had  heard  he  was 
there  and  I  went  out  to  see  him.  It  might  have  been 
Yealy  or  it  might  have  been  Hungerf ord.  There  was 
a  man  named  Hungerford. 

Q.     Do  you  remember  his  first  name  or  initials? 

A.     We  called  him  **Slim"  Hungerford. 

Q.     What  did  he  do? 

A.  At  one  time  he  was  kind  of  an  assistant  field 
man  or  something.  I  don't  know  what  his  capacity 
or  business  was. 

Q.     Did  he  work  for  the  Ohio?  A.     Yes. 

Q.     He  was  one  of  their  regular  employees? 
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A.  He  was  for  quite  a  while.  Then  I  think  he 
went  operating  for  himself  later  on. 

Q.  At  the  time  you  signed  these  contracts  with 
the  Ohio,  when  Mr.  Hurley  and  Mr.  Gee  were  pres- 
ent there  in  1922,  did  you  have  an}^  motion  of  your 
trustees  ? 

A.  No.  I  didn't  have  no  meeting  of  the  trustees. 
I  was  supposed  to  be  running  the  thing  and  doing 
what  I  liked,  and  I  did  it.  [508] 

Q.  Did  you  have  any  meeting  of  your  Board  of 
Directors  of  the  Potlatch  ? 

A.  No,  I  didn't.  There  was  only  me  and  Mr. 
Luke  there. 

Q.  Did  you  discuss  the  terms  and  provisions  of 
the  contract  with  Mr.  Luke  or  any  of  the  other 
officers  ? 

A.  No,  I  didn't.  I  discussed  with  me,  and  that 
was  all. 

Q.  Did  you  ever  talk  to  Mr.  Firmin  before  or 
after  that  one  time?  A.     No. 

Q.  About  which  you  testified  when  Mr.  J.  W. 
Freeman  and  all  of  you  were  there  ? 

A.     No,  I  didn't. 

Q.  That  was  the  only  conversation  you  ever  had 
with  him?  A.     Yes,  sir. 

Q.  Did  you  ever  have  any  discussions — Do  you 
know  Mr.  Harold  W.  Stuart? 

A.  I  knew  him.  I  wasn't  acquainted  with  him 
very  much.  I  knew  him,  but  I  never  had  any  dis- 
cussions with  him  much.  I  just  knew  him  because 
he  was  there,  and  he  was  here  and  there  and  all  over. 
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I  never  had  much  discussion  with  Mr.  Stuart.   I  had 

met  him  and  talked  with  him. 

Q.     In  Shelby?  A.     In  Shelby,  yes. 

Q.  Do  you  know  what  position,  if  any,  or  do  you 
know  if  he  held  any  position  with  the  Ohio*? 

A.  I  don't.  I  don't  know  an3i:hing  about  it. 
Was  he  a  geologist? 

Q.  No.  This  is  Mr.  Hal  Stuart.  There  is  a 
geologist  named  Stuart.  He  is  not  the  one  I  am 
referring  to. 

A.     That  is  the  one  I  am  referring  to.  [509] 

Q.  The  one  I  am  talking  about  is  a  lawyer  in 
the  Ohio  Oil  Company. 

A.  Oh,  I  never  seen  him  up  there.  The  fellow 
I  met  was  a  geologist,  and  I  used  to  meet  him  and 
talk  to  him. 

Q.    You  never  knew  Mr.  Hal  Stuart? 

A.    No,  I  didn't. 

Q.  Did  he  ever  ask  you  for  any  instrument  in 
connection  with  any  of  your  titles? 

A.     Not  to  my  knowledge ;  he  never  asked  me. 

Q.  Did  you  ever  have  any  correspondence  with 
him  about  title  matters  ? 

A.  Not  that  I  know  of;  not  that  I  recollect  of. 
Our  titles  were  on  record  and  they  could  find  out 
what  they  wanted  to  about  them. 

Q.  Did  you  ever  have  any  discussion  with  Mr. 
Gee  subsequent  to  that  one  in  the  office  up  there  ? 

A.  No,  I  never  did.  I  never  seen  Mr.  Gee  after 
that. 

Q.     Did  you  ever  see  Mr.  Hurley  after  that? 
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A.    Yes. 

Q.     When  was  that? 

A.  I  couldn't  tell  you  the  date,  but  I  met  him 
once  or  twice. 

Q.     Was  it  a  long  time  after  or  shortly  after  ? 

A.     Oh,  no ;  shortly  afterwards. 

Q.  You  met  him  there;  you  made  that  contract 
June  22nd? 

A.  The  next  summer  I  met  him  once  or  twice.  I 
think  it  was  the  next  summer  I  met  him  once  or 
twice.  I  don't  ever  remember  meeting  him  again, 
although  I  heard  he  was  there,  but  I  never  saw  him. 
I  was  away  when  he  was  there  a  time  or  two.  I 
heard  he  was  there.  [510] 

Q.  Did  you  know  Mr.  W.  H.  Holland  of  the  Ohio 
Oil  Company? 

A.     No.  I  don't  know  him  by  name,  sir. 

Q.     He  was  a  man  about  my  build. 

A.  Well,  there  was  a  lot  of  men  about  your 
build. 

Q.  General  Superintendent  of  the  Ohio,  and  he 
was  up  there  sometime,  I  think.  I  thought  you 
might  have  met  him.  A.     No,  I  never  met  him. 

Q.  Did  you  have  any  discussions  in  the  Ohio 
office  with  reference  to  these  contracts? 

A.     In  Shelby? 

Q.  Yes,  prior  to  the  time  that  they  were  entered 
into. 

A.  Prior  to  the  time  the  contract  was  entered 
into  ? 

Q.    Yes,  in  June,  1922. 


500  Potlatch  Oil  &  Refining  Co.,  et  al. 

(Deposition  of  T.  P.  Jones.) 

A.    Before  they  was  entered  into? 

Q.     Yes. 

A.     Wh}^  there  was  no  Ohio  office  there. 

Q.     I  thought  you  testified  Mr.  Gee  went  across? 

A.  Yes.  He  had  come  in  the  day  before,  I  think 
he  told  me,  and  got  a  room  over  in  the  Johnson 
Building  on  the  south  side,  and  I  had  been  down 
to  Great  Falls  and  drove  back  that  night,  and  the 
next  morning 

Q.  He  went  over  to  his  room,  then,  to  prepare 
this  contract?  A.     Yes. 

Q.  Did  you  have  any  discussions  any  place  with 
reference  to  this  deal  other  than  in  your  office? 

A.    No. 

Q.  That  was  the  only  place  you  had  any  dis- 
cussion ? 

A.  Yes.  I  think  it  was  young  Johnson  that  told 
me  when  [511]  I  came  up  from  Great  Falls  that 
morning,  that  night  or  that  morning.  I  stayed  in 
Brad}^,  I  think,  all  night.  I  think  it  was  young 
Johnson  told  me  there  was  some  fellows  from  the 
Ohio  up  in  their  building  wanted  to  see  me.  I  said, 
"Well,  I  am  going  over  to  the  office."  I  was  busy.  I 
was  trying  to  get  ready  to  drill  a  well.  I  said,  *'You 
just  tell  them  that  it  is  just  as  short  over  there  as 
it  is  from  my  office  over  to  them,"  and  pretty  soon 
they  came  in. 

Q.     They  came  in  to  your  office? 

A.     Yes,  sir. 

Q.    And  you  never  went  to  their  office  at  all. 

A.     No,  sir. 
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Q.  Did  you  ever  advise  anyone  of  the  Ohio  in 
1925  or  '26  that  you  were  going  to  drop  this  matter 
of  erroneous  charges  ?  A.     No,  sir. 

Q.     Not  even  after  you  talked  to  Mr.  Freeman  ? 

A.  No,  sir.  I  never  advised  anybody  I  was  going 
to  drop  it.  I  never  had  any  intention  of  dropping  it, 
while  I  was  there. 

Q.  Well,  I  had  a  memorandum  here  prepared  by 
Mr.  Gee  March  26,  1927,  in  which  he  states:  ''We 
liave  a  letter  from  Billstone  (you  have  one  there  in 
evidence)  received  December,  1925.  The  Potlatch 
Oil  and  Refining  Company  protested  our  ten  per 
cent  overhead  charge.  They  finally  decided  to  drop 
the  matter  and  decided  we  v>'ere  all  right."  Do  you 
know  any  reason  why  Mr.  Gee  should  have  made 
that  statement? 

A.  I  don't  know  of  any  reason  why  he  should 
have  made  it  at  all. 

Q.  As  far  as  you  are  concerned,  you  gave  him 
no  statement  [512]  or  no  indication? 

A.  No  indications  at  all.  I  had  no  intentions 
of  dropping  it. 

Q.  When  did  you  leave  the  Potlatch  Company 
as  president  and  manager? 

A.     The  latter  part  of  March,  '32. 

Q.     March,  '32? 

A.     I  think  it  was  the  latter  part  of  March. 

Q.     Did  you  voluntarily  resign  and  leave? 

A.     Yes,  sir. 

Q.     Had  your  resignation  been  requested? 

A.     No,  it  had  not.  I  went  broke,  and  I  was  in  no 
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position  to  stall  around  in  that  business.  I  owed 
them  a  couple  of  thousand  dollars  and  I  had  to  pay 
it  sooner  or  later.  I  had  went  broke.  The  Jones  Oil 
Company  went  broke,  so  I  didn't  figure  I  should 
be  running  their  business. 

Q.  As  a  matter  of  fact,  didn't  they  sue  you  about 
that  time  for  the  money  you  owed  them  ? 

A.     Who? 

Q.     Potlatch. 

A.  Not  that  I  ever  heard  of.  I  never  heard  of 
any  suit.  I  never  heard  of  any  suit  that  had  been 
suing  me. 

Q.  Neither  the  Potlatch  nor  the  Troy-Sweet 
Grass  or  any  of  these  other  companies  you  were  as- 
sociated with  over  there  instituted  any  suit  against 
you  at  or  prior  to  the  time  you  left  the  company 
in  1932?  A.     No,  sir. 

Q.     Did  they  institute  any  suits  after  you  left  ? 

A.     Not  any  company  that  I  ever  heard  of. 

Q.  You  stated  you  owed  them  $2,000  or  $3,000. 
What  was  [513]  it  for? 

A.     I  overdrew  my  account. 

Q.     You  overdrew  your  account  that  much  ? 

A.  Yes.  I  was  going  broke  and  I  was  trying  to 
save  myself  and  I  overdrew  my  account.  I  expected 
to  pay  them  some  day,  and  I  did. 

Q.  Were  there  any  suits  pending  against  you  at 
the  time  you  left  Shelby  in  1932? 

A.  No,  not  that  I  know  of.  I  think  this  gentle- 
man here  (indicating  Mr.  Donovan)  came  over  to 
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investigate  something  between  me  and  Mr.  J.   P. 

Weyerhaeuser. 

Q.     What  was  it? 

Mr.  McCabe:  To  which  we  object  on  the  ground 
it  is  incompetent,  irrelevant  and  immaterial,  not 
proper  cross-examination.  It  has  nothing  to  do  with 
the  subject  matter  of  the  suit  in  connection  with 
which  this  deposition  is  taken. 

Mr.  Everett:  I  wasn't  referring  to  that  par- 
ticular suit,  ]\Ir.  McCabe. 

Mr.  McCabe:  Well,  you  meant  any  suit  between 
him  and  the  Inland  and  the  Potlatch?  I  wish  you 
would  limit  it. 

Mr.  Everett :  No.  He  answered  my  question.  He 
said,  "This  gentleman  (referring  to  Mr.  Donovan) 
came  over  about  another  matter  between  me  and 
Mr.  Weyerhaeuser."  I  wasn't  inquiring  about  that. 
I  was  inquiring  about  a  matter  of  the  suit  in  Mon- 
tana. 

A.  There  was  no  suit  over  there  that  I  ever 
heard  of  against  me. 

Q.  Was  there  any  against  any  of  the  companies 
that  you  represented  ? 

A.     Not  that  I  ever  knew  of.  [514] 

Q.  Am  I  to  understand,  then,  that  at  the  time 
you  left  the  company,  all  your  relationships  with 
the  company  or  other  directors  and  so  on  were  en- 
tirely pleasant? 

A.     Yes,  sir,  and  are  yet  as  far  as  I  know. 

Q.     Did  Harris  and  Hoyt  represent  your  com- 
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panics;   attorneys  at   Shelby?    Did  they  represent 

your  company  in  1926  and  '27  ? 

A.  No.  I  don't  know  but  what  I  had — I  may 
have  had  them  for  some  little  ease.  I  don't  know 
what  it  was.  I  used  to  go  to  them  and  I  used  to  con- 
sult with  them  once  in  a  while  about  certain  matters, 
and  especially  on  titles  once  in  a  while. 

Q.  Did  they  represent  you  in  connection  with 
any  matter  of  any  claim  against  the  Ohio  ? 

A.     No,  they  did  not. 

Q.  In  December  of  1927,  did  you  sell  any  acreage 
or  leases  or  interest  in  acreage  or  leases  to  the  Ohio 
Oil  Company  ?  A.     No. 

Q.     Did  you  have  any  past  deals  with  them? 

A.    No,  none  whatever. 

Q.     Either  you  or  any  of  your  companies? 

A.    Not  that  I  ever  knew  of. 

Q.  Did  you  have  an  account  with  the  Interna- 
tional Refining  Company  in  connection  with  some 
of  the  oil  run  from  some  of  these  leases  operated 
by  the  Ohio  in  that  field?  A.     No,  sir. 

Q.  Or  did  you  have  any  credit  with  the  Inter- 
national Refining  Company  which  you  wanted  to 
transfer  to  your  account  or  any  of  these  [515] 
accounts?  A.     None  whatever. 

Q.  Well,  I  have  here  a  copy  of  receipt,  or  au- 
thorization, rather,  dated  Shelby,  Montana,  April 
18,  1928,  addressed  to  the  Ohio  Oil  Company,  in 
which  it  is  stated:  ''You  are  hereby  authorized  to 
have  transferred  3,772.45  barrels  Montana   oil  to 
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credit  of  International  Refining  Compan}',  pipeage 
transportation  nnpaid,  and  charge  to  account  of 
International  Refining  Company." 

A.     Signed  by  who? 

Q.  Signed  by  T.  P.  Jones.  Is  that  your  signa- 
ture ? 

A.  It  looks  pretty  danmed  much  like  it,  but  I 
don't  remember  ever  seeing  that  thing  before  or 
hearing  of  it. 

Q.     Well,  is  it  or  is  it  not  your  signature  *? 

A.  It  looks  pretty  much  like  it,  but  I  couldn't 
say  it  was.  I  don't  remember  anything  about  that. 
I  never  seen  or  heard  of  anything  of  that  kind  that 
I  ever  remember.  Where  did  I  get  the  oil  to  trans- 
fer? (Reading.)  "You  are  hereby  authorized  to 
have  transferred" — I'll  be  damned  if  I  ever  believe 
I  signed  that.   I  don't  know. 

Q.     Is  that  or  isn't  that  your  signature? 

A.  It  looks  like  it,  but  I  wouldn't  swear  that  I 
ever  signed  that.  It  looks  like  my  writing. 

Q.    You  would  swear  you  didn't  sign  it? 

A.  No.  I  don't  Imow  what  it  would  be  for.  I 
don't  know  what  I  would  sign  it  for.  We  didn't  own 
no  oil. 

Mr.  Everett:  Mark  this  Defendant's  Exhibit  1 
for  identification,  which  we  now  offer  in  evidence  as 
part  of  this  deposition  and  ask  that  it  be  affixed. 

Mr.  McCabe :  To  the  offer  in  evidence  of  Def end- 
ant 's  Exhibit  1,  marked  for  identification,  the  plain- 
tiffs object  [516]  on  the  ground  it  is  incompetent, 
irrelevant  and  immaterial,  not  proper  cross-exami- 
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nation,  no  proper  foundation  has  been  laid  for  the 
introduction  of  evidence  of  the  exhibit,  and  it  is  not 
within  the  issues. 

(Whereupon,  said  Authorization  marked  De- 
fendant's Exhibit  No.  1  for  identification,  was 
received  in  evidence  and  is  hereto  attached  and 
made  a  part  hereof.) 

Q.  (By  Mr.  Everett) :  Well,  did  3^ou  or  did  you 
not  have  an  oil  well  on  the  northwest  quarter  north- 
east quarter  of  the  northwest  quarter  of  Section  21, 
Township  35,  Range  1  West,  in  Toole  County,  Mon- 
tana, which  was  on  a  ten-acre  tract?  Did  you  or 
did  you  not  have  such  a  well  operated  by  the  Jones 
Oil  Company;  I  believe  they  were  the  operators? 
Does  that  recall  anything  to  jomt  mind  % 

A.     On  a  ten-acre  tract? 

Q.  It  was  on  the  Franklin  S.  White  lease,  wasn't 
it? 

A.  Oh,  listen.  The  Jones  Oil  Company  never  had 
that  lease.  The  Ohio  Oil  Company  had  it  and  drew 
some  oil  from  it,  from  the  Potlatch,  and  then  they 
turned  it  back  to  the  Potlatch  while  I  was  there,  and 
the  Potlatch  pumped  that  for  something — I  don't 
remember  what  it  was — sometime,  and  I  don't  know 
but  what  they  are  pumping  it  yet,  but  the  Jones 
Oil  Company  never  had  it. 

Q.     The  Jones  Oil  Company  never  had  it? 

A.     No. 

Q.     That  is  the  Franklin  S.  White  lease  ?     ' 
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A.  Yes.  I  think  the  Ohio  drove  four  or  five  wells 
on  that  lease. 

Q.  Didn't  you  sell  that  ten  acres  with  the  well 
to  the  Ohio  in  1927,  or  did  you?  [517] 

A.     I  did  not. 

Q.  Did  the  Jones  Oil  Company  or  Potlatch  sell 
it  to  the  Ohio  in  1927? 

A.  No.  I  can't  remember  of  selling  any  such 
well  as  that.  That  is  a  well  that  they  had  driven; 
they  drilled  it. 

Q.  The  oil  from  that  well,  or  any  other  well — 
Did  you  own  that  oil,  Mr.  Jones?  Had  it  been  run 
to  your  account  in  the  Regina  Pipeline  Company  ? 

A.     No,  it  hadn't  been  run  to  my  account. 

Q.  Had  it  been  run  to  the  account  of  the  Jones 
Oil  Company?  A.     No. 

Q.  And  wasn't  that  the  occasion  of  your  signing 
this  authorization  to  transfer  it  to  the  account  of  the 
International  Refining  Company  ? 

A.  No,  because  I  didn't  drill  any  wells  there. 
The  Ohio  drilled  some  wells  there  on  that  property. 
I  drilled  a  couple  offsetting  it,  on  sixteen,  to  the 
Jones  Oil  Company.  I  didn't  get  nothing  to  amount 
to  anything. 

Q.  That  doesn't  bring  anything  back  to  your 
mind  ?  That  transaction  went  as  late  as  1928  before 
it  was  finally  concluded?  A.     How? 

Q.  It  went  as  far  as  the  fall  of  1928  before  it 
was  finally  concluded,  the  matter  of  transferring 
that  oil  on  that  particular  tract  ? 

A.     I  don't  remember.  At  that  time  I  was  in  the 
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east  for  a  good  time.  The  Potlatch  had  that  lease. 
I  think  they  have  got  it  jet.  I  think  they  took  that 
back  from  the  Ohio.  The  Ohio  drew  four  or  five 
or  six  wells  there  and  put  a  [518]  pumping  plant  on 
it,  and  I  don't  know  but  that — I  don't  remember. 
Let's  see.  The  Jones  Oil  Company,  they  took  a  lease 
on  a  part  of  sixteen  there. 

Q.     Do  you  remember  the  Danielson  lease  ? 

A.     Yes,  sir. 

Q.  Do  you  remem])er  that  you  took  gas  from  the 
Danielson  lease  to  operate  the  White  lease? 

A.  Yes,  I  remember  doing  that,  after  I  took  it 
back  from  the  Ohio. 

Q.  Do  you  remember  purchasing  any  oil  on  the 
White  lease  and  then  subsequentl}^  selling  that  lease 
to  the  Ohio'?  A.     No.   The  Ohio  drilled  it  first. 

Q.     Then  releasing  it  to  the  Potlatch  ? 

A.  The  Potlatch  paid  them  for  their  pumping 
plant  and  took  over  the  lease.  I  don't  just  remem- 
ber. It  wasn't  much.  I  don't  know  why  he  wanted 
to  do  it,  but  he  did.  The  wells  were  small.  He  didn  't 
want  to  be  bothered  with  them,  I  guess. 

Q.  Have  you  had  any  correspondence  with  the 
Ohio  Oil  Company  since  1932? 

A.    Not  a  word. 

Mr.  Everett :     That  is  all. 

Mr.  McCabe :     That  is  all.  [519] 
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Certificate  of  Notary  Public 

State  of  Washington, 
Comity  of  Spokane — ss. 

1,  Geo.  J.  Stewart,  a  Notary  Public  in  and  for  the 
State  of  Washington,  do  hereby  certify  that  the  wit- 
ness T.  P.  Jones,  also  known  as  Thomas  P.  Jones, 
in  the  foregoing  deposition  named,  was  by  me  duly 
sworn  upon  oath  to  testify  the  truth,  the  whole  truth 
and  nothing  but  the  truth  in  said  cause;  that  said 
deposition  was  taken  pursuant  to  stipulation,  a  duly 
certified  copy  of  which  stipulation  is  hereunto  an- 
nexed and  hereby  referred  to,  on  the  14th  day  of 
November,  1947,  between  the  hours  of  10:00  o^clock 
in  the  forenoon  and  1:45  o'clock  in  the  afternoon  of 
that  day;  that  I  stenogTaphically  took  and  tran- 
scribed and  reduced  to  writing  in  typewritten  form 
and  recorded  the  testimony  of  said  witness,  and 
when  completed  said  deposition  was  carefully  read 
by  said  witness  and  by  him  stated  to  be  correct  and 
Avas  b}^  him  subscribed  in  my  presence. 

I  do  hereby  further  certify  that  all  objections 
made  to  the  evidence  presented  have  been  noted 
upon  said  deposition  and,  at  the  time  of  the  taking 
of  said  deposition,  no  objections  were  made  to  the 
qualifications  of  the  officer  taking  the  deposition 
nor  to  the  manner  of  taking  it  nor  to  the  conduct 
of  any  party  nor  any  other  objection  to  the  pro- 
ceedings, excepting  objections  to  the  evidence  pre- 
sented, which  said  objections  to  evidence  have  been 
noted  upon  the  deposition  as  aforesaid. 

I  do  hereby  certify  that  all  writings,  documents 
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and  exhibits  referred  to  by  the  witness  and  offered 
as  a  part  of  his  testimony  are  hereunto  annexed  and 
marked,  respective!}^,  Plaintiffs'  Exhibits  l^os.  2,  26, 
27,  28,  29  and  Defendant's  Exhibit  No.  1. 

I  do  hereby  further  certify  that  I  am  not  a  rela- 
tive or  employee  or  attorney  or  counsel  of  any  of 
the  parties,  nor  am  I  a  relative  or  employee  of  such 
attorneys,  or  counsel,  and  I  am  not  financially  in- 
terested in  the  said  action. 

In  Witness  Whereof,  I  have  hereunto  subscribed 
my  name  and  affixed  my  official  seal  as  a  Notary 
Public  this  9th  day  of  December,  1947. 

[Seal]  GEO.  J.  STEWART, 

Notary  Public  for  the  State  of  Washington,  Resid- 
ing at  Spokane,  Washington. 

My  commission  expires  October  19,  1950. 
[Endorsed] :     Filed  December  22,  1949.  [520] 
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[Title  of  District  Court  and  Cause.] 

DEPOSITION  OF  ROBERT  E.  WILSON,  ALSO 
KNOWN  AS  R.  E.  WILSON 

Appearances : 

E.  J.  McCABE, 

Attorney  for  Plaintiifs. 

W.  H.  EVERETT, 
LOUIS  P.  DONOVAN, 

Attorneys  for  Defendant.  [525] 

Be  It  Remembered,  That  pursuant  to  the  duly 
certified  copy  of  Stipulation  hereunto  annexed,  and 
on  the  12th  day  of  November,  1947,  at  my  office  at 
Kalispell,  State  of  Montana,  before  me,  Merritt  N. 
Warden,  a  Notary  Public  in  and  for  the  State  of 
^lontana,  duly  appeared  Robert  E.  Wilson,  also 
known  as  R.  E.  Wilson,  a  witness  produced  on  be- 
half of  the  Plaintiffs  in  the  above-entitled  action, 
now  pending  in  the  above-entitled  Court,  who  being 
first  by  me  duly  sworn  upon  oath,  was  then  and 
there  examined  and  interrogated  by  E.  J.  McCabe, 
of  counsel  for  said  Plaintiffs  and  by  W.  H.  Everett, 
of  counsel  for  the  said  defendant,  and  testified  as 
follows : 

Direct  Examination 

By  Mr.  McCabe : 

Q.     Mr.  Wilson,  please  state  your  full  name,  age 
and  residence. 
A.     Robert  E.  Wilson,  65  years  old.  Temporarily, 
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I   am  here  at  Kalispell.    Browning  has   been  my 

voting  address. 

Q.  And  how  long  have  you  been  a  resident  of 
Montana,  approximately? 

A.     Since  1922.  [526] 

Q.     Did  you  ever  reside  in  Shelby,  Montana"? 

A.    Yes. 

Q.  And,  if  so,  during  what  years  did  you  reside 
there  ? 

A.  In  1922,  in  1922  the  early  part,  to  somewhere 
of  '25  or  '26. 

Q.  Approximately,  you  resided  there  about  four 
years  *? 

A.  Without  checking  up  I  would  say  approxi- 
mately four  years. 

Q.  Did  you  ever  hear  of  the  Troy-Sweet  Grass 
Oil  S\T.idicate?  A.     Yes. 

Q.  Do  you  know  if  they  were  engaged  in  business 
in  Montana  f  A.     Yes. 

Q.  Do  you  know  what  the  nature  of  their  busi- 
ness was  1  A.     Oil  and  gas  development. 

Mr.  Everett :  Just  a  minute.  For  the  purpose  of 
the  record.  Defendant,  the  Ohio  Oil  Company,  wishes 
to  state  that  all  parties  herein  have  heretofore  stipu- 
lated that  each  and  all  of  Defendant's  objections  as 
to  relevancy,  materiality  and  competency  of  the 
testimony  of  Plaintiff's  witness,  R.  E.  Wilson,  have 
been  expressly  reserved  as  shown  by  the  stipulation 
which  Mr.  McCabe  has  had  affixed  to  the  deposition 
of  Mr.  Wilson.  I  understand  that  upon  any  trial  in 
which  such  deposition  is  permitted  to  be  used,  that 
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the  presentation  thereof  will  be  question  by  question, 
so  that  defendant  shall  have  the  unrestricted  and  un- 
qualified right  to  make  any  objection  it  wishes  as  to 
each  such  question  so  presented,  this  without  preju- 
dice to  any  right  Defendant  may  have  or  wish  to 
assert  as  to  the  entire  deposition.  For  example,  if  it 
should  be  stricken  from  the  files,  should  it  appear 
therefrom  or  from  the  pleadings,  files  or  records  in 
this  cause,  that  this  is  an  attempt  to  open  up  a  stated 
account  or  to  vary  the  terms  of  a  written  contract  by 
parol  evidence  [527]  or  that  it  is  in  violation  of  the 
rules  which  do  not  permit  testimony  as  to  oral  con- 
versations or  direct  transactions  with  any  deceased 
employee  or  agent  of  this  defendant,  or  that  it 
appears  that  the  transactions  complained  of  have 
been  ratified  or  confirmed,  or  that  the  statute  of  limi- 
tations or  laches  and  stale  demand  has  barred  any 
right  of  recovery,  or  if  it  appears  that  the  plaintiff's, 
or  any  of  them,  are  estopped  from  questioning  an}^ 
of  the  items  referred  to  in  the  pleadings,  or  if  for 
any  adequate  reason  such  deposition  should  be 
stricken  in  its  entirety;  if  that  is  the  correct  state- 
ment, Mr.  McCabe,  of  our  understanding,  then  we 
do  not  expect  to  assert  our  specific  objections  to  each 
question  at  this  time  that  you  ask  Mr.  Wilson,  and  I 
think  that  the  deposition  will  be  shortened  by  that. 
Mr.  McCabe:  That  is  agreeable,  and  that  is  our 
understanding,  with  the  exception  that  no  objection 
may  be  urged  at  the  trial  as  to  the  form  of  the  ques- 
tion, as  provided  for  in  the  stipulation  for  the  taking 
of  the  deposition. 
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Mr.  Everett:  The  stipulation  stated  no  objection 
would  be  made  as  to  the  form  of  the  question. 

(Direct  examination  of  Mr.  Wilson  continued 
by  Mr.  McCabe.) 

Q.     Are  you  acquainted  with  T.  P.  Jones? 

A.     Yes. 

Q.     And  are  you  acquainted  with  Jean  Ger lough  ? 

A.    Yes. 

Q.  How  long  have  you  known  these  gentlemen, 
respectively  *? 

A.  Jones,  about  something  like  33  years.  Ger- 
lough,  since  1922. 

Q.  Did  you,  at  any  time,  sign  with  T.  P.  Jones 
and  Jean  P.  Gerlough,  a  writing,  or  written  instru- 
ment, denominated  [528]  "Agreement  and  Declara- 
tion of  Trust  of  Inland  Empire  Oil  and  Gas  Syn- 
dicate," back  in  the  year  of  1922? 

A.  Yes.  We  formed  the  Syndicate  in  1922,  the 
Inland  Empire. 

Q.  Were  you  at  any  time  ever  connected  in  any 
capacity  with  Inland  Empire  Oil  and  Gas  Syndi- 
cate? 

A.  Yes,  I  helped  organize  it  and  I  was  president 
of  the  board  of  trustees. 

Q.  And  were  you  trustee  under  the  terms  of  that 
agreement  ?  A.    Yes. 

Q.     And  did  you  have  any  official  title? 

A.  Well,  I  was  just  designated  as  president  of 
the  board  of  trustees. 

Q.    Who  was  general  manager  of  the  Syndicate? 
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A.     I  was  acting  as  so. 

Q.  And  how  long  did  you  act  as  president  and 
general  manager? 

A.  From  the  time  of  the  forming  until — ^I  don't 
know,  I  think  it  was  1925  or  1926. 

Q.     That  is  when  you  left  Shelby? 

A.  Yes.  That  is  only  an  approximate  time.  I 
have  been  clear  away  from  it,  for  how  long  I  would 
have  to  go  back  on  the  records  to  make  a  definite 
statement  as  to  the  time  I  left  there. 

Q.  Did  you  know,  while  you  were  acting  as  presi- 
dent and  general  manager  of  the  Inland  Empire  Oil 
and  Gas  Syndicate,  the  following  named  persons: 
A.  M.  Sellery?  A.     Yes. 

Q.     Mr.  A.M.  Gee? 

A.  I  rather  think  he  was  attorney  for  the  Ohio 
Oil  Company. 

Q.  Well,  did  you  know  Mr.  Gee  who  was  acting, 
or  appeared  to  act,  as  attorney  for  the  Ohio  Oil  Com- 
pany? A.     I  didn't  know  him.  [529] 

Q.     And  Mr.  John  McFayden  ? 

A.  Yes,  he  was  superintendent  of  the  Rocky 
Mountain  division. 

Q.  AA^as  that  particular  McFayden  also  known 
as  Jack  McFayden? 

A.  That  was  what  he  was  commonly  called.  Jack 
McFayden. 

Q.     Did  you  know  Mr.  L.  J.  Yealy? 

A.     Yes. 

Q.     And  did  you  know  Mr.  McCracken? 

A.    Yes. 

Mr.  Everett :     What  McCracken  ? 
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A.     I  think  Virgil  was  his  name. 

Q.  To  identify  the  man,  did  you  know  Mr.  Mc- 
Cracken  that  worked  for  the  Ohio  Oil  Company  at 
Shelby,  back  at  the  time  when  you  were  acting  as 
president  for  the  Syndicate  ?  A.     Yes. 

Q.  Now,  at  the  time  you  were  acting  as  president 
and  general  manager  of  the  Inland  Empire  Oil  and 
Gas  Sjmdicate,  do  you  know  whether  that  Syndicate 
was  interested,  or,  that  is,  you  understood  it  was 
interested,  in  an  operating  agreement  originally 
purported  to  have  been  made  between  the  Troy- 
Sweet  Grass  Syndicate  and  the  Ohio  Oil  Company? 

A.  We  had  pending  on  the  Baker  Lease — Irving 
H.  Baker  lease — an  agreement  with  the  Troy-Sweet 
Grass,  or  Potlatch  Oil  and  Refining  Company,  that 
had  not  yet  been  finished  or  culminated  at  the  time 
of  the  operating  agreement  between  the  Ohio  Oil 
Company  and  the  Troy- Sweet  Grass.   I  knew  of  it. 

Q.  Did  you  receive  information  later  that  the 
Inland  Empire  Oil  and  Gas  Syndicate  had  pur- 
chased an  interest  in  the  Baker  Lease,  and  in  that 
operating  agreement? 

A.  We  acquired  the  interest  in  the  Baker  Lease 
subject  to  the  Ohio  Oil,  the  operating  agTeement 
with  the  Ohio  Oil  Company.  [530] 

Q.  Now,  did  you  ever  discuss  with  Mr.  John 
McFayden  any  matters  in  connection  with  expenses 
or  charges  which  you  asserted  to  him  were  improper 
charges  % 

Mr.  Everett :  Just  a  minute.  For  the  record  again 
I  want  this  objection  to  show.    Defendant  objects 
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to  this  question  and  to  any  testimony  in  response 
thereto,  or  to  any  similar  or  related  line  of  question- 
ing and  testimony,  for  the  reason  that  R.  E.  Wilson, 
either  individually  or  as  one  of  the  assignors  or 
owners,  or  as  an  official  of  the  present  party  Plain- 
tiff, is  not  competent  to  testify  to  any  oral  conver- 
sation, direct  transaction,  or  oral  communication 
with  Mr.  John  McFayden,  Mr.  F.  E.  Hurley  or  Mr. 
A.  M.  Sellery,  all  deceased.  In  support  of  this  ob- 
jection, allow  me  to  state  that  these  men  were  agents 
and  employees  of  the  Ohio  Oil  Company  and  are 
now,  and  have  for  many  years  been,  deceased,  and 
if,  Mr.  McCabe,  my  statement  in  that  respect  isn't 
sufficient,  I  can  produce  death  certificates  and  estate 
proceedings  into  this.  May  it  be  understood  that  our 
same  objection — our  objection,  rather,  is  to  the  in- 
competency of  Mr.  Wilson  to  testify  in  this  regard. 
It  extends  to  all  questions  and  testimony  as  to 

Mr.  McCabe :     Any  deceased  officials  "1 

Mr.  Everett :     Yes. 

Q.  Now,  did  you  ever  discuss  with  Mr.  John 
McFayden  any  matters  in  coimection  with  expenses 
or  charges  which  you  asserted  to  him  were  improper 
charges  under  the  operating  agreement  wiiich  you 
have  heretofore  mentioned  in  your  testimony  ? 

A.     Yes. 

Q.  Just  tell  in  substance  what  you  said  to  him 
and  what  he  said  to  you.  [531] 

Mr.  Everett :     It  is  understood  our  objection  is  in  *? 

Mr.  McCabe:    Yes. 

A.     I  can  state  it  this  way:  when  the  operation 
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began  on  the  Baker  Lease  after  the  oil  production, 
we  began  to  get  monthly  statements  from  the  Ohio 
Oil  Company  directly — the  Inland  Empire  Oil  and 
Gas  Syndicate — but  there  was  a  lot  of  charges  there 
we,  as  the  trustees,  didn't  agree  to.  They  were  not 
in  the  verbal  agreements  at  all,  nor,  as  we  thought, 
up  to  the  contract. 

Mr.  Everett:  Now,  I  have  another  objection  that 
I  would  like  to  put  in  right  here,  in  view  of  his 
statement  just  now.  We  object  to  any  questions  or 
testimony  along  this  line,  or  to  any  similar  or  related 
line  of  questioning  and  testimony  for  the  reason  that 
there  has  already  been  testimony  to  our  written 
agreements  and  operating  contracts  in  effect  between 
the  parties,  or  their  representatives  or  predecessors 
or  successors  in  interest,  and  one  of  which  agree- 
ments is  shown  by  the  exhibit.  Plaintiff's  Complaint 
herein.  No  mistake  or  imperfection  of  the  writing 
is  put  in  issue  by  the  pleadings,  nor  is  the  validity 
of  the  agreement  the  fact  in  dispute.  May  it  be 
understood,  Mr.  McCabe,  this  same  objection  goes 
with  reference  to  similar  questions  and  answers, 
and  that  eliminates  necessity  of  making  them  each 
time. 

Q.     You  may  continue,  Mr.  Wilson. 

A.  (Continuing)  :  When  these  monthly  reports 
began  to  come  we  would  then  go  over  them,  and  then 
we  took  it  up  with  the  nearest — the  local  officer 
there,  Mr.  Yealy,  and  talked  to  him,  and  I  took  it 
up  with  Mr.  McFayden  on  one  trip,  and  Mr.  Yealy 
together,  and  called  attention  to  things — I  can't  say 
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just   now   just   what,    they   \\\nv   things    [532]    we 

didn't  think  the  charges  should  be  in  there. 

Q.     In  reply,  what  did  he  say,  if  anything,  to  you? 

A.  Well,  as  I  recall  back,  he  referred  us  to  their 
auditing  department  and  the  statement  that  the 
Ohio  Company  was  a  reliable  company  and  what- 
ever was  wrong  would  be  made  right.  Words  to  that 
effect,  in  that  nature. 

Q.  After  your  conversation  with  Mr.  McFayden, 
did  you  employ  any  attorneys,  that  is,  did  Inland 
Empire  Oil  and  Gas  Syndicate  employ  any  attorney 
or  attorneys  to  represent  them  in  connection  with 
questions  as  to  proper  charges  being  made  by  the 
Ohio  Oil  Company  under  the  contract? 

A.  Freeman,  Thelen  and  Frary  were  already 
our  attorneys  for  what  legal  work  we  had  up  to  that 
time. 

Q.  And  were  they  requested  to  act  for  you  in  this 
Ohio  Oil  Company  dispute? 

A.  As  I  recall  it,  through  the — through  Mr. 
Jones,  through  the  Potlatch  Oil  and  Refining  Com- 
pany— successors  to  the  Troy-Sweet  Grass — our  ob- 
jections were  of  the  same  nature  and  jointly,  and 
whatever  course  the  Potlatch,  the  parent  company 
took  in  the — I  wouldn't  say  the  parent  company,  but 
we  took  over  acreage  from  them — we  would  back 
them  up  in  it. 

Q.  And  do  you  know  whether  Freeman  and 
Thelen  were  later  employed  to  represent  the  Inland 
Empire  Oil  and  Gas  Syndicate  and  the  Potlatch  Oil 
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and  Refining  Company  for  the  matter  of  taking  care 

of  this  dispute  ? 

A.  I  can't  say  definitely  on  that.  Up  until  the 
time  I  left  there  and  was  sick  and  got  clear  out  of 
the  picture,  it  was  the  intention  to  go  ahead,  if  we 
couldn't  make  a  settlement,  to  go  ahead  and  take  it 
to  court  to  get  an  adjustment  on  it.  I  think  ours 
was  in  the  nature  of  [533]  backing  Mr.  Jones'  corn- 
pan}^,  if  I  make  mj'self  clear  on  that.  If  I  may  say, 
they  had  made  the  original  contract.  It  was  them 
that  made  the  original  contract. 

Q.  Mr.  Jones  was  a  party  to  the  original  con- 
tract? 

A.  Yes,  regular  working  agi^eement,  his  company 
was. 

Q.     On  behalf  of  whom? 

A.     The  Troy-Sweet  Grass  Oil  Syndicate. 

Mr.  Everett:  For  the  record,  I  want  to  object  to 
the-  preceding  questions  with  Mr.  Wilson  as  to  con- 
versations and  so  forth  with  Mr.  McFayden,  not 
only  for  the  reasons  previously  stated  as  incom- 
petency and  the  other  objection  on  the  parol  evi- 
dence phase,  but  as  to  the  form  of  the  question,  in 
that  the  time  and  place  has  not  been  asked  for  nor 
identified  as  to  which  or  where  said  conversations 
were  alleged  to  have  taken  place,  nor  as  to  whom 
were  present. 

Q.  Mr.  Wilson,  according  to  your  best  recol- 
lection, about  what  year  was  it,  or  years,  that  the 
conversations  that  you  had  with  Mr.  Jack  McFadyen 
alone,  and  Mr.  Jack  McFayden  in  the  presence  of 
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Mr.  Yealy,  was  ?  Do  you  remember  the  approximate 

years  ? 

A.  I  can't  give  you  any  dates  on  that.  The  rec- 
ord will  show  when  the  Ohio  Oil  Company  began 
issuing  statements  to  the  Inland  Empire  Company 
and  the  files  and  letters  would  show.  I  believe  there 
was  correspondence  on  the  same  matter.  It  would 
ai)proximately  fix  the  dates  as  being  sometime  after 
the  first  few  monthly  statements  began. 

Q.  And  were  those  conversations  while  you  were 
living  at  Shelby?  A.     Yes. 

Q.  And  between  the  time  when  you  became  con- 
nected with  the  [534]  Inland  Empire  Oil  and  Gas 
Syndicate  and  the  time  you  left,  as  you  have  hereto- 
fore testified? 

Mr.  Everett:  We  object  to  that  question  as  being 
leading.  A.     Yes. 

Mr.  McCabe :     I  believe  that  is  all. 

Cross-Examination 
By  Mr.  Everett : 

Q.  What  was  your  connection  with  the  Troy- 
Sweet  Grass  Oil  Syndicate  in  1921? 

A.  I  had  bought  a  few  shares  of  stock,  that  was 
my  only  connection  with  it. 

Q.     Was  that  a  corporation? 

A.     No,  that  was  a  common-law  trust. 

Q.  You  were  an  owner  of  a  beneficial  interest 
in  it  in  1921? 

A.     That  or  the  early  Spring  of  1922. 

Q.     Were  you  an  owner  of  beneficial  interest  in 
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the  Troy- Sweet  Grass  at  the  time  the  Inland  Empire 

acquired  from  it  an  interest  in  the  Baker  Lease  % 

A.    Yes. 

Q.  That  same  time  you  ^Yere  also  one  of  the 
trustees  and  beneficial  owners  of  Inland  Empire  Oil 
and  Gas  Syndicate,  a  common-law  trust  ? 

A.  On  that  last  statement,  you  see,  this  has  been 
a  long  while.  I  have  been  out  of  the  picture.  I  have 
been  a  sick  man  paii:  of  the  time.  Whether  my  stock 
was  issued  as  Troy-Sw^et  Grass  Syndicate  stock  or 
issued  as  Potlatch  Oil  and  Refining  stock,  successor 
to  the  Troy- Sweet  Grass 

Q.  Well,  if  it  will  refresh  your  memory  any,  I 
have  a  certified  copy  of  an  agreement  dated  ^lay  6, 
1922,  which  purports  to  be  an  agreement  and  decla- 
ration of  trust  of  the  Inland  Empire  Oil  and  Gas 
Syndicate,  and  it  has  been  entered  into  between 
R.  E.  Wilson  of  Boville,  State  of  Idaho,  Jean  P. 
Gerlough,  Moscow,  State  of  Idaho,  and  [535] 
T.  P.  Jones  of  Boville,  State  of  Idaho,  hereinafter 
called  subscribers,  and  R.  E.  Wilson,  Jean  Gerlough 
and  T.  P.  Jones  as  trustees.  That  is  dated  May  6, 
1922,  and  appears  to  have  been  signed  by  yourself. 
You  are  the  R.  E.  Wilson  referred  to  in  that  agree- 
ment, are  you? 

A.     With  the  Inland  Empire  Syndicate,  yes. 

Q.  On  that  date  you,  Mr.  Gerlough  and  Mr. 
Jones  were,  according  to  the  recital  of  the  instru- 
ment itself,  you  were  the  subscribers  and  you  were 
also  the  trustees  of  Inland  Empire  Oil  and  Gas 


vs.  The  Ohio  Oil  Co.  523 

(Deposition  of  Robert  E.  Wilson.) 

Syndicate,  is  that  correct  ?  A.     That  is  correct. 

Q.  And  you  acquired  from  the  Troy-Sweet  Grass 
Oil  and  Gas  Syndicate,  that  is,  the  Inland  Empire 
Syndicate  acquired  from  the  Troy- Sweet  Grass  Syn- 
dicate an  undivided  interest  in  the  Baker  Lease  in 
the  Southwest  Quarter  of  Section  3  of  the  South- 
east Quarter  of  Section  4,  Township  35  North, 
Range  2  West,  Toole  County,  Montana  ? 

A.  Those  section  numbers,  that  is  all  out.  We 
acquired  an  in  interest  in  what  is  known  as  the 
Irving  Baker  lease. 

Q.  Prior  to  that  time,  you  testified  that  in  1921 
you  were  the  owner  of  a  beneficial  interest  in  the 
Troy- Sweet  Grass  Oil  Syndicate  ? 

A.  It  was  in  1922,  rather.  It  would  be  early  1922 
instead  of  that  1921. 

Q.  Did  you,  as  president  and  manager  of  the 
Inland  Empire  Oil  and  Gas  Company,  address  any 
letters  to  the  Ohio  Oil  Company  with  reference  to 
the  monthly  account  you  have  testified  about? 

A.  It  runs  in  my  mind  I  did,  that  we  took  it  up 
with  them  in  the  regular  way.  The  records  will 
show.  The  files  of  the  Inland  would  show  the  copies 
of  letters.  [536] 

Q.    Well,  what  were  the  nature  of  those  letters  ? 

A.  I  would  say  offhand  protesting  the  charges 
we  thought  shouldn't  be  in  there. 

Q.  Did  you  receive  any  answer  from  the  Ohio 
with  reference  to  those  protests? 

A.  That  again  would  have  to  go  to  the  files.  I 
don't  recall. 
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Q.  You  don't  remember  whether  you  received 
any  answer  or  not? 

A.  I  don't  recall  what  correspondence  came  back 
on  the  matter. 

Q.  With  the  monthly  statements  that  were  ren- 
dered to  you,  did  you  receive  any  payments  from 
the  Ohio? 

A.  We  received  payments  from  the  Ohio  Oil 
Company. 

Q.  And  the  charges  that  were  made  were  those 
that  were  made  under  the  1922  agreement  between 
the  Troy-Sweet  Grass  and  the  Ohio,  with  reference 
to  which  you  have  testified — the  operating  agree- 
ment? 

A.  Yes,  that  was  all  under  the  same  operating 
agreement. 

Q.  Where  did  the  Inland  Empire  have  its  of- 
fices? A.    In  Shelby. 

Q.    When  did  you  leave  there  ? 

A.  Oh,  I  would  have  to  look  up  some  of  the 
records  back  to  see  whether  it  was  1925  or  1926. 
Somewhere  along  in  there.  I  went  to  Spokane  from 
there. 

Q.  During  the  time  you  were  there,  did  th-e 
Inland  Empire  share  offices  with  the  Potlatch  or 
with  the  Troy-Sweet  Grass? 

A.  We  were  in  the  same  building,  separate  of- 
fices. 

Q.  But  connecting  with  each  other  or  entirely 
separate  ?  A.    Entirely  separate. 


I 


vs.  The  Ohio  Oil  Co.  525 

(Deposition  of  Robert  E.  Wilson.) 

Q.  Would  you  explain  the  way  it  was  on  the 
ground  as  you  remember  it?  [537] 

A.  It  was  over  the  old  bank  building  on  the 
north  side  of  the  town.  The  upstairs  come  up  the 
hallway  and  our  office  set  entirely  separate  from 
their  office  in  front. 

Q.  You  testified,  I  think,  that  you  don't  re- 
member whether  it  was  1925  or  1926  that  you  left 
there?  A.    I  just  don't  remember. 

Q.  Did  you  resign  your  job  as  president  and 
manager  at  that  time?  A.     Yes. 

Q.  Do  you  recall  the  circumstances  which 
brought  about  that  resignation? 

Mr.  McCabe:  Objected  to  as  incompetent,  irrele- 
vant and  immaterial  and  not  proper  cross-exami- 
nation. 

A.  Sickness.  Nervous  breakdown  among  other 
things. 

Q.  Is  that  all  you  recall  with  reference  to  your 
resignation,  Mr.  Wilson? 

A.  Well,  there  was  always  disagreement,  as 
there  always  is  among  trustees  and  directors  and 
so  forth. 

Q.  WTio,  at  that  time,  were  the  trustees  or  di- 
rectors of  Inland  Empire? 

A.  Myself,  Jean  P.  Gerlough,  T.  P.  Jones.  Does 
that  re<?ord  show  where  Mr.  Harsh  was  or  not? 
I  don't  recall.  I  don't  have  any  such  record. 

Q.  Who  were  the  directors  and  officers  of  the 
Potlatch  Oil  Refining  Company  at  that  time? 
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A.    Well,  there  was  Mr.  Jones. 

Q.    Mr.  T.  P.  Jones? 

A.  Yes.  Mr.  Harsh.  There  ^Yas  a  Mr.  Ball  of 
Seattle.  Let's  see,  there  was  some  lumberman,  I 
can't  recall  his  name  just  now 

Q.  Was  the  Troy- Sweet  Grass  dissolved  at  that 
time,  the  time  [538]  you  left,  was  there  still  a 
Troy-Sweet  Grass  still  in  existence? 

A.  No.  It  was  operating — I  think  it  was  all  out 
of  the  picture.  It  was  all  Potlatch  Oil  and  Refinery 
then. 

Q.  Did  you  hold  any  stock  in  the  Potlatch  Oil 
and  Refining  at  that  time,  just  prior  to  your  leav- 
ing Shelby?  A.     Yes. 

Q.  What  did  you  do  with  that  stock  at  the  time 
you  left — prior  to  the  time  you  left? 

A.  Well,  I  retained  it.  I  hadn't  disposed  of  the 
interest. 

Q.  Your  interest  in  Inland  Empire,  what  did 
you  do  \\i.th  it  at  the  time  you  left? 

A.  I  had  sold  some  of  it  and  I  signed  over 
some  of  that  stock  to  the — I  don't  know  whether 
it  was  to  the  Inland  or  to  Mr.  Harsh  and  Mr. 
Ball.  I  rather  think  it  was  the  Inland.  I  released  it. 

Q.  What  was  the  consideration  for  your  trans- 
ferring that  interest? 

Mr.  McCabe :  To  which  we  object  on  the  ground 
it  is  immaterial  and  not  proper  cross-examination. 

A.  I  just  don't  recall  the  full  amount.  It  might 
be  something  I  could  go  back  over  later  on. 
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Q.  Was  the  company  asserting  any  claims 
against  you  at  that  time? 

A.  I  don't  know.  The  records  would  show,  what 
they  have  in  the  Inland,  if  they  would  be  access- 
il)le. 

Q.  Were  they  or  were  they  not  asserting  any 
claims  against  you? 

A.  I  don't  recall.  Their  books  would  show 
whether  there  was  anything  charged  against  me  or 
not. 

Q.  Well,  do  you  remember  whether  you  were 
released  from  any  [539]  such  claims  upon  assign- 
ing the  stock  to  the  company  at  the  time  you  left? 

A.     I  don't  recall  any  such  thing. 

Q.  You  think  the  records  should  show  what  tran- 
spired there  ? 

A.  I  should  think  they  would,  yes.  There  was 
always  kept  a  record.  Our  books  were  always 
audited  by  a  certified  public  accountant. 

Q.  Are  there  any  such  re-cords  at  this  time,  Mr. 
McCabe  ? 

A.     Not  that  I  know  of.  (By  Mr.  McCabe.) 

Q.  Do  you  have  any  interest  in  the  Inland  Em- 
pire Syndicate  at  the  present  time?  A.     No. 

Q.  How  long  has  it  been  since  you  had  an  in- 
terest in  the  Inland  Empire? 

A.  Oh,  I  would  say  whenever — 1925  or  1926, 
somewheres  along  in  there. 

Q.  Do  you  recall  what  disposition  was  made  of 
your  interest  at  that  time? 


P 


528  Potlatch  Oil  d  Re-fining  Co.,  et  dl. 

(Deposition  of  Robert  E.  Wilson.) 

Mr.  McCabe:  Objected  to  on  the  ground  that  it 
is  repetitious  and  not  proper  cross-examination. 

A.  I  was  sick  and  down  on  my  back  and  Mr. 
Harsh  and  Mr.  Ball  came  up  and  I  made  an  as- 
signment by  the  stock  for  a  consideration,  I  can 
recall  that,  but  the  amount  as  you  asked  me  be- 
fore, I  don't 

Q.  Did  they  at  the  same  time  ask  you  for  your 
resignation  when  they  come  up  to  see  you  that  you 
testified  about? 

A.     I  don't  recall  at  that  time  that  they  did. 

Q.  But  your  resignation  was  given  about  that 
time,  is  that  correct? 

A.  Whether  it  had  been  given  before  that  or 
not  I  don't  know. 

Q.  What  interest,  if  any,  do  you  now  have  in 
the  Potlatch  Refining  Company?  [540] 

A.  I  have  some  shares  there,  a  regular  stock- 
holder. 

Q.     How  many  shares  to  do  you  have? 

A.  Somewhere  around  better  than  five  thousand 
shares. 

Q.  How  many  shares  did  you  have  in  Potlatch 
in  1925  or  1926  at  the  time  you  left  Shelby? 

A.  It  would  be  the  same  amount.  Their  records 
will  show  that. 

Q.  When  did  you  first  acquire  that  five  thou- 
sand, approximately  five  thousand,  shares? 

A.  At  the  time  in  1922,  as  I  recall  it,  all  of  it 
in  1922. 


I 


vs.  The  Ohio  Oil  Co.  529 

(Deposition  of  Robert  E.  Wilson.) 

Q.  What  did  you  pay  for  that  stock  or  was  it 
acquired  in  a  trade? 

A.  Well,  I  bought  it  regular  through — when  the 
Troy-Sweet  Grass  was  in  existence,  and  I  was  issued 
Potlateh  stock.  Whatever  the  shares  were  in  that 
is  what  I  got. 

Q.  In  exchange  for  your  beneficial  interest  in 
tlu'  Troy-Sweet  Grass  Syndicate? 

A.  I  believe  that  is  it.  I  don't  recall  I  was  ever 
issued  any  Troy-Sweet  Grass  stock. 

Q.  But  you  did  have  an  interest  in  Troy-Sweet 
Grass  ? 

A.  It  may  have  come  at  the  time  when  they  were 
changing  it  over  to  the  Potlateh,  reorganizing. 

Q.  But  the  Potlateh  stock  was  issued  to  you  in 
exchange  for  your  beneficial  interest  in  Troy- 
Sweet  Grass? 

A.     Yes,  if  that  is  the  way  it  would  work  out. 

Q.  The  monthly  statements  which  were  ren- 
dered by  the  Ohio  Oil  Company  on  the  Baker  Lease 
came  to  your  personal  attention  ?  A.     Yes. 

Q.  And  you  checked  each  of  those  statements 
yourself?  A.     Yes.  [541] 

Q.  And  items  which  you  thought  were  incor- 
rectly charged,  you  called  to  the  attention  of  the 
Ohio  Oil  Company? 

A.     By  the  means  I  have  testified  to,  yes. 

Q.  And  what  response  did  you  get  from  the  Ohio 
Oil  Company  to  your  letters? 

Mr.  McCabe:     Objected  to  on  the  ground  that  it 
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is  not  the  best   evidence   and  is   improper   cross- 
examination. 

Mr.  Everett:  You  brougbt  it  out  on  direct  ex- 
amination that  he  had  received  monthly  accounts 
and  that  he  had  objected  to  them.  We  are  entitled 
to  know. 

Mr.  McCabe:  I  am  not  waiving  my  objection. 
I  am  standing  on  my  objection. 

A.  That  I  don't  recall.  You  will  have  to  look 
up  the  files  of  the  Inland  Empire  there  to  find  what 
that  answer  would  be. 

Q.  Did  Inland  Empire  have  any  interest  in  the 
Kevin-Sunburst  field  or  the  Sweet  Grass- Arch  field, 
other  than  the  Baker  Lease?  A.    Yes. 

Q.  Was  the  Ohio  Oil  Company  the  operator  of 
any  of  those  other  leases?  A.     No. 

Q.  Do  you  remember  who  or  what  other  com- 
pany was  the  operator  of  the  other  leases  you  men- 
tioned and  where  were  the  other  leases'? 

A.  That  w^ould  have  to  show  on  your  records 
there.  I  think  you  probably  both  got  it.  There  was, 
I  don't  think,  anybody  operating  in  the  other  leases. 

Q.  I  have  here  a  copy  of  a  Western  Union  tele- 
gram, signed  by — addressed  to  R.  E.  Wilson,  Dav- 
enport Hotel,  Spokane,  Washington,  and  signed  by 
J.  P.  Gerlough,  with  the  date  [542]  line  Shelby, 
Montana,  September  25,  1923,  in  which  it  is  stated, 
''Letter  from  Hurley  states  all  charges  fair  and 
that  we  have  no  just  cause  for  complaint.  Suggest 
would  discontinue  interest  on  money  if  we  wish  to 
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pay  our  share  current  operating  expenses."  Do  you 

recall,  or  did  you  receive,  such  a  telegram? 

Mr.  McCabe:  To  which  we  object  on  the  ground 
it  is  incompetent,  irrelevant  and  immaterial,  not 
the  best  evidence.  The  telegram  speaks  for  itself, 
and  it  is  improper  cross-examination. 

Q.     Did  you  have  such  a  telegram,  Mr.  Wilson? 

A.     I  don't  recall  anything  about  it. 

Q.  Would  you  say  you  never  received  a  tele- 
gram like  this? 

A.  I  wouldn't  say  I  didn't.  This  is  all  back  a 
great  many  years  ago  and  I  don't — it  just  doesn't 
register  with  me  at  all. 

Q.     Where  would  the  original  be? 

Mr.  McCabe:  Just  a  minute,  we  object  to  this 
that  it  is  improper  cross-examination  and  calls  for 
a  conclusion  of  the  witness. 

Q.  You  testified  that  you  were  the  manager  in 
1923,  president  and  manager  of  Inland  Empire.  I 
show  you  the  copy  and  see  if  you  remember  re- 
ceiving the  original  of  that,  and  if  you  know  where 
it  is.  A.     I  don't  recall. 

Q.  You  stated  on  direct  examination  that  you 
had  a  deal  pending-  with  Troy-Sweet  Grass  at  the 
time  the  operating  contract  between  that  company 
and  the  Ohio  w^as  entered  into. 

Mr.  McCabe:  Objected  to  on  the  gornud  that  it 
is  an  improper  statement  of  the  testimony  of  the 
witness.  [543] 

A.  You  asked  me  back  there  if  it  was  on  this 
Baker  Lease.  That  is  the  uppermost  here.  I  think 
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I  said  I  don't  recall  whether  we  had  completed 
the  deal  or  not,  whether  the  papers  had  been  signed 
or  not  on  the  Baker  lease  at  the  time  the  Ohio  Oil 
Company  and  the  Troy- Sweet  Grass  entered  into 
their  operating  agreement. 

Q.  Were  you  present  at  the  time  the  Troy- 
Sweet  Grass-Ohio  deal  on  the  Baker  Lease  was  en- 
tered into — the  operating  agreement? 

A.     I  was  not  present  then. 

Q.     You  were  not  present  at  that  time? 

A.    No. 

Q.  Did  you  ever  hold  any  office  in  the  Troy- 
Sweet  Grass  Oil  Syndicate? 

A.  No.  There  was  a  time  or  two  when  Mr.  Jones 
and  Mr.  Harsh,  their  treasurer,  was  away  and  I 
kept  their  papers  and  so  forth.  I  don't  think  there 
was  ever  a  time  that  I  was  designated  in  any  way 
as  an  official  of  the  company.  It  was  more  in  the 
nature  of 

Q.     You  did  that  as  an  accommodation  to  them? 

A.    Yes. 

Q.  You  were  not  a  trustee  of  the  Troy-Sweet 
Grass?  A.     No. 

Q.  At  the  time  you  acquired  your  interest — that 
is,  the  time  the  Inland  Empire  acquired  its  interest 
in  the  Baker  Lease,  you  were  familiar  with  the 
terms  of  the  operating  agreement  between  Troy- 
Sweet  Grass  and  Ohio? 

A.  That  is  answered  back  here  a  little  farther. 
The  deal  was  pending,  whether  it  had  finally  been 
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concluded  in  Potlatch  and  the  Inland  Empire,  or 
whether  papers  had  been  signed  at  the  time  of  the 
agreement  or  not,  I  don't  recall.  [544] 

Q.  Did  you  have  anything  to  do  with  the  making 
of  the  operating  agreement  between  Troy- Sweet 
Grass  and  Ohio?  A.     No. 

Q.  Do  you  recall  at  what  time  the  Inland  Em- 
pire acquired  its  interest  in  the  Baker  Lease? 

A.     No  definite  date. 

Q.  Do  you  recall  the  description  of  the  Baker 
Lease?  A.     I  don't. 

Q.  Do  you  recall  the  approximate  amounts  that 
were  paid  to  the  Inland  Empire  for  its  interest — 
its  22.5%  interest  in  the  Baker  Lease  during  1923, 
1924,  1925  or  1926  until  you  left  that?  Do  you 
remember  ? 

A.  I  don't  recall  those  figures.  I  think  that  all 
that  would  be  available.  They  would  have  the  rec- 
ord of  it. 

Mr.  Everett:  I  understand  that,  and  Mr.  Mc- 
Cabe  has  stated,  they  have  copies  of  all  monthly 
statements. 

Mr.  McCabe :  Not  all  of  the  monthly  statements. 
I  think  we  have  copies  of  most  of  the  statements 
that  were  rendered,  but  without  examining  all  of 
those  statements — there  are  a  considerable  number 
— I  wouldn't  want  to  say  they  are  all  there  for  the 
reason  that  is  a  matter  for  somebody  that  knows  of 
the  Inland  or  the  Potlatch.  I  have  a  bunch  of 
statements  which  I  think  are  most  of  them,  but 
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I  wouldn't  make  the  representation  that  I  have 

all  of  them. 

Mr,  Everett:     Those  will  be  available  to  us? 

Mr.  McCabe:    Yes. 

Mr.  Donovan:  And  that  is  from  1922  down  to 
the  present  day? 

Mr.  McCabe:  Yes.  There  might  be  months 
skipped,  but  I  have  statements  covering  it  in  a 
general  way  in  all  those  years  from  1922  down  to 
1942,  inclusive. 

Mr.  Everett:  Is  there  any  contention  that 
monthly  statements  [545]  were  not  given  by  the 
Ohio? 

Mr.  McCabe:     No. 

Mr.  Everett:  Or  that  in  those  months  in  which 
there  were  credit  balances,  they  weren't  accom- 
panied by  check? 

Mr.  McCabe:  Oh,  no,  there  won't  be  any  ques- 
tion as  to  checks  being  given  at  the  end  of  these 
months. 

Mr.  Everett:  Or  that  when  there  was  a  credit 
balance,  a  check  accompanied  the  statement? 

Mr.  McCabe:  Well,  there  were  some  months 
there  wasn't  any  payments  made  at  all. 

Mr.  Everett:  I  said  if  there  was  a  credit  bal- 
ance. 

Mr.  McCabe:     Yes. 

Mr..  Everett:  The  check  accompanied  the  state- 
ment ? 

Mr.  McCabe:    Yes. 
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Mr.  Donovan :  You  said  copies.  You  mean  copies 
sent  to  one  of  your  clients? 

Mr.  McCabe:     Yes. 

Mr.  Donovan:  I  mean  they  are  the  original  in- 
struments received  by  the  plaintiffs'? 

Mr.  McCabe:    Yes,  exactly. 

(Cross-examination  of  Mr.   Wilson   by  Mr. 
Everett  continued:) 

Q.  I  have  before  me  a  certified  copy  for  the 
assignment  of  oil  and  gas  lease  from  the  Troy- 
Sweet  Grass  Oil  Syndicate  to  the  Inland  Empire 
Oil  and  Gas  Syndicate,  which  is  recorded  in  Book 
4  of  Assignments,  at  page  258,  of  the  records  of 
Toole  County,  Montana,  in  which  it  is  stated  that 
the  Irving  H.  Baker  Lease  of  1921,  between  Baker, 
lessor,  and  Troy-Sweet  Grass  Oil  Syndicate,  cover- 
ing the  Southwest  Quarter  of  Section  3  and  the 
Southeast  Quarter  of  Section  4,  Township  35  North, 
Range  2  West,  given  the  recording  reference  of 
that  lease,  and  also  reciting  [546]  that  subsequent 
to  such  lease  that  the  Troy-Sweet  Grass  entered  into 
an  agreement  with  the  Ohio  Oil  Company,  "which 
said  operating  agreement  was  filed  with  the  County 
Clerk  and  Recorder  in  and  for  said  county  of  Toole 
on  the  16th  day  of  June,  1922,"  given  the  record- 
ing reference,  and  which  recites  further  that  the 
Inland  Oil  and  Gas  Syndicate  is  desirous  of  pur- 
chasing an  undivided  one-half  interest  of  the  said 
Troy-Sweet  Grass  Oil  Syndicate,  '^as  subject  to  the 
interests  of  the  Ohio  Oil  Company,  a  corporation 
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in  the  said  lease  above-described  and  shown  by  the 
assignment  filed  June  12,  1922,"  and  then  goes  on 
and  conveys  to  the  Inland  Empire  Oil  and  Gas 
Syndicate  an  undivided  half  interest,  subject  to  the 
rights  of  the  Ohio,  which  said  instrument  is  not 
dated,  but  which  is  acknowledged  by  T.  P.  Jones 
and  J.  A.  Harsh,  as  president  and  secretary  of 
Troy-Sweet  Grass,  before  John  N.  Thelen,  Xotary 
Public,  on  January  1,  1923.  Was  the  original  of 
that  instrument  delivered  to  you,  Mr.  Wilson? 

A.  I  don't  recall  that.  That  assignment  to  us 
there  undoubtedly  was. 

Q.  Well,  it  recites  that  it  was  made  subject  to 
the  operating  agreement  to,  or  with,  the  Troy- 
Sweet  Grass  and  Ohio.  Is  that  a  correct  statement? 

A.  Yes,  that  is  right.  Our  interest  was  subject 
to  the  operating  agreement. 

Q.  Did  you  know  the  terms  and  provisions  of 
the  operating  agreement  at  the  time  of  this  assign- 
ment? A.     I  don't  recall  on  that. 

Q.  Would  you  say  that  yon  were  not  familiar 
with  the  terms  and  provisions  of  the  operating 
agreement  at  the  time  of  this  assignment?  [547] 

A.  I  can  only  say  that  we  had  talked  over  the 
general  terms  of  what  the  operating  agreement 
w^ould  be  if  it  hadn't  already  been  made  and  we 
went  ahead  and  took  the  lease  subject  to  that  it 
interferred  with  our  going  ahead  and  making — fin- 
ishing the  deal  on  the  lease,  if  that  is  an  answer  to  it. 

Q.  You  testified  that  you  had  nothing  to  do  or, 
rather,  that  you  were  not  in  on  the  settlement  of 
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the  terms  of  the  operating  contract  between  Ohio 

and  Troy-Sweet  Grass. 

A.  I  was  not  there  at  the  time  of  the  signing 
of  the  contract,  operating  agreement. 

Q.  Let  me  ask  you  this  question,  then.  If  you 
were  not  jiresent  at  the  time  the  Troy-Sweet  Grass 
contract  w^as  made  up  and  you  took  an  assignment 
of  an  interest  that  was  covered  by  that  operating 
agreement,  wouldn't  it  be  reasonable  to  assume 
you  were  familiar  wdth  the  terms  and  provisions  of 
that  operating  agreement  prior  to  the  time  you  took 
the  assigment,  which  states  that  it  is  subject  to  that 
contract  ? 

A.  That  is  reasonable  to  believe.  I  was  familiar 
with  the  terms  of  the  agreement  or  what  they  were 
to  be.  Whether  I  had  read  the  contract  or  whether 
it  was  in  general  discussion  with  my  own  people 
and  Mr.  Sellery  and  others  that  I  heard  what  it  was 
to  be 

Q.  Well,  if  you  can't  remember  that,  how  can 
you  remember  what  Mr.  McPayden  is  supposed 
to  have  said? 

Mr.  McCabe:  We  object  to  that  question  on  the 
ground  it  is  argumentative. 

Mr.  Everett:     This  is  cross-examination. 

A.  I  don't  remember  the  exact  words  of  Mr. 
McFayden,  only  in  general  reply  when  I  am  answer- 
ing. This  other  was  by  [548]  discussion  or  I  had 
read  the  contract,  one  or  the  other,  I  don't  remem- 
ber which. 
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Q.     But  were  you  familiar  with  the  terms  of  it? 

A.  I  have  answered  before  I  was  familiar  with 
what  the  operating  contract  was  to  be. 

Q.  Was  Mr.  J.  W.  Freeman  in  Shelby,  at  the 
time  the  operating  agreement  was  drafted? 

A.     I  don't  recall. 

Q.    Who  was  your  attorneys  at  that  time  ? 

A.  For  anything  we  may  have  had  it  would  be 
Freeman,  Thelan  and  Frary. 

Q.  Which  member  of  that  firm  usually  repre- 
sented you? 

A.  Well,  there  was  the  whole  firm.  Most  of 
their  work  was  for  the  Potlatch  Oil  and  Refining 
Company. 

Q.  Was  any  member  of  that  firm  residing  in 
Shelby  at  that  time? 

A.  I  don't  think  so.  Mr.  Thelen  was  up  there, 
Frary  was  up  there  quite  often,  and  as  I  recall, 
Mr.  Freeman  was  quite  often  up  there  at  court, 
not  necessarily  on  our  business.  He  was  quite  often 
up  there. 

Q.  They  represented  Inland  Empire  in  connec- 
tion with  all  of  its  legal  matters? 

A.     So  far  as  I  recall. 

Q.  Were  there  any  other  firms  of  attorneys  that 
represented  you?  A.     Not  to  my  knowledge. 

Q.  Who  were  the  other  trustees  of  Inland  Em- 
pire Oil  and  Gas  Syndicate  during  the  time  you 
were  in  Shelby? 

A.     Mr.  Jones,  Mr.  Gerlough,  Stanley  H.  Hodg- 
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man,  and  I  think  the  record  would  show  it  over 

there,  a  Mr.  J.  A.  Harsh. 

Q.     Those  were  all  who  acted  as  trustees  during 
the  time  you  were  there?  [549] 
A.     I  think  so. 

Q.  Who  were  the  trustees  at  the  time  you  ac- 
quired the  interest  from  Troy-Sweet  Grass  in  the 
Baker  Lease? 

Mr.  McCabe :  To  which  we  object  on  the  ground 
it  is  not  the  best  evidence  and  is  improper  cross- 
examination,  and  the  document  speaks  for  itself, 
the  document  of  assignment. 

A.    Look  up  the  record  on  that.  Haven't  you  got 
a  purported  copy  of  it  there  somewhere? 
Q.     I  am  asking  your  recollection. 
A.     You  would  have  to  go  back  there  and  find 
out  whether  Stanley  Hodgman  was  trustee  at  that 
time  with  the  rest  of  us  or  not,  I  don't  recall. 

Q.  You  don't  remember  who  the  trustees  were 
at  that  time? 

A.  I  remember  myself,  Gerlough  and  Jones,  but 
whether  Hodgman,  who  was  appointed  a  trustee, 
w^as  at  that  time  or  not 

Q.  Do  you  recall  at  what  time  or  at  what  place, 
or  at  what  times  or  what  places  you  had  these  dis- 
cussions with  Mr.  McFayden  about  which  you  have 
testified? 

A.  I  can't  recall  the  dates  on  that,  but  it  was 
at  the  Ohio  Oil  Company's  office  in  Shelby. 

Q.  During  the  time  that  you  were  in  Shelby 
yourself?  A.    Yes. 
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Q.  That  would  be  prior  to  1925  or  1926,  when- 
ever you  left  there  ?  A.    Yes. 

Q.  But  you  can't  state  just  when  it  was  during 
that  timet 

A.     No,  I  couldn't  give  you  no  definite  date. 

Q.  Well,  did  you  discuss  these  statements  with 
him  once  or  twice,  or  how  many  times?  [550] 

A.  I  only  recall  one  definite  meeting  with  Mr. 
Mc  Fay  den  at  their  office  with  myself. 

Q.    Who  was  present  at  that  meeting? 

A.    Mr.  Yealy. 

Q.     Mr.  Lee  Yealy.    Was  anyone  else  present  ? 

A.  I  don't  think  so.  I  don't  recall  that  there 
was. 

Q.    You  know  Mr.  McFayden  is  dead? 

A.  I  hadn't  known  it  until  you  said  he  was  de- 
ceased. 

Q.  Do  you  recall  having  received  any  money 
or  any  check  from  the  Ohio  subsequent  to  the  time 
you  had  that  discussion  with  Mr.  McFayden? 

A.    I  don't  recall. 

Q.     Did  you  receive  any  money  from  the  Ohio? 

A.  The  Inland  Empire  did  receive  money  from 
the  Ohio  Oil  Company,  yes. 

Q.  Do  you  remember  whether  it  was  before  or 
after  you  had  the  discussion  with  Mr.  McFayden, 
or  both  before  or  after? 

A.  I  don't  recall  that  point.  It  is  reasonable 
to  assume  that  we  had  not  yet  began  to  receive 
checks  on  that.  It  is  reasonable  to  assume  that  we 
would  protest  as  soon  as  possible  on  that. 
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Q.  Do  you  recall  having  called  any  erroneous 
charges  to  the  attention  of  the  Ohio,  any  claimed 
erroneous  charges'? 

A.  Well,  that  was  the  purpose  of  seeing  Mr. 
McFayden.  I  don't  recall  what  those  charges  are 
now.  Correspondence  over  there  would  show  it,  I 
don't  recall.  I  couldn't  give  you  the  statement  of 
what  charges. 

Q.  Did  you  receive  any  explanation  as  to  the 
charges  which  were  made  and  you  claimed  to  be 
erroneous  f 

A.  I  don't  recall  we  ever  got  any  satisfactory 
answer  on  that. 

Q.     Did  they  ever  answer  you  at  all*?  [551] 

A.  Well,  I  think  surely  there  is  a  lot  of  cor- 
respondence back  and  forth  on  that,  isn't  there? 
They  must  have  answered  us  on  it.  Mr.  McFayden 
— I  can  state  again  in  a  general  way,  he  said  if 
there  w^ere  errors  there,  his  company  was  respon- 
sible, or  words  to  that  effect,  the  general  impression 
that  they  would  straighten  out  whatever  wasn't 
right. 

Q.     Did  you  write  to  the  accountants  after  that? 

A.     The  record  would  have  to  show  on  that. 

Q.  Did  you  receive  an  answer  from  the  account- 
ants with  reference  to  those  items  ? 

A.  The  record  would  have  to  show  on  that.  The 
files  would  show,  but  I  don't  recall. 

Q.  Mr.  McFayden  didn't  state  his  company 
would  do  anything  other  than  what  was  required  by 
the  contract,  did  he? 
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A.  I  would  say  that  was  his  general  answer, 
that  they  would  live  up  to  the  contract. 

Mr.  Everett:     I  think  that  is  all.  1 

Redirect  Examination 

By  Mr.  McCabe: 

Q.     Mr.   Wilson,   any  correspondence   from   the 

I 

Ohio  Oil  Company,  or  letters  to  the  Inland  Empire 
Oil  and  Gas  Syndicate,  or  letters  by  you  as  presi- 
dent of  the  Inland  Oil  and  Gas  Syndicate,  have  you 
those  in  your  possession? 

A.     No,  sir,  I  have  none  of  them. 

Q.  And  when  you  left  the  Inland  Empire,  or 
when  you  severed  your  connection  with  the  Inland 
Empire  Oil  and  Gas  Syndicate,  where  did  you  leave 
that  correspondence  with  reference  to  the  files  of 
that  Syndicate? 

A.  All  in  the  files  in  the  office  of  the  Inland 
Empire  Company. 

Q.    You  didn't  take  any  with  you?  [552] 

A.     No,  I  took  nothing  with  me. 

Mr.  McCabe :     That  is  all. 

Recross-Examination 
By  Mr.  Everett: 

Q.  Mr.  Wilson,  will  you  state  for  the  record 
your  mailing  address? 

A.  The  present  address  is  230  Second  Street 
East. 

Q.    Kalispell? 
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A.  Kalispell.  My  permanent  address  is  Brown- 
ing. 

Q.  I  have  here  a  sheaf  of  letters  and  copies 
which  were  taken  from  the  files  of  the  Inland  Em- 
pire Oil  and  Gas  Syndicate  in  Shelby,  which  Mr. 
McCabe  has  permitted  me  to  use,  and  I  wanted  to 
identify  them.  They  are  marked  for  identification, 
I  presume? 

Mr.  McCabe :     Yes. 

Q.  I  refer  to  Exhibit  4,  which  appears  to  be  a 
cojjy  of  a  letter  dated  June  8,  1923,  addressed  to 
Lee  Yealey,  Superintendent  of  the  Ohio  Oil  Com- 
pany at  Shelby,  Montana,  and  is  unsigned  but  in- 
dicates the  signature.  Inland  Empire  Oil  and  Gas 
Syndicate  by  line  for  signature,  President  and 
Manager.  Did  you  sign  and  post  the  original  of  that 
letter,  Mr.  Wilson? 

A.  I  don't  know.  That  date  given  there,  June 
8,  1923,  would  indicate  I  did  write  the  letter.  I  was 
president  of  the  board  of  trustees  at  that  time. 

Q.  Well,  it  was  your  custom  at  that  time  to  keep 
copies  of  all  letters  in  the  files  ? 

A.    Yes,  keep  a  record. 

Q.  So  that  if  this  came  from  your  files,  would 
you  say  it  is  a  true  and  correct  copy  of  the  ori- 
ginal of  that  letter  ? 

A.    We  can  assume  that  it  would  be.  [553] 

Q.  I  have  here  Plaintiff's  Exhibit  5,  and  orig- 
inal letter  dated  June  20,  1923,  addressed  to  the 
Inland  Empire  Oil  and  Gas  Syndicate,  Shelby, 
Montana,  on  the  letterhead  of  the  Ohio  Oil  Com- 
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pany,  signed  by  J.   P.  Hutton.    Did  you  receive 
that  in  the  due  course  of  the  mail  at  the  time  you 
were  manager*?  A.    I  don't  recall. 

Q.  I  have  a  copy  of  a  letter  dated  September  11, 
1923,  addressed  to  F.  E.  Hurley,  Vice  President, 
Ohio  Oil  Company,  Pindlay,  Ohio,  with  reference 
to  the  I.  H.  Baker  Lease,  marked  Plaintiff's  Ex- 
hibit 6  for  identification,  and  which  is  signed  In- 
land Empire  Oil  and  Gas  Syndicate,  by  line  for  sig- 
nature, President.  Did  you  sign  and  post  in  the 
ordinary  course  of  the  mails  the  original  of  that 
letter  ? 

A.  I  assume  that  I  did  with  that  date  on  there. 
I  was  president  of  the  board  of  trustees  at  the  time. 

Q.  And  I  have  a  letter  marked  Plaintiff's  Ex- 
hibit 7,  for  identification,  addressed  to  R.  E.  Wilson, 
President  Inland  Empire  Oil  and  Gas  Syndicate, 
dated  September  22,  1923,  signed  by  P.  E.  Hurley, 
on  the  Ohio  Oil  Company  letterhead.  Did  you  re- 
ceive that  letter  through  the  mails  at  that  time  % 

A.  I  don't  recall  it.  I  would  assume  we  did 
under  that  date,  and  it  was  placed  in  our  files  along 
with  all  our  other  records. 

Q.  Could  we  make  that  same  assumption  to  all 
these  records? 

A.  Yes,  if  this  came  from  the  files  of  the  Inland 
Empire. 

Mr.  Everett :     That  is  correct,  Mr.  McCabe  ? 

Mr.  McCabe:    Yes. 

The  Witness:  Under  those  dates  I  would  say  I 
was  familiar  with  [554]  them  at  that  time. 
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Mr.  McCabe:  And  that  you  wrote  tliem  and  re- 
ceived them  ?  A.     Yes. 

Mr.  Everett:  If  he  v^ill  state  that  I  don't  think 
we  further  need  to  identify  these  letters. 

A.  It  is  assumed  I  did  because  I  was  handling 
it  at  that  time  and  under  those  dates. 

Mr.  Everett:  I  can  just  read  them  here,  and  if 
you  wish  to  you  stop  mc.  As  Plaintiff's  Exhibit  8, 
a  copy  of  a  letter  of  October  3,  1924,  addressed 
Ohio  Oil  Company,  signed  Inland  Empire  Oil  and 
Gas  Syndicate,  President.  Letter,  copy  of  letter, 
December  1,  1924,  Exhibit  9,  addressed  to  J.  P. 
Sutton,  Assistant  Treasurer,  Ohio  Oil  Company, 
signed  President.  Plaintiff's  Exhibit  10,  on  the 
letterhead  of  the  Ohio  Oil  Company,  addressed  to 
Inland  Empire  Oil  and  Gas  Company,  signed  J.  P. 
Sutton.  Exhibit  11,  copy  of  letter  dated  January 
30,  1924,  addressed  F.  E.  Hurley,  Vice  President, 
Ohio  Oil  Company,  Findlay,  Ohio,  signed  Inland 
Empire  Oil  and  Gas  Syndicate,  by  President.  12, 
letterhead  of  the  Ohio  Oil  Company  dated  March 
7,  1924,  addressed  to  Inland  Empire  Oil  and  Gas 
Syndicate  and  signed  W.  A.  Stephenson. 

A.  My  answer  on  that  was  all  right  was  it,  Mr. 
McCabe? 

Mr.  McCabe:    What  do  you  mean,  your  answer? 

A.  Well,  that  I  assume  under  these  dates  that 
I  had  read  this  correspondence  that  is  in  the  files 
there. 

Mr.  McCabe:  Well,  I  don't  know.  These  letters 
are  from  the  files  of  the  Inland  Empire? 
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A.  I  am  not  swearing  I  am  familiar  with  all  of 
this,  am  I? 

Mr.  McCabe:    You  haven't  read  them,  have  you? 

A.    No.  [555] 

Mr.  McCabe:    Let  him  read  the  correspondence. 

Mr.  Everett:  I  have  no  objection  to  him  reading 
the  correspondence  if  he  wants  to  take  that  much 
time. 

Mr.  McCabe:  You  were  president  of  the  Inland 
Empire  Oil  and  Gas  Syndicate  at  those  times? 

The  Witness:  During  the  dates  these  letters  are 
dated,  yes. 

Mr.  McCabe:  And  there  was  no  one  else  in  the 
Syndicate  that  had  that  title  as  president? 

The  Witness:    Not  while  I  was  there. 

Mr.  McCabe :  And  you  assume,  by  reason  of  the 
fact  that  it  does  appear  as  president,  you  would  say 
you  sent  them  out  to  the  addressee? 

The  Witness:  That  is  it.  Here  is  one  January 
23,  1925,  R.  E.  Wilson  typewritten  in. 

Mr.  Everett:  That  is  the  file  copy  from  the  In- 
land Empire  files. 

Mr.  McCabe:  But  while  you  were  acting  as 
president  during  the  years,  Mr.  Wilson,  then  you 
would  be  the  one  that  would  sign  letters  sent  out 
under  your  signature  as  the  president? 

The  Witness:  As  president,  I  would  be  the  one 
to  sign  those. 

(Recross-examination    of    Mr.    Wilson    con- 
tinued by  Mr.  Everett:) 
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Q.  And  each  of  these  copies  is  a  true  and  correct 
copy  of  what  was  sent  out  ? 

A.     Well,  we  will  assume  that  is  right,  yes. 

Q.  Exhibit  13,  copy  of  letter  dated  January  23, 
1925,  addressed  to  the  Ohio  Oil  Company,  Findlay, 
Ohio,  R.  E.  Wilson,  President.  14,  copy  of  letter 
dated  January  28,  1925,  addressed  Ohio  Oil  Com- 
pany, Shelby,  Montana,  signed  Inland  Empire  Oil 
and  Gas  Syndicate,  President.  15,  original  letter 
dated  February  9,  1925,  on  the  letterhead  of  the 
Ohio  Company,  addressed  to  Inland  [556]  Empire 
Oil  and  Gas  Syndicate,  Shelby,  Montana,  Attention : 
Mr.  R.  E.  Wilson,  signed  L.  J.  Yealy.  Exhibit  16, 
letter  dated  January  28,  1925,  on  letterhead  of  Ohio 
Oil  Company,  addressed  Inland  Empire  Oil  and  Gas 
Syndicate,  Shelby,  Montana,  attention  Mr.  R.  E. 
Wilson,  President,  signed  J.  P.  Sutton.  Exhibit 
17,  copy  of  letter  dated  January  31,  1925,  addressed 
the  Ohio  Oil  Company,  signed  President. 

Mr.  McCabe:  Does  that  pertain  to  Inland  Em- 
pire Oil  and  Gas  Syndicate  business? 

Mr.  Everett:  I  presume  it  does.  It  comes  from 
their  files. 

Q.  Exhibit  18,  copy  of  letter  dated  January  28, 
1925,  addressed  Ohio  Oil  Company,  Findlay,  Ohio, 
signed  Inland  Empire  Oil  and  Gas  Syndicate, 
President.  Exhibit  19,  copy  of  letter  dated  Janu- 
ary 28,  1925,  addressed  Ohio  Oil  Company,  Findlay, 
Ohio,  signed  Potlatch  Oil  and  Refining  Company, 
President.  I  assume  you  didn't  sign  that  because 
you  were  not  president  of  that  company? 
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A.     No,  that  wouldn't  go  in. 

Q.  Attached  to  those  two  letters  are  sheets  one 
and  two,  marked  for  identification  Plaintiff's  Ex- 
hibit 18 A,  page  2  and  page  1.  Exhibit  20,  letter  on 
letterhead  of  Ohio  Oil  Company  dated  February  3, 
1925,  addressed  to  Inland  Empire  Oil  and  Gas 
Syndicate,  Shelby,  Montana,  Attention:  R.  E.  Wil- 
son, President,  signed  J.  P.  Sutton.  Exhibit  21, 
copy  of  letter  dated  February  9,  1925,  addressed 
Ohio  Oil  Company,  Findlay,  Ohio,  signed  President, 
to  which  is  attached  sheet  referred  to  as  I.  H. 
Baker  farm,  entitled  "Tanks,"  marked  for  identi- 
fication Plaintiff's  Exhibit  21A.  Will  you  look  at  it? 

A.     It  seems  to  be  in  line  with  the  others. 

Q.  Exhibit  22,  letter  on  the  letterhead  of  Ohio 
Oil  Company  dated  February  17,  1925,  addressed 
to  Inland  Empire  Oil  [557]  and  Gas  Syndicate, 
Shelby,  Montana,  Attention :  R.  E.  Wilson,  Presi- 
dent, signed  J.  P.  Sutton,  Assistant  Treasurer. 
Exhibit  23,  copy  of  letter  dated  May  11,  1925,  ad- 
dressed to  Ohio  Oil  Company,  Findlay,  Ohio,  signed 
Inland  Empire  Oil  and  Gas  Syndicate,  President. 
Exhibit  24,  letter  on  the  letterhead  of  the  Ohio  Oil 
Company  dated  May  28,  1925,  addressed  to  R.  E. 
Wilson,  President,  Inland  Empire  Oil  and  Gas 
Syndicate,  signed  F.  A.  Billstone. 

Mr.  McCabe:  The  Plaintiff  now  offers  as  part 
of  the  examination  of  testimony  and  deposition  of 
R.  E.  Wilson,  the  writings  identified  as  follows,  con- 
cerning which  the  witness  has  testified:  Plaintiff's 
Exhibits  4,  5,  6,  7,  8,  9,  10,  11,  12,  13,  14,  15,  16, 
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17,  18  and  Plaintiff's  Exhibit  18A  page  one  and 
Plaintiff's  Exliibit  ISA  page  2,  Exhibits  20,  21,  21  A, 
22,  23  and  24. 

Mr.  Everett:  Our  same  objection  as  previously 
stated  in  the  record  applies  to  each  and  all  of  these 
exhibits.  [558] 

Certificate  of  Notary  Public 

State  of  Montana, 
County  of  Flathead — ss. 

I,  Merritt  N.  Warden,  a  Notary  Public  in  and 
for  the  State  of  Montana,  do  hereby  certify  that 
the  witness  R.  E.  Wilson,  also  known  as  Robert  E. 
Wilson,  in  the  foregoing  deposition  named,  w^as  by 
me  duly  sworn  upon  oath  to  testify  the  truth,  the 
whole  truth  and  nothing  but  the  truth  in  said 
cause;  that  said  deposition  was  taken  pursuant  to 
stipulation,  a  duly  certified  copy  of  which  stipula- 
tion is  hereunto  annexed  and  hereby  referred  to, 
on  the  12th  day  of  November,  1947,  between  the 
hours  of  2  o'clock  and  4  o'clock  in  the  afternoon 
of  that  day;  that  one  R.  L.  Robertson,  under  my 
direction  and  control  and  in  my  presence,  steno- 
graphically  took  and  transcribed  and  reduced  to 
writing  in  typewritten  form  and  recorded  the  testi- 
mony of  said  witness,  and  when  completed  said  depo- 
sition was  carefully  read  by  said  witness  and  by  him 
stated  to  be  correct  and  was  by  him  subscribed  in 
my  presence;  that  the  deposition  is  a  true  record 
of  the  testimony  given  by  said  witness;  that  the 
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certificate  of  said  R.  L.  Robertson  is  hereto  at- 
tached. 

I  do  hereby  further  certify  that  all  objections 
made  to  the  evidence  presented  have  been  noted 
upon  said  Deposition,  and,  at  the  time  of  the  taking 
of  said  Deposition,  no  objections  were  made  to  the 
qualifications  of  the  officer  taking  the  deposition  nor 
to  the  manner  of  taking  it  nor  to  the  conduct  of 
any  party  nor  any  other  objection  to  the  proceed- 
ings, excepting  objections  to  the  evidence  presented, 
which  said  objections  to  evidence  have  been  voted 
upon  the  deposition  as  aforesaid  [559] 

I  do  hereby  certify  that  all  writings,  documents, 
and  exhibits  referred  to  by  the  witness  and  offered 
as  a  part  of  his  testimony  are  hereunto  annexed 
and  marked,  respectively,  Plaintifl:'s  Exhibits  4  to 
24,  inclusive.  I  do  hereby  further  certify  that  I  am 
not  a  relative  or  employee  or  attorney  or  counsel  of 
any  of  the  parties,  nor  am  I  a  relative  or  employee 
of  such  attorneys  or  counsel,  and  I  am  not  finan- 
cially interested  in  the  said  action. 

In  Witness  Whereof,  I  have  hereunto  subscribed 
my  name  and  affixed  my  official  seal  as  a  Notary 
Public  this  6th  day  of  December,  1947. 

[Seal]        /s/  MERRITT  N.  WARDEN, 
Notary  Public  for  the  State  of  Montana.   Residing 
at  Kalispell,  Montana. 

My  Commission  expires  January  23, 1949. 
[Endorsed]:     Filed  December  22,  1949.  [560] 
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STIPULATION  FOR  DEPOSITIONS 

It  Is  Hereby  Stipulated  and  Agreed  by  and 
between  the  above-named  plaintiffs  and  defendant, 
through  the  undersigned,  attorneys  of  record  for 
said  respective  parties,  as  follows,  to  wit: 

1.  That  the  depositions  of  T.  P.  Jones,  a  resi- 
dent of  Bovill,  Idaho,  and  R.  E.  Wilson,  a  resident 
of  Kalispell,  Montana,  may  be  taken  upon  oral 
examination  as  witnesses  on  behalf  of  the  Plaintiffs 
for  use  as  evidence  in  the  above-entitled  action, 
and,  in  the  event  the  claims  of  the  respective  plain- 
tiffs be  hereafter  ordered  severed  by  the  Court,  for 
use  as  evidence  in  the  actions  as  severed,  the  depo- 
sition of  said  T.  P.  Jones  to  be  taken  at  Spokane, 
Washington,  before  George  Stewart,  a  Notary  Pub- 
lic for  the  State  of  Washington,  at  the  office  of 
said  Notary  Public  in  the  Court  House,  Spokane, 
Washington,  commencing  at  the  hour  of  10:00 
o'clock  in  the  forenoon  on  the  14th  day  of  Novem- 
ber, A.D.  1947,  and  continuing  mitil  said  deposition 
is  completed,  and  the  deposition  of  said  R.  E. 
Wilson  to  be  taken  at  Kalispell,  Montana,  before 
Merritt  N.  Warden,  a  Notary  Public  for  the  State 
of  Montana,  at  the  office  of  said  Notary  Public  in 
Kalispell,  Montana,  commencing  at  the  hour  of  2 :00 
o'clock  in  the  afternoon  on  the  12th  day  of  Novem- 
ber, A.D.  1947,  and  continuing  until  said  deposition 
is  completed. 

2.  It  Is  Further  Stipulated  and  Agreed  that  the 
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rig'ht  of  cross-examination  of  said  witnesses  is  ex- 
pressly reserved  to  the  above-named  Defendant  and 
all  objections  as  to  the  relevancy,  materiality  and 
competency  of  the  testimony  of  said  T.  P.  [561] 
Jones  and  R.  E.  Wilson  are  hereby  expressly  re- 
served to  said  defendant;  and  when  so  taken,  the 
said  depositions  may  be  used  on  the  trial  of  said 
action  subject  to  the  same  objections  (except  as  to 
the  form  of  the  questions)  as  if  the  said  witnesses 
were  presonally  present  in  court  and  testifying 
therein. 

Dated  this  24th  day  of  October,  A.D.  1947. 

E.  J.  McCABE, 

Attorney  for  Plaintiffs. 

W.  H.  EVERETT, 

LOUIS  P.  DONOVAN, 
Attorneys  for  [562] 
Defendant. 

United  States  of  America, 
District  of  Montana — ss. 

I,  H.  H.  Walker,  Clerk  of  the  United  States 
District  Court  in  and  for  the  District  of  Montana, 
do  hereby  certify  that  the  annexed  and  foregoing 
is  a  true  and  full  copy  of  the  original  Stipulation 
for  Depositions  filed  in  Civil  Action  No.  956,  Pot- 
latch  Oil  and  Refining  Company,  a  corporation,  and 
Jean  P.  Gerlough,  Stanley  H.  Hodgman,  and  Roy 
E.  Larson,  as  trustees  of  that  certain  trust  known 
as  Inland  Empire  Oil  and  Gas  Syndicate,  a  common 
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law  trust,  vs.  The  Ohio  Oil  Company,  a  corporation, 
now  remaining  among  the  records  of  the  said  Court 
in  my  office. 

In  Testimony  Whereof,  I  have  hereunto  sub- 
scribed my  name  and  affixed  the  seal  of  the  afore- 
said Court  at  Great  Falls  this  8th  day  of  Novem- 
ber, A.D.  1947. 

[Seal]  H.  H.  WALKER, 

Clerk. 

By  ELIZABETH  C.  McKEE, 
Deputy  Clerk. 

[Endorsed]:     Filed  November  7,  1947.  [563] 


[Title  of  District  Court  and  Cause.] 

DEPOSITION  OF  A.  M.  GEE 

Be  It  Remembered  that  pursuant  to  Notice  and 
Interrogatories  and  Cross-Interrogatories  hereto  at- 
tached, the  Deposition  of  A.  M.  Gee  was  taken  on 
behalf  of  the  defendant  in  the  above-entitled  action 
now  pending  in  the  United  States  District  Court, 
for  the  District  of  Montana,  at  the  office  of  Viola 
Snyder,  a  Notary  Public,  in  Hancock  County  Court 
House,  Findlay,  Ohio,  beginning  at  9:30  o'clock 
a.m.,  on  the  17th  day  of  November,  1948,  before 
Viola  Snyder,  a  Notary  Public,  whose  address  is 
Hancock  County  Court  House,  Findlay,  Ohio.  Said 
A.  M.  Gee  was  first,  by  me,  duly  sworn  upon  oath, 
and  testified  as  follows: 
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Answers  to  Direct  Interrogatories 

Answer  to  Interrogatory  No.  1 : 

A.  M.  Gee,  539  South  Main  Street,  Findlay, 
Ohio. 

Answer  to  Interrogatory  No.  2 : 

Director  and  General  Counsel  of  The  Ohio 
Oil  Company. 

Answer  to  Interrogatory  No.  3 : 
Yes,  sir. 

Answer  to  Interrogatory  No.  4 :  [566] 
Since  June,  1920. 

Answer  to  Interrogatory  No.  5 : 
Yes,  sir. 

Answer  to  Interrogatory  No.  6  ; 
Yes,  sir. 

Answer  to  Interrogatory  No.  7 : 

(a)  I  was  consulted  by  certain  representa- 
tives of  The  Ohio  Oil  Company  about  an 
agreement  that  had  been  negotiated  with  the 
Troy-Sweet  Grass  Oil  Syndicate  and  the  Pot- 
latch  Oil  and  Refining  Company,  and  I  was 
requested  to  prepare  myself  to  draft  the  oper- 
ating agreements  and  assignments  of  the  oil 
and  gas  leases  involved.  The  leases  involved  in 
the  Troy-Sweet  Grass  contract  here  in  question 
are  described  in  Exhibit  "  B  "  attached  to  Plain- 
tiff's  Complaint.  The  representatives  of  The 
Ohio  Oil  Company  who  consulted  vdih  me  were 
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Mr.  F.  E.  Hurley  and  Mr.  A.  M.  Sellery.  Mr. 
Sellery  had  already  talked  with  Mr.  Jones  and 
Mr.  Luke  and  he  then  took  Mr.  Hurley  and 
me  to  see  Mr.  Jones  and  review  the  matters 
and  discuss  them  with  him.  From  all  these 
men  I  learned  of  the  exact  terms  and  conditions 
of  the  operating  agreement  that  was  to  be 
drawn.  I  then  prepared  the  instruments  for 
signature  of  the  parties. 

(b)  F.  E.  Hurley,  A.  M.  Sellery  and  T.  P. 
Jones,  during  the  discussions,  and  Kenneth  G. 
Luke  was  present,  of  course,  when  he  signed 
as  Secretary. 

(c)  The  agreement  here  in  question  was 
prepared  by  me  in  Shelby,  Montana,  after  our 
talk  with  Mr.  Jones. 

(d)  No,  sir ;  no  changes  were  made. 

(e)  None  made. 

Answer  to  Interrogatory  No.  8 : 
Yes,  sir. 

Answer  to  Literrogatory  No.  9 : 

(a)  In  Shelby,  Montana. 

(b)  T.  P.  Jones,  Kenneth  G.  Luke,  F.  E. 
Hurley,  A.  M.  [567]  Sellery,  and  A.  M.  Gee. 

(c)  Mr.  Sellery  had  talked  to  representa- 
tives of  the  Troy-Sweet  Grass  Oil  Syndicate 
first.  He  had  learned  that  a  deal  could  be  made. 
Thereafter  he  reported  the  matter  to  Mr.  Hur- 
ley. I  was  called  in.  From  Mr.  Sellery  we 
heard  that  a  deal  could  be  made  with  the  Trov- 
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Sweet  Grass.  Mr.  Sellery  had  talked  over  and 
he  had  already  worked  out  the  terms  and  con- 
ditions of  an  operating  agreement.  Mr.  Hurley 
and  I  went  with  him  to  see  Mr.  Jones.  The 
matter  was  discussed  and  reviewed  by  all  of 
us  and  agreed  to  by  Mr.  Jones  and  Mr.  Hurley. 
I  was  then  asked  to  prepare  the  necessary  oper- 
ating agreement  and  assignment  for  execution 
of  the  parties.  This  I  did.  Mr.  Jones  signed  the 
operating  agreement  for  the  Troy- Sweet  Grass 
as  President.  He  then  got  Mr.  Luke  to  sign 
it  as  Secretary  of  the  Syndicate.  Mr.  Hurley 
signed  it  for  the  Ohio  as  Vice-President.  Mr. 
A.  M.  Sellery  signed  as  a  witness  for  the  Troy- 
Sweet  Grass  men.  We  had  to  send  the  contract 
to  our  General  Office  at  Findlay,  Ohio,  for  the 
signature  of  our  Secretary,  Mr.  C.  L.  Fleming. 
The  only  discussions  that  took  place  between 
the  parties  when  I  was  present  before  drafting 
the  operating  agreement  and  the  assignment  of 
the  leases  were  those  that  related  to  the  terms 
and  conditions  as  they  now  appear  in  the  con- 
tract. No  objections  were  made  to  the  contract 
as  written  and  I  was  not  requested  to  rewrite 
it. 

Answer  to  Interrogtory  No.  10: 

Not  in  the  veiy  beginning,  but  I  was  present 
when  the  agreement  was  consummated.  But,  as 
I  have  alreadv  stated,  the  facts  were  reviewed 
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and  explained  to  me  in  the  presence  of  both 

sides. 

Answer  to  Interrogatory  No.  11 : 

In  Shelby,  but  I  cannot  say  exactly  when  and 
where  it  was  done.   It  could  have  been  in  their 
office  or  in  ours,  or  both.    Shelby  was  a  com- 
paratively small  town  and  easy  to  get  around 
in.  I  am  certain  that  I  saw  the  persons  above 
named  in  Shelby  and  heard  [568]  them  discuss 
and  review  the  terms  and  conditions  of  their 
agreement.   I  was  in  Shelby  during  most  of  the 
month  of  June,  1922.    Our  Company  was  then 
working  on  other  deals  with  other  persons  and 
we  were  busy  making  arrangements  for  drilling 
on  several  different  properties.    The  discovery 
well  of  Sunburst  Oil  and  Gas  Company  had 
just  come  in  and  everybody  was  excited  and 
very  busy.    I  was  in  and  out  of  Shelby  for 
several   months   following.    My   office   was   in 
Casper,  Wyoming,  but  I  was  obliged  to  and  did 
make    frequent   trips    to    Shelby    during   that 
summer. 

Answer  to  Interrogatory  No.  12  : 

That  is  not  exactly  correct  because  Mr.  A.  M. 
Sellery  had  already  talked  with  Mr.  Jones,  then 
head  of  the  Troy-Sweet  Grass  Syndicate,  and 
Mr.  Luke,  Secretary.  Mr.  Sellery  had  already 
worked  out  the  terms  and  conditions  of  the 
operating  agreement.  He  then  took  Mr.  Hurley 
and  me  to  see  Mr.  Jones  and  to  get  his  con- 
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firmation  of  the  deal  he  had  reported  to  Mr. 
Hurley  about.  I  learned  then  that  the  Troy- 
Sweet  Grass  and  the  Ohio  were  actually  willing 
to  make  and  enter  into  a  contract  whereby 
Troy-Sweet  Grass  would  assign  to  the  Ohio  55% 
of  its  interest  in  and  to  all  of  the  oil  and  gas 
leases  that  are  referred  to  in  Exhibit  "B" 
attached  to  Plaintiff's  ComiDlaint,  and  that 
these  parties  would  also  make  and  enter  into 
an  operating  agreement  whereby  the  Ohio 
would  obligate  itself  to  assume  full  respon- 
sibility for  the  development  and  operation  of 
these  lands  for  oil  and  gas  purposes  pursuant 
to  these  leases;  also,  that  the  Ohio  would  obli- 
gate itself  to  put  up  all  of  the  money  that 
would  be  required  to  develop  and  operate  these 
lands,  and  that  it  would  look  solely  to  the  pro- 
ceeds to  be  derived  from  any  oil  and  gas  that 
might  be  produced,  saved  and  marketed  there- 
from for  reimbursement  of  all  advancements 
made  to  and  for  the  account  of  the  Troy- 
Sweet  Grass.  In  addition,  it  was  agreed  that  the 
Ohio  would  put  up  all  the  money  to  drill  the 
first  well  and  drill  it  free  of  cost  to  the  Troy- 
Sweet  Grass.  All  of  this  was  made  clear  to  me 
by  [569]  both  parties  and  I  was  then  asked 
to  prepare  the  assignment  and  the  operating 
agreement  at  once.  I  did  so  at  our  office  in 
Shelby.  These  instruments  were  presented  to 
Mr.  Jones  for  approval.  When  they  were  pre- 
sented to  him,  there  were  no  objections  made 
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to  the  provisions  thereof.  He  signed  them  and 
got  Mr.  Luke  to  do  likewise  as  Secretary  of 
the  Syndicate. 

Answer  to  Interrogatory  No.  13 : 

No,  sir.   I  know  that  no  one  in  our  meeting 
with  Mr.  Jones  ever  made  any  such  statement 
as  he  has  made.    I  was  never  asked  to  write 
nor  did  I  offer  to  WT'ite  a  contract  with  a  clause 
therein   whereby  we  would   agree   to   exclude 
ex-penses  incurred  ''off  the  land  of  the  lease." 
Such  a  clause  would  be  so  indefinite  and  un- 
certain as  to  subject  the  operator  to  costs  of 
an  unknown  amount.   Certainly  no  one  at  that 
time  could  possibly  have  estimated  costs  that 
might  be  incurred  "off  the  land  of  the  leases" 
at  10%  or  any  other  per  centum.   If  any  such 
conversation  had  been  indulged  in,  I  am  certain 
that  I  would  have  remembered  it  because  of 
its  most  unusual  character.   I  have  no  recollec- 
tion whatsoever  of  any  such  demand.   The  only 
thing  Mr.  Jones  could  have  been  thinking  about 
in  the  course  of  his  testimony,  in  connection 
with  expenses  and  costs  incurred  "off  the  land 
of  the  leases,"  as  he  puts  it,  was  "overhead 
cost,"  which  would   average   about   10%,   and 
I  am  confident  that  Mr.  Hurley  discussed  and 
commented  upon  that  subject,  but  Mr.  Jones 
offered  no  objection  thereto.  In  fact,  Mr.  Jones 
thought  that  the  amount  of  overhead,  as  esti- 
mated by  Mr.  Hurley,  was  all  right.    In  pre- 
paring the  contract,  if  I  had  been  instructed 
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to  provide  that  the  operating  company,  the 
Ohio,  would  refrain  from  making  a  charge 
against  the  non  -  operating  company,  Troy- 
Sweet  Grass,  for  all  expenses  incurred  "off  the 
leased  premises,"  it  would  have  been  necessary 
for  me  to  use  and  I  would  have  used  special 
language  to  that  effect.  No  such  exclusion  was 
agreed  upon  by  virtue  of  any  discussions  that 
I  overheard,  and  from  everything  that  I  did 
hear,  [570]  I  am  positive  that  no  such  exclusion 
was  ever  considered. 

Answer  to  Interrogatory  No.  14: 
None  whatsoever. 

Answer  to  Interrogatory  No.  15 : 
I  certainly  did  not. 

Answer  to  Interrogatory  No.  16 : 
No,  sir. 

Answer  to  Interrogatory  No.  17: 
No,  sir. 

Answer  to  Interrogatory  No.  18 : 
No,  sir. 

Answer  to  Interrogatory  No.  19 : 
No,  sir. 

Answer  to  Interrogatory  No.  20 : 

No,  sir;  absolutely  not.  If  any  such  agree- 
ment had  ever  been  made,  I  would  not  have 
tnought  of  including  in  the  operating  contract 
the  word  "operating"  as  it  so  frequently  ap- 
pears therein,  in  connection  with  the  division 
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and  sharing  of  the  expenses  incident  to  de- 
veloping and  ** operating"  the  leased  premises. 
An  operator  cannot  escape  expense  in  connec- 
tion with  the  drilling  of  wells  upon  lands, 
neither  can  he  escape  operating  expense  in 
connection  with  the  i)umping  or  producing  of 
oil  therefrom.  These  are  inescapable  develop- 
ment and  operation  expenses.  They  are  the  nor- 
mal, usual  and  ordinary  expenses,  that  each  one 
must  suffer  regardless  of  who  he  is.  As  a  law- 
yer I  knew  that  and  I  would  not  have  included 
the  '' operating ' '  costs  if  I  had  heard  the  prin- 
cipals agree  to  exclude  them. 

Answer  to  Interrogatory  No.  21 : 

No,  sir.  By  that  clause  it  was  definitely  un- 
derstood and  agreed  between  these  parties  that 
it  meant  that  The  Ohio  Oil  Company,  as  the 
operator  and  the  one  required  to  advance  all 
the  funds  necessary  to  develop  and  operate  the 
jointly  owned  leases,  [571]  would  have  to  look 
solely  to  the  oil  and  gas  produced,  saved  and 
marketed  from  the  leases  themselves  for  re- 
imbursement for  all  expenditures  made  by  it, 
and  that  under  no  circumstances  would  the 
Troy-Sweet  Grass  ever  have  to  pay  Ohio  any- 
thing if  the  proceeds  derived  from  the  produc- 
tion of  oil  and  gas  from  the  jointly  owned 
leases  were  insufficient.  That  is  all  that  this 
clause  meant.  It  was  so  explained  to  Mr.  Jones 
and  neither  Mr.  Hurley  nor  myself  told  him 
that  under  that  provision  there  would  be  noth- 
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ing  charged  to  Troy- Sweet  Grass  Oil  Syndicate 
after  the  wells  were  put  into  operation,  or 
anything  to  that  effect. 

I  would  like  to  say  that  the  form  of  that 
particular  clause  was  not  one  dictated  or  de- 
manded by  Mr.  Jones.  Our  Company  had  made 
many  operating  agreements  before.  In  those 
calling  for  reimbursement  solely  from  oil  pro- 
duced, saved  and  marketed  from  the  jomtly 
owned  leaseholds,  we  always  wrote  the  clause 
in  substantially  this  same  language,  that  is,  the 
same  language  as  used  in  the  Troy-Sweet  Grass 
operating  agreement.  For  example,  we  wrote 
this  identical  clause  in  an  agreement  with  the 
Sunburst  Oil  and  Gas  Company,  which  was 
the  comjjany  that  drilled  in  the  discovery  well 
on  June  5,  1922,  in  the  vicinity  of  the  lands 
here  in  question.  That  agreement  was  signed 
under  date  of  June  16,  1922,  although  it  had 
been  in  the  course  of  negotiation  for  several 
days  prior  thereto.  A  photographic  copy  of  the 
original  operating  agreement  is  attached  hereto 
as  Exhibit  "A"  to  this  Deposition. 

On  September  15,  1920,  this  defendant.  The 
Ohio  Oil  Company,  made  and  entered  into  an 
operating  agreement  with  Robert  M.  Birck,  of 
Chicago,  whereby  and  wherein  this  same  cove- 
nant was  made  and  the  language  was  the  same. 
For  example,  the  Birck  contract  says:  ''*  *  * 
but  in  no  case  shaU  the  party  of  the  first  part 
be  held  or  charged  beyond  the  value   of  its 
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share  or  interest  in  the  production  or  equip- 
ment from,  in  or  upon  said  lands."   Mr.  F.  E. 
Hurley  signed  for  The  Ohio  Oil  Company.  Mr. 
John  McFadyen  witnessed  the  [572]  signatures 
of  Mr.  Birck  and  Mr.  Hurley.    Mr.  John  Mc- 
Fadyen was  the  General  Manager  of  The  Ohio 
Oil  Company  in  active  charge  of  all  its  field 
operations  in  the  Rocky  Mountain  region,  in- 
cluding Montana.    He  lived  in  Casper,  Wyo- 
ming,   although    he    spent    a    lot    of    time    in 
Montana  and  he  supervised  the  original  devel- 
opment of  the  lands  here  in  question,  as  well 
as  other  lands  in  the  Kevin- Sunburst  Field.   A 
photographic  copy  of  the  original  agreement  is 
attached  hereto,  as  Exhibit  ''B."   The  original 
is  available. 

We   also   wrote  this  identical   clause  in  an 
operating  agreement  with  the  Blackstone  Petro- 
lemn   Company,   in  Wyoming,   under  date  of 
September  15,  1921,  relative  to  the  development 
and  operation  of  jointly  owned  leases  in  Na- 
trona County,  Wyoming,  wherein  and  whereby 
we  also  said,  among  other  things,  ''*  *  *  and 
in  no  case  shall  the  party  of  the  second  part 
be  finally  held  or  charged  beyond  the  value  of 
its  share  or  interest  in  the  production  or  equip- 
ment from,  in  or  upon  said  lands." 

Other   operating   contracts   and   agreements 
could  be  cited  in  substantiation  of  this  point. 
Answer  to  Interrogtory  No.  22  : 

Not  to  my  recollection,  but  I  caU  attention 
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to  the  fact  that  Mr.  Sellery  had  done  so  and 
he  had  reported  to  Mr.  Hurley  and  his  asso- 
ciates, including  myself,  because  that  was  all 
fully  confirmed  when  we  talked  to  Mr.  Jones. 

Answer  to  Interrogatory  No.  23 : 
There  w^ere  none. 

Answer  to  Interrogatory  No.  24: 
Yes,  sir. 

Answer  to  Interrogatory  No.  25 : 

The  Benjamin  Building,  on  or  about  June  10, 
1922. 

Answer  to  Interrogatory  No.  26 : 
Yes,  sir. 

Answer  to  Interrogatory  No.  27 :  [573] 

He  became  a  Vice-President  on  May  27,  1918, 
and  a  Director  on  May  23,  1912,  and  held  these 
offices  until  his  death. 

Answer  to  Interrogatory  No.  28 : 
Dead. 

Answer  to  Interrogatory  No.  29 : 

July  10, 1928,  in  Findlay,  Ohio. 

Answer  to  Interrogatory  No.  30 ; 

He  had  been  ill  for  some  time.  It  was  com- 
mon knowledge  to  many  of  us.  I  visited  him 
at  his  home  in  Findlay  a  few  weeks  before  his 
death.  As  an  employee  in  the  Company,  I 
naturally   heai'd   about   his   death   from   com- 
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miiiiications  between  offices.  I  did  not  attend 
his  funeral  but  sent  a  message  of  condolence, 
flowers,  read  newspaper  articles  about  him  and 
resolutions  by  the  Board  of  Directors,  visited 
his  widow  in  his  home  thereafter,  and  knew  all 
about  it  in  a  very  general  way. 

Answer  to  Interrogatory  No.  31 : 
Yes,  sir. 

Answer  to  Interrogatory  No.  32 : 

A  leaser  connected  with  the  Land  Depart- 
ment of  the  Casper  Division  Office,  which  had 
charge  of  the  acquisition  of  lands  for  oil  and 
gas  purposes  in  the  entire  Rocky  Mountain 
region,  including  Montana.  He  came  with  our 
Company  prior  to  1920  and  remained  with  it 
in  that  capacity  until  his  death. 

Answer  to  Interrogatory  No.  33 : 
Dead. 

Answer  to  Interrogatory  No.  34  : 

He  died  in  El  Paso,  Texas,  in  February, 
1927. 

Answer  to  Interrogatory  No.  35 : 

I  personally  attended  his  funeral. 

Answer  to  Interrogatory  No.  36 : 
Yes,  sir.  [574] 

Answer  to  Interrogatory  No.  37: 

General  Manager  of  the  Casper  Division, 
which  covered  all  oil  and  gas  operations  of  The 
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Ohio  Oil  Company  in  the  Rocky  Mountain  re- 
s^ion,  including  the  State  of  Montana.  This 
position  he  held  from  1912  until  his  retirement 
June  1,  1941.  In  addition  he  became  a  Director 
of  the  Company  on  May  28,  1925,  and  held  that 
position  until  he  retired. 

Answer  to  Interrogatory  No.  38: 
Dead. 

Answer  to  Interrogatory  No.  39: 

He  died  in  Los  Angeles,  California,  April  26, 
1943. 

Answer  to  Interrogatory  No.  40: 

I  was  living  here  at  the  time  of  his  death  and 
our  office  received  word  from  his  home  and  also 
from  members  of  our  Los  Angeles  office  about 
his  death.  I  afterwards  visited  his  widow  in  his 
home  and  saw  news  dispatches  about  his  death. 

Answer  to  Interrogatory  No.  41: 
Yes,  sir. 

Answer  to  Interrogatory  No.  42 : 

He  was  then  Cashier  of  the  Casper  Division, 
which  covered  all  the  Company's  operations  in 
the  Rock}^  Mountain  area,  including  Montana. 
As  such  he  was  responsible  for  the  accounting 
procedure  relative  to  all  Company  operations 
in  his  division.    He  went  to  Wyoming  in  De- 

^      cember,  1919,  as  Cashier,  and  held  that  position 
until  he  left  there  in  February,  1927. 
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Answer  to  Interrogatory  No.  43 : 
Dead. 

Answer  to  Interrogatory  No.  44 : 

June  23,  1942,  at  Findlay,  Ohio. 

Answer  to  Interrogatory  No.  45 : 

It  just  happens  that  I  was  with  him  the  night 
he  had  a  heart  attack  and  I  saw  him  pass  away. 
I  attended  his  funeral.  [575] 

Answers  to  Cross-Interrogatories: 
Answer  to  Cross-Interrogatory  No.  1: 

(a)     Director  of  The  Ohio  Oil  Company. 
(1))     Casper,  Yfyoming,  from  June,  1920,  to 
October,  1927;  Tulsa,  Oklahoma,  from  October, 
1927,  to  July,  1932;  and  Findlay,  Ohio,  from 
July,  1932,  to  present  date. 

(c)  All  of  my  time  within  the  above  dates. 

(d)  At  Casper  I  was  General  Attorney  for 
the  corporation.  In  Tulsa  I  was  General  Coun- 
sel for  the  Mid-Kansas  Oil  and  Gas  Company, 
a  wholly-owned  subsidiary,  which  later  changed 
its  name  to  Marathon  Oil  Company.  I  was  also 
for  a  time  Vice-President  and  Director  of  that 
subsidiary.  I  came  to  Findlay  as  General  Coun- 
sel for  The  Ohio  Oil  Company  and  have  been 
a  Director  since  1941. 

Answer  to  Cross-Interrogatory  No.  2: 

(a)     F.  E.  Hurley  and  A.  M.  Sellery,  with 
the  consent  and  approval  of  T.  P.  Jones. 
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(b)  F.  E.  Hurley  was  a  Vice-President  of 
The  Ohio  Oil  Company  and  also  a  Director.  He 
was  responsible  to  the  officers  and  other  Direc- 
tors of  the  corporation  for  the  general  super- 
vision and  direction  of  all  oil  and  gas  business 
being  conducted  in  the  Rocky  Mountain  area. 
Hence,  he  w^as  obliged  to  and  did  spend  a  great 
deal  of  time  there  and  worked  with  all  members 
of  his  organization.  A.  M.  Sellery  was  one  of 
several  men  employed  to  obtain  leases  and  con- 
tracts for  the  company  in  connection  with  the 
general  oil  and  gas  business.  His  official  resi- 
dence was  then  at  Casper,  Wyoming,  although 
at  the  time  this  contract  was  made  and  for  some 
time  thereafter  he  spent  a  considerable  amount 
of  his  time  in  Shelby,  Montana. 

(c)  Yes,  sir. 

Answer  to  Cross-Interrogatory  No.  3: 

(a)  F.  E.  Hurley,  A.  M.  Sellery,  T.  P. 
Jones,  and  Kenneth  G.  Luke.  [576] 

(b)  Their  positions  are  given  fully  in  my 
answer  to  Cross-Interrogatory  No.  2  (b). 

Answer  to  Cross-Interrogatory  No.  4: 

(a)  No,  sir.  However,  it  is  my  best  recol- 
lection that  I  talked  with  some  member  of  the 
law  firm  of  Freeman,  Thelen  and  Prary,  of 
Great  Falls,  about  a  dispute  that  arose  in  1925 
over  the  interpretation  of  our  operating  agree- 
ment because  under  date  of  August  5,  1925, 
J.  W.  Freeman  ^vrote  our  Mr.  F.  B.  Firmin  a 


1 
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lettev,  in  which  hv  outlined  several  points  of 
dispute.  Mr.  Firmin  was  our  Cashier  at  Casper, 
Wyoming,  and  as  such  he  had  supervision  of 
the  Company's  accounting  in  the  Rocky  Moun- 
tain area.  He  was  familiar  with  our  operations 
in  the  Kevin- Sunburst  Field.  I  conferred  with 
Mr.  Firmin  about  the  disputes  and  assisted  him 
in  the  preparation  of  a  letter  that  he  wrote  the 
lav/  firm,  dated  September  12,  1925.  No  claim 
was  made  then  that  we  had  no  right  to  charge 
our  joint  interest  owner  with  costs  incurred 
*'off  the  land  itself,"  or  that  we  had  no  right 
to  charge  them  for  the  cost  of  operating  the 
wells  after  they  had  been  equipped  and  put  on 
production.  They  were  then  disputing  the  ex- 
penses incurred  by  us  for  the  construction  or 
operation  of  a  water  plant ;  that  we  had  no 
right  to  charge  10%  overhead;  or  no  right  to 
charge  any  field  auto  expense ;  or  to  charge  any 
part  of  the  construction  cost  of  a  field  camp 
used  to  develop  and  operate  their  leases  along 
with  other  leases.  They  also  contended  that  our 
drilling  costs  were  too  high;  that  we  should 
have  included  in  our  accounting  covering  the 
price  received  for  oil  sold,  a  premium  that  was 
being  offered  in  the  field  by  some  purchaser. 
It  was  my  understanding  that  these  matters 

were  explained  to  the  satisfaction  of  the  law 
firm  and  the  company  officials.  At  least,  I  do 
not  recall  having  heard  anything  more  about  it. 
Mr.  Firmin  conferred  with  Mr.  Hurley  about 
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these  matters.    Mr.  Hurley  consulted  with  me 
about  them.  [577] 

Answer  to  Cross-Interrogatory  No.  5: 

No,  sir.  It  was  not  my  understanding  of  the 
provision  referred  to  in  this  question  that  there 
would  be  a  final  accounting  held  between  the 
Ohio  and  the  other  party  to  the  agreement  for 
the  purpose  of  finally  determining  the  items  of 
expense  in  connection  with  the  performance 
of  the  contract.  Our  operating  agreement  ex- 
pressly called  for  the  rendition  of  monthly 
statements  and  it  was  definitely  understood 
between  the  parties  when  the  agreement  was 
made  that  the  accounting  was  to  be  on  a 
monthly  basis  and  to  follow  the  ordinary  rules 
of  accounting  and  of  accounts  stated,  so  that 
each  party  could  tell  at  the  end  of  each  month 
the  amount  of  the  credit  or  debit  balance  that 
existed.  If  a  credit  balance  was  shown,  we  were 
expected  to  pay  them  their  share  of  the  net 
profits;  if  a  debit  balance,  we  were  expected  to 
carry  it  forward  and  rely  upon  future  revenue 
to  cover  the  same. 

/s/  A.  M.  GEE. 

State  of  Ohio, 

County  of  Hancock — ss. 

I,  Viola   Snyder,   a   Notary  Public   in   and   for 

Hancock  County,  State  of  Ohio,  Do  Hereby  Certifj^: 

That  the  witness,  A.  M.  Gee,  in  the  foregoing 
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deposition  named,  was,  by  me,  duly  sworn  upon  oath 
to  testify  the  truth,  the  whole  truth,  and  nothing 
but  the  truth,  in  said  cause;  that  said  Deposition 
was  taken  pursuant  to  Notice  thereof,  a  coj^y  of 
which  is  hereto  attached,  and  the  Direct  Interroga- 
tories and  Cross-Interrogatories  submitted  by  re- 
spective parties  and  hereto  attached,  on  the  17th 
day  of  November,  1948,  l)efore  me,  a  Notary  Public, 
at  my  office  in  Hancock  County  Court  House,  Find- 
lay,  Ohio;  that  I  stenographically  took  and  tran- 
scribed and  reduced  to  writing  in  [578]  typewritten 
form  and  recorded  the  testimony  of  said  witness, 
and  when  completed,  said  deposition  was  carefully 
read  by  said  witness  and  by  him  stated  to  be  correct 
and  was  by  him  subscribed  in  my  presence. 

I  Do  Further  Certify  that  all  objections  made  to 
the  evidence  presented  have  been  noted  upon  said 
Deposition,  and,  at  the  time  of  taking  said  Depo- 
sition, no  objections  were  made  to  the  qualifications 
of  the  officer  taking  the  Deposition,  nor  to  the  man- 
ner of  taking  it,  nor  to  the  conduct  of  any  party, 
nor  any  other  objection  to  the  proceedings,  except 
objections  to  the  evidence  presented,  which  said 
objections  to  evidence  have  been  noted  upon  the 
Deposition,  as  aforesaid. 

I  Do  Further  Certify  that  all  writing,  documents 
and  exhibits  referred  to  by  the  witness  and  offered 
as  a  part  of  his  testimony  in  response  to  the  Inter- 
rogatories or  Cross-Interrogatories,  are  hereto  an- 
nexed and  marked  Exhibits  ''A"  and  ^'B." 

I  Do  Further  Certify  that  I  am  not  a  relative  or 
employee  or  attorney  or  counsel  of  any  of  the  par- 
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ties,  nor  am  I  a  relative  or  employee  of  such  attor- 
neys or  counsel,  and  I  am  not  financially  interested 
in  said  action,  and  that  the  said  Deposition  is  a  true 
record  of  the  testimony  given  ])y  the  said  witness, 
A.  M.  Gee. 

In  Witness  Whereof,  I  have  hereunto  subscribed 
my  name  and  affixed  m}^  official  seal  as  a  Notary 
Public  this  17th  day  of  November,  A.  D.  1948. 

[Seal]        /s/  VIOLA  M.  SNYDER, 
Notary  Public  for  Hancock  County,  Ohio,  Residing 
at  Findlay,  Ohio. 

My  comroission  expires  February  1,  1949.  [579] 

EXHIBIT  A 

Operating  Agreement 

This  Agreement,  made  and  entered  into  this  six- 
teenth day  of  June,  A.D.  1922,  by  and  between  The 
Sunburst  Oil  and  Gas  Company,  a  Montana  cor- 
poration, hereinafter  called  the  party  of  the  first 
part,  and  The  Ohio  Oil  Company,  an  Ohio  corpora- 
tion, of  Findlay,  Ohio,  hereinafter  called  the  party 
of  the  second  part, 

Witnesseth : 

That,  Whereas,  the  said  party  of  the  first  part  in 
pursuance  of  a  prior  verbal  agreement  did  on  this 
date  sell,  assign,  transfer  and  convey  unto  the  said 
party  of  the  second  part,  its  successors  and  assigns, 
an  undivided  fifty  (50%)  per  centum  interest  in 
and  to  certain  oil  and  gas  leases  covering  the  follow- 
ing described  premises,  to  wit : 
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East  half  (Ey^)  of  Section  three  (3)  and 
North  half  (Ny^)  of  Section  two  (2),  situate  in 
Township  thirty-five  (35)  north,  Range  two  (2) 
west,  M.M.,  and  the  Southeast  quarter  of  the 
Southwest  quarter  (SEi/iSWi/i)  and  Southwest 
quarter  of  Southeast  quarter  (SWi/iSEyt)  of 
Section  twenty-seven  (27)  and  all  of  Section 
thirty-four  (34)  and  West  half  (Wy.)  and 
West  half  of  East  half  (WyoEy^)  of  Section 
thirty-five  (35),  being  situate  in  Township 
thirty-six  (36)  north.  Range  two  (2)  west, 
M.M.,  and  all  of  said  lands  situate  in  Toole 
County,  State  of  Montana,  containing  eighteen 
hundred  and  forty  (1840)  acres,  more  or  less, 
and, 

Whereas,  the  party  of  the  first  part  is  desirous 
of  having  the  party  of  the  second  part  develop  and 
operate  said  premises  for  oil  and  gas  purposes,  and, 

Whereas,  the  parties  hereto  desire  to  reduce  to 
writing  the  terms  and  conditions  of  their  under- 
standing or  agreement. 

Now",  Therefore,  in  consideration  of  the  premises 
and  of  One  Dollar  by  each  of  the  parties  hereto  to 
the  other  in  hand  paid,  the  receipt  of  which  is 
hereby  acknowledged,  and  of  the  covenants  and 
stipulations  hereinafter  contained,  to  be  duly  kept, 
paid  and  performed  by  the  parties  hereto,  it  is 
hereby  mutually  agreed: 

I.  The  party  of  the  second  part  shall  have  the 
control  and  management  of  the  said  lands  and  leases 


574  Potlatch  Oil  &  Refining  Co.,  et  al. 

and  of  the  development  and  operation  thereof  for 
oil  and  gas  purposes,  including  the  marketing  of 
the  oil  and  gas  produced. 

II.  As  a  part  consideration  for  the  assignment 
hereinabove  mentioned,  the  party  of  the  second  part 
agrees  that  it  will  commence  the  drilling  of  a  well 
at  once,  upon  the  above  described  lands  and  at  such 
location  as  shall  be  selected  by  the  party  of  the  sec- 
ond part,  and  will  continue  said  work  in  a  diligent 
and  workmanlike  manner  to  such  a  depth  as  shall 
be  deemed  an  adequate  test  of  the  oil  and  gas  con- 
tent of  the  first  commercial  oil  sand  underlying  said 
structure  and  in  compliance  with  the  terms  and  con- 
ditions of  the  leases  of  the  party  of  the  first  part. 

III.  In  the  CA^ent  that  the  well  described  in  para- 
graph two  herein  above  shall  prove  a  commercial 
well,  the  party  of  the  second  part  shall  continue  the 
work  of  developing  and  operating  said  premises  in 
as  diligent  a  manner  as  field  and  market  conditions 
warrant  and  is  consistent  with  good  business  man- 
agement. It  will  pay  all  costs  and  expenses  of 
developing  and  operating  said  lands  for  oil  and  gas 
purposes,  as  herein  provided,  and  shall  charge  the 
said  party  of  the  first  part  fifty  (50%)  per  centum 
thereof.  Second  party  shall  market  all  oil  and  gas 
produced  upon  said  land  and  account  to  the  party 
of  the  first  part  for  the  undivided  fifty  (50%)  per 
centum  of  the  proceeds  thereof  at  the  prevailing 
market  price  at  the  wells  for  said  oil  and  gas  after 
deducting  all  royalty  oil  and  gas  or  the  proceeds 
thereof,  it  being  hereby  understood  and  agreed  that 
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al]  leases  covering  the  lands  herein  described  carry 
one-eighth  (Vs)  royalty  to  the  lessor  or  lessors.  The 
said  party  of  the  second  part  shall  be  reimbursed 
by  the  said  party  of  the  first  part  solely  from  the 
first  party's  proportion  of  the  oil  and  gas  produced 
and  sold  from  said  land.  Application  of  proceeds 
derived  from  sale  of  said  oil  and  gas  will  be  [580] 
made  to  the  credit  of  the  first  party's  account  upon 
the  first  day  of  the  month  following  that  in  which 
said  oil  and  gas  is  sold,  but  in  no  case  shall  said 
party  of  the  first  part  be  finally  held  or  charged 
beyond  its  share  or  interest  in  the  production  and 
equipment  from,  in  or  upon  said  lands.  The  party 
of  the  second  part  shall  be  entitled  to  and  shall 
charge  the  party  of  the  first  part  eight  (8%)  per 
centum  interest  upon  all  moneys  so  advanced  for 
the  development  and  operations  upon  said  land  for 
the  account  of  the  interest  of  the  first  party  until 
the  same  shall  have  been  paid  out  of  the  proceeds 
of  the  party  of  first  part 's  proportion  of  the  oil  and 
gas  produced  and  sold  as  herein  provided,  said  in- 
terest payments  to  be  also  paid  out  of  production 
provided  however  that  the  party  of  the  first  part 
shall  always  have  the  right  to  advance  its  propor- 
tion of  the  development  and  operation  costs  and 
expenses  and  thereby  avoid  said  interest  charges. 

TV.  The  party  of  the  second  part  hereby  agrees 
to  render  the  party  of  the  first  part  monthly  state- 
ments showing  the  actual  cost  and  expenses  of 
developing  and  operating  said  lands  and  leases  and 
will  remit  monthly  to  the  party  of  the  first  part  all 
proceeds  of  the  oil  and  gas  sold  from  the  interest 
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of  the  first  party  over  and  above  the  amount  neces- 
sary to  reimburse  the  party  of  the  second  part  for 
expenditures  made  by  it  for  the  account  and  interest 
of  the  party  of  the  first  part. 

V.  The  party  of  the  first  part  through  its  duly 
authorized  agents  or  representatives  shall  at  all 
times  have  access  to  the  Iniildings,  lands  and  prop- 
erty hereinabove  described  for  the  purpose  of  exam- 
ining the  operations  thereon  and  the  production 
therefrom,  and  at  all  reasonable  tunes  during  busi- 
ness hours  shall  have  the  right  to  examine  the  books 
and  records  of  the  party  of  the  second  part  insofar 
as  they  pertain  to  the  operations  conducted  under 
this  agreement. 

VI.  The  party  of  the  first  part  hereby  gives  and 
grants  unto  the  party  of  the  second  part  upon  the 
considerations  aforesaid  the  first  right  and  option 
to  purchase  the  interest  of  the  first  party  in  the 
lands  and  leases  above  described  under  and  hy 
vii-tue  of  the  terms  of  this  agreement  should  the 
first  party  at  any  time  desire  to  dispose  of  its  said 
interest,  and  the  party  of  the  second  part  grants 
unto  the  party  of  the  first  part  a  like  option,  should 
it  desire  to  dispose  of  its  interest. 

VII.  The  party  of  the  second  part  shall  fully 
comply  with  all  the  terms  and  provisions  contained 
in  the  leases  hereinabove  described  unless  and  until 
surrendered  unto  the  party  of  the  first  part,  but 
shall  have  the  right  however,  upon  the  payment  of 
One  Dollar  to  the  party  of  the  first  part,  to  sur- 
render the  whole  or  any  part  of  the  above  described 
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] eases  and  lands  embraced  and  included  therein,  and 
shall  thereafter  be  relieved  by  said  party  of  the  first 
part  from  any  further  liability  as  to  any  such  lands 
surrendered. 

The  terms  and  conditions  of  this  agreement  shall 
extend  to  and  b(^  binding  upon  the  heirs,  adminis- 
trators, successors  and  assigns  of  the  parties  hereto. 

In  Witness  Whereof,  the  parties  hereto  have 
caused  this  instrument  to  be  executed  the  day  and 
year  first  above  written. 

[Seal]  THE  SUNBURST  OIL  AND 

GAS  COMPANY, 

By  /s/  C.  R.  STEVENSON, 
President. 
Attest : 

/s/  WM.  GEO.  DAVIS, 
Secretary, 

Party  of  the  First  Part. 
Witness : 

/s/  A.  M.  GEE. 

[Seal]  THE  OHIO  OIL  COMPANY, 

By  /s/  F.  E.  HURLEY, 

Vice  President, 

Party  of  the  Second  Part. 
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Attest : 

/s/  C.  L.  FLEMING, 
Secretary. 
Witness : 

/s/  A.  M.  GEE, 

/s/  PEARL  WILLIAMSON.  [581] 

EXHIBIT  B 

Agreement 

Memorandum  of  Agreement,  Made  and  entered 
into  this  15th  day  of  September,  A.D.  1920,  by  and 
between  Robert  M.  Birck  of  Chicago,  Illinois,  party 
of  the  first  part,  and  The  Ohio  Oil  Company,  a  cor- 
poration of  Findlay,  Ohio,  party  of  the  second  part, 

Witnesseth : 

For  That  Whereas,  the  party  of  the  first  part  is 
the  owner  of  a  lease  upon  the  North  Half  of  the 
Northwest  Quarter  (Ni/oNWi^)  of  Section  24, 
To\\Tiship  10  North,  Range  26  East  of  the  Montana 
Principal  Meridian,  in  the  County  of  Musselshell 
and  State  of  Montana,  which  lease  is  subject  to  a 
five  percent  (5%)  net  royalty  to  Frank  Liess;  and. 

Whereas,  the  party  of  the  first  part  has  taken  an 
option  to  purchase  in  fee  the  Northwest  Quarter 
of  the  Northeast  Quarter  (NW14NE%)  of  Section 
24,  Township  10  North,  Range  26  East  of  the  Mon- 
tana Principal  Meridian,  in  the  County  of  Mussel- 
shell and  State  of  Montana ;  and, 

Whereas,  the  said  first  party  proposes  to  close 
his  option  on  the  said  premises  and  then  make  a 
lease  to  The  Ohio  Oil  Company  at  one-eighth  {y^) 
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Toyalty,  reserving  to  himself,  however,  a  twenty-five 
percent  (25%)  working  interest  in  and  to  the  same, 
whicli  said  lease  is  to  be  operated  nnder  the  terms 
and  conditions  hereinafter  set  forth; 

Now,  Therefore,  the  party  of  the  first  part,  for 
and  in  consideration  of  the  sum  of  One  Dollar 
($1.00)  to  him  in  hand  i)aid  by  the  party  of  the 
second  part,  receipt  of  which  is  hereby  acknowl- 
edged, and  of  the  covenants  and  agreements  herein- 
after set  forth,  agrees  to  assign,  and  does  hereby 
assign  unto  the  said  party  of  the  second  part  an 
undivided  seventy-five  percent  (15%)  interest  in 
and  to  the  two  above  described  leases,  and  agrees 
to  have  the  same  operated  under  the  following  terms 
and  conditions,  to  wdt: 

First :  The  party  of  the  first  part  agrees  that  the 
party  of  the  second  part  shall  have  the  complete 
management  and  control  of  all  of  said  property 
aforesaid,  as  well  as  the  sale  of  the  oil  therefrom. 

Second:  It  is  understood  by  and  between  the 
parties  hereto  that  the  party  of  the  first  part  has 
a  contract  with  the  Victory  Oil  Company,  a  Mon- 
tana corporation,  whereby  he  shall  pay  the  said 
Victory  Oil  Company  five  percent  (5%)  royalty  in 
the  Northwest  Quarter  of  the  Northeast  Quarter  of 
Section  24,  Township  10  North,  Range  26  East  of 
the  Montana  Principal  Meridian,  provided  the  first 
Avell  on  the  Big  Wall  Structure  is  drilled  on  this 
said  forty  (40)  acres.  In  case  said  first  well  is 
drilled  on  the  forty  (40)  acres  described,  then  the 
party  of  the  second  part  assumes  and  agrees  to  pay 
to  the  aforesaid  Victory  Oil  Company  the  said  five 
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j)ercent   (5%)   royalty,  which  said  first  party  has 
obligated  himself  to  pay. 

Third:  The  party  of  the  second  part  agrees  to 
furnish  nnto  the  party  of  the  first  part  a  monthly 
statement  covering  all  investment  and  expense,  of 
operating  said  property,  together  with  a  monthly 
statement  of  the  amount  of  the  production  of  oil 
and  gas  from  said  premises. 

Fourth:  The  party  of  the  second  part  agrees 
that  a  well  shall  be  commenced  upon  said  structure 
of  which  the  above  described  lands  are  a  part  at 
some  point  to  be  selected  and  designated  by  it 
within  sixty  (60)  days  from  the  date  hereof,  and 
the  drilling  of  the  same  to  continue  with  all  due 
diligence. 

Fifth:  In  the  event  that  the  above  described 
well,  when  completed,  shall  be  a  commercial  oil  well, 
the  party  of  the  second  part  agrees  to  diligently 
continue  the  work  of  developing  and  operating  said 
lands  for  oil  and  gas  purposes  as  fully  and  as  rap- 
idly as  is  consistent  with  good  business  management. 

Sixth :  The  party  of  the  second  part  will  pay  all 
expenses  and  costs  [582]  of  developing  and  operat- 
ing said  lands  for  oil  and  gas  purposes  as  herein 
provided  and  shall  charge  said  party  of  the  first 
part  with  twenty-five  percent  (25%)  thereof.  Said 
party  of  the  second  part  shall  market  all  of  the  oil 
and  gas  produced  from  said  lands  and  account  to 
the  party  of  the  first  part  for  the  undivided  twenty - 
five  percent  (25%)  of  the  proceeds  thereof  at  the 
prevailing  market  price  at  the  wells  for  said  oil  and 
gas,  after  deducting  all  royalty  oil  and  gas  or  the 
proceeds  thereof.   The  said  party  of  the  second  part 
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sliall  })e  reimbursed  by  the  said  party  of  the  first 
part  from  the  first  party's  proportion  of  the  oil  and 
i;as  produced  and  sold  from  said  lands.  Application 
from  the  proceeds  from  sales  of  said  oil  and  gas  will 
be  made  to  the  credit  of  the  first  party's  account  on 
the  first  day  of  the  month  following  that  in  which 
said  oil  and  gas  is  sold,  but  in  no  case  shall  the 
party  of  the  first  part  be  finally  held  or  charged 
l)eyond  the  value  of  its  share  or  interest  in  the  pro- 
duction and  equipment  from,  in  and  upon  said 
lauds.  The  party  of  the  second  part  shall  charge 
the  party  of  the  first  part  eight  percent  (8%)  in- 
terest on  all  moneys  so  advanced  for  the  develop- 
ment and  operation  of  said  lands  for  the  account 
of  the  interest  of  the  party  of  the  first  part,  until 
the  same  shall  have  been  paid  out  of  the  proceeds 
of  the  first  party's  proportion  of  the  oil  and  gas 
produced  and  sold  as  herein  provided. 

This  agreement  shall  extend  to  and  be  binding 
upon  the  respective  parties  hereto  and  their  succes- 
sors, administrators  and  assigns. 

In  Witness  Whereof,  the  parties  hereto  have 
caused  this  instrument  to  be  executed  the  day  and 
year  first  hereinabove  written. 

/s/  ROBT.  M.  BIRCK. 
Witness : 

/s/  JNO.  McFADYEN. 

THE  OHIO  OIL  COMPANY, 
By  /s/  F.  E.  HURLEY, 

Vice-President. 
Witness : 

/s/  JNO.  McFADYEN.  [583] 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  TAKING  DEPOSITION  ON 
WRITTEN  INTERROGATORIES 

To  E.  J.  McCabe,  Attorney  for  Plaintiffs,  Montana 
Power  Building,  Great  Falls,  Montana. 

Please  Take  Notice  that  the  attached  Interroga- 
tories will  be  propounded  on  defendant's  behalf  to 
A.  M.  Gee,  whose  address  is  c/o  The  Ohio  Oil  Com- 
pany, Findlay,  Ohio,  at  the  taking  of  his  Deposition 
before  Viola  Snyder,  a  Notary  Public,  whose  ad- 
dress is  Hancock  Country  Court  House,  Findlay, 
Ohio. 

Any  Cross-Interrogatories  or  objections  must  be 
served  upon  defendant  within  ten  (10)  days  from 
date  of  service  of  this  Notice. 

Dated  at  Shelby,  Montana,  this  16th  day  of  Octo-  1 
ber,  A.D.  1948. 

/s/  W.  H.  EVERETT, 

/s/  LOUIS  P.  DONOVAN, 

Attorneys  for  Defendant. 


vs.  The  Ohio  Oil  Go.  583 

[Title  of  District  Court  and  Cause.] 

INTERROGATORIES  TO  BE  PROPOUNDED 
ON  DEFENDANT'S  BEHALF  TO  A.  M. 
GEE, 

Whose  Adress  Is  c/o  The  Ohio  Oil  Company,  at 
Findlay,  Ohio,  by  Viola  Snyder,  Notary  Public, 
Whose  Address  Is  Hancock  County  Court  House, 
Findlay,  Ohio. 

1.  State  your  name  and  address. 

2.  What  is  your  occupation  or  profession  ? 

3.  Are  you  employed  by  The  Ohio  Oil  Company, 
defendant  herein,  as  one  of  its  attorneys  at  the 
present  time? 

4.  How  long  have  you  been  so  employed? 

5.  Were  you  employed  by  The  Ohio  Oil  Com- 
pany as  an  attorney  at  law  in  the  month  of  June, 
1922  ? 

6.  There  is  attached  to  the  Complaint  in  this 
action  and  marked  Exhibit  "A"  thereof,  a  copy  of 
an  Operating-  x\greement  made  and  entered  into  the 
15th  day  of  June,  1922,  by  and  between  Troy  Sweet 
Grass  Oil  Syndicate,  a  common  law  trust,  of  Shelby, 
Montana,  as  first  party,  and  The  Ohio  Oil  Company, 
a  corporation,  of  Findlay,  Ohio,  as  party  of  the  sec- 
ond part.  Please  state  whether  you  had  anything 
to  do  with  the  preparation  of  the  [585]  Operating 
Agreement  referred  to,  or  the  execution  of  same  by 
the  parties  thereto. 

7.  If  you  answer  the  foregoing  question  in  the 
affirmative,  please  state  fully  what  connection  you 
had  with: 
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(a)  The  jireparation  of  the  said  Operating 
Agreement. 

(b)  What  other  persons  were  present, 
(e)     Where  the  agreement  was  prepared. 

(d)  Whether,  after  same  was  first  prepared, 
any  changes  were  made  therein  at  the  instance 
of  any  of  the  parties  thereto. 

(e)  If  you  state  that  a  change  or  changes 
were  made  in  the  language  of  the  operating 
agreement  after  it  was  first  prepared,  state  at 
whose  instance  the  change  was  made  and  state 
fully  what  was  said  in  regard  to  same,  and  by 
whom  the  request  or  statements  were  made. 

8.  AVere  you  personally  present  when  the  agree- 
ment was  executed  by  the  respective  parties  thereto  ? 

9.  If  you  answer  the  foregoing  question  in  the 
affirmative,  please  state: 

(a)  Where  the  agreement  was  executed. 

(b)  Who  was  present. 

(c)  Any  explanations  or  discussions  between 
the  parties,  or  their  representatives,  in  regard 
to  the  terms  of  the  Operating  Agreement  or  the 
interpretation  of  the  language  thereof,  and  give 
the  substances  of  the  discussion. 

10.  Were  you  present  when  the  terms  of  the 
Operating  Agreement  were  negotiated  and  discussed 
by  the  parties  thereto? 

11.  If  there  was  any  such  negotiation  or  discus- 
sion, please  state  where  the  same  took  place  and  the 
date  and  hour  that  same  took  place,  and  [586]  the 
substance  of  what  was  said. 
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12.  There  is  on  file  in  this  case  a  Deposition 
given  by  Mr.  T.  P.  Jones,  in  which  Mr.  Jones  testi- 
fied that  Mr.  Hurley  and  Mr.  Gee  came  to  the  office 
of  Troy  Sweet  Grass  Oil  Syndicate,  in  Shelby,  Mon- 
tana, on  the  morning  of  June  15,  1922,  and  asked 
him  if  he  could  and  would  make  an  Operating 
Agreement  on  some  land  held  by  Mr.  Jones'  Com- 
])any  (page  12,  Jones  Deposition).  Please  state  if 
the  foregoing  statement  by  Mr.  Jones  is  correct, 
and  if  not  correct,  please  make  a  full  statement  of 
the  transaction  that  actually  occurred. 

13.  Mr.  Jones  testified  further  (page  13,  Jones 
Deposition) :  ' '  I  told  them  that  I  would  enter  into 
an  agreement  with  them  but  not  where  any  ex- 
penses would  be  charged  to  this  land  off  of  the  lease, 
of  Findlay,  Ohio,  or  any  place  else,  off  of  that  lease, 
and  so  then  after  a  conversation  quite  a  while  Mr. 
Hurley,  or  one  of  them,  spoke  up  and  said,  well 
the  charges  wouldn't  be  in  excess  of  probably  ten 
per  cent,  and  I  told  them  'all  right,  gentlemen,  if 
that  is  all  it  will  be,  I  will  give  you  45%  and  you 
can  take  55%,  and  3^ou  can  pay  the  expenses  and 
put  that  into  a  lease  and  wt  can  make  an  agree- 
ment,' and  Mr.  Gee  said  he  would  write  up  that 
kind  of  an  agreement.  I  said  'There  is  a  type- 
writer here  and  paper.'  He  said  'I  have  a  type- 
writer right  over  here  and  I  will  go  over  and  write 
it,'  which  he  did,  and  when  he  came  back,  he  had 
an  operating  agreement  written  up  in  duplicate.  I 
think  it  was  triplicate." 

Please  state  w^hether  any  such  conversation  took 
place  in  your  presence. 
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14.  After  the  proposed  form  of  Operating 
Agreement  was  prepared  and  submitted  to  Mr. 
T.  P.  Jones,  did  he  make  any  objection  to  the  lan- 
guage of  it,  and  if  so,  what  objection  did  he  make? 

15.  Did  you  at  that  time  and  place  say  to  Mr. 
Jones,  "I  will  go  and  rewrite  it  and  include  it  in 
there,"  meaning  a  provision  to  the  effect  [587]  that 
The  Ohio  Oil  Company  would  pay  all  of  the  ex- 
penses outside  the  boundaries  of  the  lease,  or  any- 
thing to  that  effect? 

16.  Did  you  thereafter  go  and  rewrite  the  Oper- 
ating Agreement  and  return  again  with  the  Operat- 
ing Agreement,  as  rewritten? 

17.  Did  you  on  your  return  with  the  Operating 
Agreement,  as  rewritten,  point  out  to  Mr.  Jones  a 
certain  paragraph  and  say  to  him  that  that  para- 
graph covered  the  objections  that  he  had,  and  that 
there  would  be  no  charges  against  the  Troy  Sweet 
Grass  Oil  Syndicate  except  what  was  done  on  their 
ground?    (Jones  Deposition,  p.  19.) 

18.  Was  any  such  statement  made  by  Mr.  F.  E. 
Hurley  or  by  any  other  representative  of  The  Ohio 
Oil  Company  in  your  presence? 

19.  Did  you  or  any  other  representative  of  The 
Ohio  Oil  Company  at  or  before  the  Operating 
Agreement  dated  June  15,  1922,  and  a  copy  of  which 
is  attached  to  the  Complaint  herein,  w^as  executed, 
state  or  represent  to  Mr.  T.  P.  Jones  that  under 
the  terms  of  the  agreement  only  expenses  incurred 
on  the  lease  in  the  drilling  of  wells  and  putting 
them  into  production,  would  be  charged  against 
Troy  Sweet  Grass  Oil   Syndicate   and  that  there 
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would  be  no  ])art  of  the  expenses  charged  against 
Troy  Sweet  Grass  Oil  Syndicate  after  the  wells 
were  drilled  and  put  into  production?  (Jones  Depo- 
sition, pp.  51-52.) 

20.  Did  you  or  any  other  representative  of  The 
Ohio  Oil  Company  state  to  Mr.  Jones  in  connection 
\vith  the  Operating  Agreement  above  mentioned, 
that  no  part  of  the  cost  of  operation,  pumping  the 
wells,  would  be  charged  to  Troy  Sweet  Grass  Oil 
Company  or  its  successors?  (Jones  Deposition,  pp. 
52-54.)  [588] 

21.  Your  attention  is  called  to  the  following  pro- 
vision in  paragraph  III  of  the  Operating  Agree- 
ment, to  wit: 

''But  in  no  case  shall  said  party  of  the  first 
part  be  finally  held  or  charged  beyond  its  share 
or  interest  in  the  production  and  equipment 
from,  in  or  upon  said  lands"; 

Did  you  or  Mr.  Hurley,  in  your  presence,  point  out 
the  above  provision  to  Mr.  Jones  and  say  to  him 
that  under  the  above  provision  there  would  be  noth- 
ing charged  to  Troy  Sweet  Grass  Oil  Syndicate 
after  the  wells  were  put  into  operation  (Jones  Depo- 
sition, p.  54),  or  anj^hing  to  that  effect? 

22.  Had  you  or  Mr.  Hurley,  in  your  presence, 
discussed  with  Mr.  T.  P.  Jones  the  terms  of  the 
proposed  Operating  Agreement  at  any  time  previ- 
ous to  June  15,  1922  (the  date  on  which  it  was 
executed)  ? 

23.  If  you  answer  the  foregoing  question  in  the 
affirmative,  state  when  the  discussions  took  place, 
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and  where  the  discussions  took  place,  and  who  was 
present. 

24.  Did  The  Ohio  Oil  Company  have  an  office 
in  Shelby,  Montana,  on  June  15,  1922? 

25.  If  you  answer  the  foregoing  question  in  the 
affirmatiYe,  please  state  where  the  office  was  located, 
and  about  the  date  that  it  was  opened. 

26.  Were  you  personally  acquainted  with  Mr. 
F.  E.  Hurley  in  his  lifetmie? 

27.  State  what  office,  if  any,  Mr.  F.  E.  Hurley 
held  with  The  Ohio  Oil  Company  in  June,  1922,  and 
approximately  how  long  he  held  such  office. 

28.  State  whether  Mr.  F.  E.  Hurley  is  living  or 
dead  at  the  present  date. 

29.  If  you  state  that  Mr.  Hurley  is  deceased  at 
the  present  date,  state  if  you  can,  the  time  and  place 
of  his  death.  [589] 

30.  State  fully  how,  or  in  what  manner,  you  be- 
came acquainted  with  the  fact  as  to  the  time  and 
place  of  Mr.  F.  E.  Hurley's  death. 

31.  Did  you  know  A.  M.  Sellery  in  his  lifetime  ? 

32.  If  you  answer  the  foregoing  question  in  the 
affirmative,  state  what  position,  if  any,  A.  M.  Sellery 
held  with  The  Ohio  Oil  Company  in  June,  1922,  and 
approximately  how  long  he  held  such  office. 

33.  State  whether  Mr.  A.  M.  Sellery  is  living  or 
dead  at  the  present  date. 

34.  If  you  state  that  Mr.  Sellery  is  deceased  at 
the  present  date,  state  if  you  can,  the  time  and  place 
of  his  death. 

35.  State  fully  how,  or  in  what  manner,  you  l^e- 
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came  acquainted  with  the  fact  as  to  the  time  and 
place  of  Mr.  A.  M.  Sellery's  death. 

36.  Did  you  know  Mr.  John  McFadyen  in  his 
lifetime? 

37.  If  you  answer  the  foregoing  question  in  the 
affirmative,  state  what  position,  if  any,  John  Mc- 
Fadyen held  with  The  Ohio  Oil  Company  in  June, 
1922,  and  axjproximately  how  long  he  held  such 
office. 

38.  State  wliether  Mr.  John  McFadyen  is  living 
or  dead  at  the  present  date. 

39.  If  you  state  that  Mr.  McFadyen  is  deceased 
at  the  present  date,  state  if  you  can,  the  time  and 
place  of  his  death. 

40.  State  fully  how,  or  in  what  manner,  you  be- 
came acquainted  with  the  fact  as  to  the  time  and 
place  of  Mr.  John  McFadyen 's  death.  [590] 

41.  Did  you  know  Mr.  F.  B.  Firmin  in  his  life- 
time ? 

42.  If  you  answer  the  foregoing  question  in  the 
affirmative,  state  what  position,  if  any,  F.  B.  Firmin 
held  with  The  Ohio  Oil  Company  in  June,  1922,  and 
approximately  how  long  he  held  such  office. 

43.  State  Avhether  Mr.  F.  B.  Firmin  is  living  or 
dead  at  the  present  date. 

44.  If  you  state  that  Mr.  Firmin  is  deceased  at 
the  present  date,  state  if  you  can,  the  time  and  place 
of  his  death. 

45.  State  fully  how,  or  in  what  manner,  you  be- 
came acquainted  with  the  fact  as  to  the  time  and 
place  of  Mr.  F.  B.  Firmin 's  death. 
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Dated  at  Shelby,  Montana,  this  16th  day  of  Octo- 
ber, A.D.  1948. 

/s/  W.  H.  EVERETT, 

/s/  LOUIS  P.  DOXOVAN, 

Attorneys  for  Defendant. 

[Title  of  District  Court  and  Cause.] 

CROSS-INTERROGATORIES  TO  BE  PRO- 
POUNDED OX  PLAINTIFFS'  BEHALF 
TO  A.  M.  GEE, 

Whose  Address  Is  c/o  The  Ohio  Oil  Company,  at 
Findlay,  Ohio,  by  Viola  Snyder,  Notary  Public, 
Whose  Address  Is  Hancock  County  Court  House, 
Findlay,  Ohio. 

1.  If  you  answer  defendant's  direct  interroga- 
tories numbers  3  and  4  substantially  to  the  effect 
that  you  are  employed  as  one  of  the  attorne^ys  for 
the  Ohio  Oil  Company  at  the  j^resent  time,  and 
state  the  length  of  time  that  you  have  l^een  so  em- 
ployed, please  state: 

a.  In  what  other  capacities  besides  that  of 
attorney  you  have  been  employed  by  the  Ohio 
Oil  Company. 

b.  The  names  of  the  cities  and  towns  where 
you  have  been  located  during  the  period  of  your 
employment. 

(*.  The  approximate  period  of  time  spent  in] 
your  employment  in  the  various  places. 

d.  The  general  nature  and  character  of  yourj 
employment  and  duties  while  employed  in  the 
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various   cities   and  towns   in   which   you   were 
located  during  the  term  of  your  employment. 

2.  If  you  answer  defendant's  direct  interroga- 
tory numl^er  6  in  the  affirmative,  please  state: 

a.  The  name  or  names  of  the  person  or  per- 
sons who  requested  you  to  become  connected 
with  the  preparation  or  execution  of  the  Oper- 
ating Agreement. 

b.  The  office  or  position  held  by  such  person 
or  persons  with  the  Ohio  Oil  Company  at  the 
time. 

c.  If  you  were  acting  as  attorney  for  the 
Ohio  Oil  Company  at  the  time.  [593] 

3.  If  you  answer  defendant's  direct  interroga- 
tory number  7  sul)stantially,  among  other  things,  to 
the  effect  that  other  persons  were  present,  please 
state : 

a.  The  name  or  names  of  the  person  or  per- 
sons present. 

1).  What  position  or  positions  wdth  the  Ohio 
Oil  Company  were  held,  at  the  time,  by  such 
persons,  respectively. 

4.  If  vou  answer  defendant's  direct  interrosra- 
tory  number  9  substantially,  among  other  things,  to 
the  effect  that  there  were  explanations  or  discus- 
sions in  regard  to  the  terms  of  the  Operating 
Agreement  or  the  interpretation  of  the  language 
thereof,  please  state: 

a.  Whether,  subsequent  to  the  execution  of 
the  Operating  Agreement,  you  ever  discussed 
with  any  person  or  persons  the  substance  of 
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the  explanations  or  discussions  in  regard  to  the 
terms  of  the  Operating  Agreement  or  the  inter- 
pretation of  the  language  thereof,  and  if  you 
answer  that  you  did  have  such  discussions,  state 
the  approximate  dates,  the  names  of  the  city 
or  town  in  which  you  had  any  such  discussion, 
and  the  names  of  the  persons  w^ith  whom  any 
discussion  was  had,  and  if  such  person  or  per- 
sons were  connected  with  the  Ohio  Oil  Com- 
pany in  an  official  position  or  employed  by  said 
company,  please  state  the  official  position  held 
and  the   capacity  in  which   such  person  was 
emploj^ed. 
5.     In  defendant's  direct  interrogatory  number 
21,  your  attention  has  been  directed  to  a  quoted 
provision   from   paragraph   III   of   the   Operating 
Agreement.    State  whether  or  not,  at  the  time  this 
provision  was  inserted  in  the  Operating  Agreement 
it  was  your  understanding  of  the  provision  that 
there  would  be  a  final  accounting  held  between  the 
Ohio  Oil  Company  and  the  other  party  to  the  Oper- 
ating Agreement  for  the  purpose  of  finally  deter- 
mining the   items   of   expense   connected   with   the 
performance  of  the  Operating  Agreement  by  the 
Ohio  Oil  Company  that  was  to  be  finally  charged 
against  the  [594]  Party  of  the  First  Part  or  against 
the  Troy-Sweet  Grass  Oil  Syndicate  and  you  are  re- 
quested to  answer  this  interrogatory  yes  or  no. 
Dated  this  28th  day  of  October,  1948. 

E.  J.  McCABE, 

Attorney  for  Plaintiffs. 

[Endorsed]  :     Filed  December  23,  1949.  [595] 
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DEPOSITION  OF  KENNETH  G.  LUKE 

Be  it  remembered  that  pursuant  to  stipulation  of 
the  above-named  plaintiffs  and  defendant,  a  duly 
certified  copy  of  which  stipulation  is  hereunto  an- 
nexed, and  on  the  18th  day  of  June,  1948,  at  Spo- 
kane, State  of  Washington,  before  me  George 
Stewart,  a  Notary  Public  in  and  for  the  State  of 
Washington,  duly  appeared  Kenneth  G.  Luke,  a 
witness  produced  on  behalf  of  the  defendant  in  the 
above-entitled  action  now  pending  in  the  above- 
entitled  court,  who,  being  first  by  me  duly  sworn, 
was  then  and  there  examined  and  interrogated  by 
Louis  P.  Donovan,  of  counsel  for  the  defendant, 
the  plaintiffs  being  represented  by  their  attorney, 
E.  J.  McCabe,  and  testified  as  follows :  [598] 

KENNETH  G.  LUKE 

being  first  duly  sworn  to  tell  the  truth,  the  whole 
truth  and  nothing  but  the  truth  in  the  above-entitled 
cause,  w^as  examined  on  behalf  of  the  Defendant, 
and  testified  as  f oUow^s : 

Direct  Examination 

By  Mr.  Donovan: 

Q.  Will  you  state  your  name. 

A.  Kenneth  G.  Luke. 

Q.  And  how  old  are  you,  Mr.  Luke*? 

A.  Sixty-four. 

Q.  And  your  present  occupation  and  residence? 

A.  My  residence  is  514  First  Avenue,  West.  My 


594  Potlatch  Oil  d  Refining  Co.,  et  al. 

(Deposition  of  Kenneth  G.  Luke.) 

occupation  is,  I  think  I  will  say  a  public  accountant. 

Q.  You  gave  the  street  number.  That  is  Spo- 
kane, Washington? 

A.     Yes,  Ridj^ath  Hotel,  Spokane,  Washington. 

Q.  And  how  long  have  you  lived  in  Spokane,  Mr. 
Luke? 

A.  I  have  lived  at  the  Ridpath  Hotel  for  twenty 
years  or  better. 

Q.  That  is  enough.  Prior  to  coming  to  Spokane, 
did  you  live  in  Montana?  A.     I  did. 

Q.     And  where  were  you  living  in  1921  and  '22  ? 

A.  I  was  in  Shelby  myself  most  of  the  time.  I 
think  my  family  were  in  Kalispell  in — I  don't 
know  when  I  moved  here ;  I  think  it  was  '21  or  '22. 
Anyway,  I  lived  in  Kalispell  for  a  time  before 
coming  here. 

Q.  For  the  purpose  of  fixing  the  time,  the  Camp- 
bell discovery  well  was  drilled  in,  I  believe,  March, 
1922.  Campbell  had  been  drilling  it  for  practically 
a  year  prior  [599]  to  that,  I  believe. 

A.  Well,  I  think  I  could  say  that  personally  I 
was  living  at  the  Rainbow  Hotel  in  Shelby.  I  think 
perhaps  I  wasn't  at  the  Rainbow  Hotel  at  that 
time  because  I  think  I  helped  Tom  start  that  hotel 
after  that.  I  was  in  Shelby,  Montana. 

Q.  And  attached  to  the  complaint  in  this  action 
as  an  exhibit  is  a  copy  of  an  operating  agreement 
dated  June  15,  1922,  between  Troy-Sweet  Grass  Oil 
Syndicate  of  Shelby,  Montana,  as  party  of  the 
first  part,  and  Ohio  Oil  Company  as  party  of  the 
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second  part,  and  that  appears  to  be  executed  on 
behalf  of  the  Troy-Sweet  Grass  Oil  Syndicate  by 
T.  P.  Jones,  President,  and  Kenneth  G.  Luke,  Sec- 
retary. Are  you  the  Kenneth  G.  Luke,  Secretary  of 
Troy-Sweet  Grass?  A.     I  am. 

Q.     In  19221  A.     I  am. 

Q.     And  you  were  acquainted  with  T.  P.  Jones  ? 

A.     I  was. 

Q.  Do  you  recall  the  time  and  place  of  the 
execution  of  this  operating  agreement  that  I  have 
just  referred  to? 

A.     On  my  part?   The  execution  on  my  part? 

Q.  Yes.  Well,  the  execution  of  all  of  the  parties 
if  you  saw  it  executed  by  the  other  parties  ? 

A.  I  don't  think  I  saw  it  executed  by  the  other 
parties.  I  think  they  had  already  signed  the  papers 
when  they  came  to  me  for  signature,  and  it  was  in 
the  office  of  the  Troy- Sweet  Grass  Oil  Syndicate, 
which  had  been  my  former  office,  preceding  the  or- 
ganization of  that  syndicate,  [600]  over  the  First 
National  Bank  Building  on  the  north  side  of  the 
tracks  in  Shelby,  Montana.  As  I  remember  it,  it 
was  in  the  forenoon. 

Q.     On  the  date  that  the  instrument  bears? 

A.     I  would  say  so. 

Q.  Do  you  recall  the  representatives  or  officers 
of  the  Ohio  Oil  Company  who  signed  that  instru- 
ment ? 

A.  I  do.  Mr.  Hurley  of  Findlay,  Ohio,  and  Mr. 
Sellery. 

Q.     Art  Sellery?  A.     Yes. 
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Q.  Were  you  acquainted  with  either  of  these 
gentlemen  prior  to  the  date  of  the  execution  of  this 
operating  agreement? 

A.  I  knew  Mr.  Sellery,  I  believe.  I  think  I  had 
met  him  previous  to  that.  I  don't  remember  if  I 
knew  Mr.  Hurley  or  not. 

Q.  Do  you  recall  who  prepared  the  operating 
agreement  or  anything  about  that  part  of  the  trans- 
action ?  A.     I  do  not. 

Q.     Well,  how  did  it  come  to  you,  Mr.  Luke? 

A.  As  I  remember  it,  Mr.  Hurley  and  Mr.  Jones 
and  Mr.  Sellery  came  to  the  office  over  the  First 
National  Bank  Building  in  Shelby  and  laid  the 
agreement  before  me  and  asked  me  to  sign  it  as 
Secretary  and  attach  the  seal  of  the  syndicate  to 
the  agreement. 

Q.  Do  you  recall  whether  they  came  there  to- 
gether ? 

A.  I  think  they  did.  I  think  they  all  came  up 
together.   It  was  upstairs. 

Q.  And  are  we  to  imder stand  that  the  papei-s 
were  all  prepared  at  that  time  ? 

A.  As  I  remember  it,  they  were  all  prepared 
and  they  just  [601]  simply  came  up  there  and 
asked  me  to  sign. 

Q.  And  was  there  any  discussion  in  your  pres- 
ence about  the  terms  under  discussion,  either  be- 
tween you  and  the  representatives  of  the  Ohio  Oil 
Company  or  between  Mr.  T.  P.  Jones  and  the 
representatives  of  the  Ohio  Oil  Company  ? 
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A.  Not  there,  no.  I  don't  think  so.  I  don't  re- 
member any  such. 

Q.  Did  you  examine  the  operating  agreement 
yourself  ? 

A.  Well,  I  think  I  just  glanced  over  it.  They 
were  in  a  hurry,  and  as  I  remember,  Mr.  Jones 
told  me  that  it  was  fully  understood  and  that  it 
was  all  right,  "Go  ahead  and  sign  it  and  put  the 
seal  on  it." 

Q.     Before  you  got  through  reading  it? 

A.  Yes,  before  I  had  read  it  through.  In  fact, 
I  don't  know  as  I  read  it  very  thoroughly  at  the 
time. 

Q.  Well,  it  is  a  document  I  think  of  about  three 
pages.  A.     I  have  seen  it  since. 

Q.  And  about  how  long  after  those  gentlemen 
came  to  the  office  was  it  when  the  execution  was 
completed  by  signatures  of  all  the  parties'? 

A.  Oh,  I  would  say  within — As  I  remember  it,  it 
was  all  signed  by  them,  and  it  took  not  over  ten 
minutes  for  me  to  sign  it  and  attach  the  seal  of 
the  syndicate.  I  don't  think  they  signed  it  in  my 
presence.  I  don't  remember  that.  I  think  they  had 
signed  it. 

Q.  And  this  took  place  at  the  office  of  the  Troy- 
Sweet  Grass  Oil  Company?  A.     That  is  right. 

Q.  Was  that  on  the  second  floor  of  the  First 
National  Bank  Building?  [602] 

A.     That  is  right. 

Q.  Or  the  building  usually  called  the  First  Na- 
tional Bank  in  Shelby,  Montana  ? 
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A.     That  is  right. 

Q.  And  that  is  on  the  north  side  of  the  Great 
Northern  tracks?  A.     That  is  right. 

Q.  Have  you  been  connected  with  the  Troy- 
Sweet  Grass  Oil  Syndicate  for  some  time? 

A.     I  had  been  one  of  the  three  organizers  of  it. 

Q.  And  were  you  also  actively  connected  wdth 
its  business  affairs,  too? 

A.  I  had  been  very  active  in  the  business  aifairs 
of  it  up  until  the  time  that  Mr.  Jones  came  into 
the  picture.  Probably  I  drew  the  trust  agreement 
myself.  Mr.  I.  W.  Hansen  of  Kalispell,  and  it  seems 
to  me,  it  was  H.  C.  Stapleton  was  the  other  member 
of  the  three  that  signed  the  trust  agreement  at  the 
time,  as  I  remember  it. 

Q.  Were  you  instmmental  in  obtaining  leases 
for  the  Troy-Sweet  Grass  Oil  Company? 

A.  I  think  I  acquired  all  of  the  leases  of  the 
Troy-Sweet  Grass  Oil  Company. 

Q.  You  were  acquainted  in  Toole  County  and  had 
lived  there  for  quite  a  number  of  years  ? 

A.     That  is  right. 

Q.  And  knew  most  of  tlie  landowners  in  the 
area  of  the  Kevin-Sunburst  field  ? 

A.     That  is  right. 

Q.  Do  you  recall  how  long  you  remained  an 
officer  of  Troy-Sweet  Grass  Oil  Syndicate  after 
June  15,  1922,  which  [603]  was  the  date  of  the 
operating  agreement  ? 

A.  Yes,  the  operating  agreement  was  dated 
June  15,  1922,  between  the  Troy-Sweet  Grass  and 
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tlie  Ohio  Oil,  and  after  that  sometime,  I  don't  know 
how  long,  the  corporation  was  formed  known  as  the 
Potlatch  Oil  and  Refining  Company.  Anyway,  I 
remained  with  the  Troy-Sweet  Grass  up  to  that  time 
and  I  don't  know  how  long  after  the  organization 
of  the  Potlatch  Oil  and  Refining  Company.  That 
is  a  long  time  ago. 

Q.  The  complaint  in  this  action  alleges,  the  com- 
plaint of  the  Potlatch  Oil  and  Refiining  Company 
and  Inland  Empire  Oil  and  Gas  Syndicate,  alleges 
in  Paragraph  IX  of  the  complaint  that  "On  the 
18th  day  of  August,  A.D.  1923,  the  aforesaid  Troy- 
Sweet  Grass  Oil  Syndicate  assigned  and  set  over 
and  transferred  unto  the  plaintiff,  Potlatch  Oil 
and  Refining  Company,  all  of  its  remaining  interest 
of  the  Troy-Sweet  Grass  Oil  Syndicate  aforesaid  in 
the  lands  and  leases  embraced  in  the  operating 
agreement."  According  to  your  recollection,  would 
you  say  that  date  is  correct  or  probably  correct*? 

A.     Oh,  I  presume  it  is.  I  presume  it  is  right. 

Q.  And  I  believe  that  that  assignment  shows 
yourself,  Kenneth  Luke,  as  executing  it  as  Secre- 
tary, does  it  not  ? 

Mr.  McCabe:  I  might  have  a  certified  copy  of 
that. 

Q.  (By  Mr.  Donovan)  :  It  appears  that  you  did 
not  sign  this.  It  is  signed  by  J.  A.  Harsh,  Secretarj^ 

A.     Well,  I  had  left  prior  to  that  time,  then. 

Q.  Does  that  refresh  your  mind  at  all  as  to  about 
the  time  your  official  connection  with  Troy-Sweet 
Grass  terminated? 
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A.  Yes.  I  seem  to  recollect  that  I  was — I  am 
not  sure.  I  [604]  wouldn't  know.  It  seems  to  me 
I  was  Secretary  of  the  Potlatch  Oil  and  Refining 
Company  when  it  was  first  organized,  for  a  short 
time.  I  may  be  absolutely  wrong.  This  was  made 
on  the  18th  of  August,  1923.  And  the  operating 
agreement  was  made  on  June  15,  1922,  so  I  would 
say  possibly  a  year  after  the  execution  of  the  agree- 
ment, a  year  or  thereabouts. 

Q.  Do  you  recall  how  soon  after  the  execution 
of  this  operating  agreement  with  the  Ohio  Oil  Com- 
pany by  Troy- Sweet  Grass  Oil  Syndicate  that  the 
Ohio  Oil  Company  commenced  development  upon 
the  Oil  Company's  properties  involved  in  the  oper- 
ating agreement? 

A.  I  would  say  within  three  or  four  months. 
They  started  on  the  west  end  of  what  is  known  as 
the  Israel  Sindon  tract,  which  I  believe  was  the 
north  half  of  Section  1-35-2,  I  believe. 

Q.  Township  Thirty-five  North,  Range  Two 
West?  A.     Yes. 

Q.  And  were  you  acquainted  with  the  tract  of 
land  which  had  been  known  as  the  Irving  H.  Baker 
lease  or  the  Ohio  lease  ? 

A.    Yes,  I  drew  the  lease  on  it. 

Q.  Were  you  instrumental  in  obtaining  that 
lease  ?  A.    Yes,  sir,  very  much. 

Q.  That  lease,  I  believe,  was  taken  direct  to  the 
Potlatch  Oil  and  Refining  Company  ? 

A.    It  was  taken  direct  to  Troy- Sweet  Grass. 


I 


vs.  The  Ohio  Oil  Co.  601 

(Deposition  of  Kenneth  G.  Luke.) 

Q.  That  lease  became  an  important  producer, 
did  it  not?  A.     Yes,  it  did. 

Q.  Was  that  lease  in  production  for  some  time 
before  you  severed  your  connection  with  Troy- 
Sweet  Grass  Oil  Syndicate?  [605] 

A.  I  don't  think  it  was.  I  don't  remember 
whether  they  had  started  their  first  well  on  it  or 
not,  but  offhand  I  would  say  ''No."  They  might 
have  drilled  the  first  well.  As  I  remember,  the 
first  well  was  a  small  well.  Of  course,  I  was  in  the 
field.  I  was  well  acquainted  with  it.  Whether  or 
not  I  was  still  with  the  Troy-Sweet  Grass  when  they 
started  operations  on  the  Baker  lease,  I  wouldn't 
remember, 

Q.  In  this  case,  Mr.  Luke,  the  plaintiffs  have 
heretofore  taken  the  deposition  of  T.  P.  Jones,  and 
Mr.  Jones  states  that  the  Baker  lease  was  drilled, 
he  thought,  in  late  June  or  the  first  of  July,  some- 
thing like  that,  in  1922.  Of  course,  that  is  a  matter 
of  record.  Does  that  refresh  your  mind  at  all  % 

A.  Well,  as  I  remember  it,  the  first  well  the 
Ohio  Oil  Company  drilled  was  the  Sindon  well — I 
may  be  wrong — in  Section  1.  Yes.  That  would  take 
them  at  least — The  operating  agreement  is  June  15, 
1922.  I  don't  know  how  soon  after  that  they  drilled 
the  Sindon  well,  but  it  would  take  them  at  least 
thirty  days  to  drill  the  Sindon  well — at  that  time, 
in  those  days  of  operation — or  more. 

Q.  Well,  is  it  a  fact  that  very  shortly  after  the 
operating  agreement  was  made  that  the  Ohio  pro- 
ceeded with  development?  A.     Oh,  yes. 
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Q.     Of  the  leases'?  A.     Yes. 

Q.  During  the  time  that  you  were  Secretary  or 
Trustee  of  the  Troy-Sweet  Grass  Oil  Sj^ndicate,  were 
there  any  arguments  [606]  or  disputes  about  the 
charges  made  by  the  Ohio  interests  to  Troy- Sweet 
Grass  Oil  Syndicate,  any  arguments  or  disputes 
with  the  Ohio  Oil  Company  about  its  charges  made 
against  Troy-Sweet  Grass  Oil  Company  ? 

A.     I  w^ould  say  no,  none. 

Q.  And  as  I  understood  your  testimony  a  little 
while  ago,  that  on  the  morning  of  the  execution  of 
this  operating  agreement,  after  Mr.  Hurley  and 
Mr.  Sellery  and  Mr.  Jones  came  to  the  Troy-Sweet 
Grass  office,  there  was  no  discussion  in  that  office 
before  the  execution  of  the  contract? 

A.    No,  I  would  say  not. 

Q.  Those  three  men  whom  I  have  just  named, 
Mr.  T.  P.  Jones,  Mr.  Hurley  of  the  Ohio  and  Mr. 
Sellery  of  the  Ohio,  came  there  together,  according 
to  your  recollection  ? 

A.     As  I  remember  it,  yes,  sir. 

Q.  And  they  had  the  operating  agreement  with 
them  fully  prepared  ? 

A.     That  is  as  I  remember  it,  Mr.  Donovan. 

Q.  And  merely  asked  you  to  execute  it  as  Sec- 
retary of  the  Troy-Sweet  Grass  Oil  Syndicate  and 
attach  the  seal  ?  A.     That  is  right. 

Q.    And  that  you  did?  A.     I  did. 

Q.  And  that  was  merely  a  matter  of  probably 
ten  minutes  or  twenty  minutes  after  they  came  to 
the  office? 
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A.  That  is  it.  I  would  say  not  over  twenty 
minutes. 

Q.  And  so  far  as  you  recall,  during  the  period 
of  time  that  you  were  connected  with  Troy-Sweet 
Grass  Oil  Syndicate,  Troy-Sweet  Grass  Oil  Syndi- 
cate had  no  complaint  against  [607]  the  Ohio  Oil 
Company  because  of  its  operations  under  the  oper- 
ating agTeement  or  charges  made  under  the  operat- 
ing agreement? 

Mr.  McCabe:  Now,  just  a  minute.  To  that  the 
plaintifPs  object  on  the  ground  it  calls  for  a  conclu- 
sion of  the  witness  and  is  incompetent,  irrelevant 
and  immaterial,  and  no  proper  foundation  has 
been  laid  for  the  admission  of  such  evidence. 

Q.  (By  Mr.  Donovan)  :  Will  you  answer  that, 
Mr.  Luke? 

A.  I  don't  remember  any  controversy  existing 
up  to  the  time  I  left. 

Q.  And  state,  if  you  can,  whether  during  that 
period  of  time  up  until  you  severed  your  connection 
with  Troy-Sweet  Grass  Oil  Syndicate,  whether  the 
operations  of  the  Ohio  Oil  Company  under  its  oper- 
ating agreement  and  charges  made  under  it  were 
entirely  satisfactoiy. 

Mr.  McCabe:  Just  a  minute.  To  which  we  ob- 
ject on  the  ground  it  calls  for  a  conclusion  of  the 
witness  and  no  proper  foundation  has  been  laid  for 
the  admission  of  the  testimony,  and  it  is  wholly 
incompetent,  irrelevant  and  immaterial. 

Mr.  Donovan:    I  am  limiting  this  to  the  time 
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when  you  were  still  the  secretary  of  the  Troy-Sweet 

Grass  Oil  Syndicate. 

Mr.  McCabe:     I  renew  the  objection. 

A.    What  was  the  question,  please? 

(Question  read.) 

A.     As  far  as  I  know. 

Q.  (By  Mr.  Donovan) :  Well,  will  jou  complete 
that.  You  mean  as  far  as  you  know  they  were  ?  [608] 

A.    As  far  as  I  know  they  were,  yes. 

Mr.  Donovan:  I  think  you  may  cross-examine, 
Mr.  McCabe. 

Mr.  McCabe:     No  cross-examination. 

Mr.  Donovan:  By  agreement,  the  further  hear- 
ing of  this  deposition  will  be  adjourned  imtil  Tues- 
day at  1:00  o'clock  to  sign  the  deposition. 

/s/  KENNETH  G.  LUKE, 

Signature   of  Witness.   [609] 

Certificate  of  Notary  Public 

State  of  Washmgton, 
County,  of  Spokane — ss. 

I,  Geo.  J.  Stewart,  a  Notary  Public  in  and  for 
the  State  of  Washington,  do  hereby  certify  that 
the  witness,  Kemieth  G.  Luke,  in  the  foregoing 
deposition  named,  was  by  me  duly  sworn  upon 
oath  to  testify  the  truth,  the  whole  truth  and  noth- 
ing but  the  truth  ui  said  cause ;  that  said  deposition 
was  taken  pursuant  to  stipulation,  a  duly  certified 
copy  of  which  stipulation  is  hereunto  annexed  and 
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hereby  referred  to,  on  the  18th  day  of  June,  1948, 
between  the  hours  of  10:00  o'clock  a.m.  of  said  day 
and  the  hour  of  1:00  o'clock  p.m.  of  the  22iid  day 
of  June,  1948;  that  I  stenographically  took  and 
transcribed  and  reduced  to  writing  in  typewritten 
form  and  recorded  the  testimony  of  said  witness, 
and  w-hen  completed  said  deposition  was  carefully 
read  by  said  witness  and  by  him  stated  to  be  correct 
and  was  by  him  subscribed  in  my  presence. 

I  do  hereby  further  certify  that  all  objections 
made  to  the  evidence  presented  have  been  noted 
upon  said  deposition,  and,  at  the  time  of  the  taking 
of  said  deposition,  no  objections  were  made  to  the 
qualifications  of  the  officer  taking  the  deposition 
nor  to  the  manner  of  taking  it  nor  to  the  conduct 
of  any  party  nor  any  other  objection  to  the  pro- 
ceedings, excepting  objections  to  the  evidence  pre- 
sented, which  said  objections  to  evidence  have  been 
noted  upon  the  deposition  as  aforesaid. 

I  do  hereby  further  certify  that  I  am  not  a  rela- 
tive or  employee  or  attorney  or  counsel  of  any  of 
the  parties,  nor  am  I  a  relative  or  employee  of 
such  attorneys,  or  counsel,  and  I  am  not  financially 
interested  in  said  action. 

In  Witness  Whereof,  1  have  hereunto  subscribed 
my  name  and  af&xed  my  official  seal  as  a  Notary 
Public  this  22nd  day  of  June,  1948. 

[Seal]        /s/  GEO.  J.  STEWART, 

Notary  Public  for  the  State  of  Washington,  Resid- 
ing at  Spokane,  Washington. 

My  Commission  expires  Oct.  19,  1950.  [610] 
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[Title  of  District  Court  and  Cause.] 

STIPULATION  FOR  TAKING  DEPOSITION 
OF  KENNETH  G.  LUKE 

It  is  hereby  stipulated  and  agreed  by  and  be- 
tween the  above-named  plaintiffs  and  defendant, 
through  the  undersigned  attorneys  of  record  for 
said  respective  parties,  as  follows,  to  wit : 

1.  That  the  deposition  of  Kenneth  G.  Luke,  a 
resident  of  Spokane,  Washington,  may  be  taken 
upon  oral  examination  as  a  witness  on  behalf  of 
the  defendant  for  use  as  evidence  in  the  above- 
entitled  action.  Said  Deposition  is  to  be  taken  at 
Spokane,  Washington,  before  George  J.  Stewart, 
a  Notary  Public  for  the  State  of  Washington,  at 
the  Court  Room  of  Department  2,  Spokane  County 
Court  House,  West  1116  Broadway,  commencing 
at  the  hour  of  10:00  o'clock  a.m.,  on  June  18,  1948, 
and  continuing  until  said  Deposition  is  completed. 

2.  It  is  further  stipulated  and  agreed  that  the 
right  of  cross-examination  of  said  witness  is  ex- 
pressly reserved  to  the  above-named  plaintiffs  and 
all  objection  as  to  the  relevancy,  materiality  and 
competency  of  the  testimony  of  the  said  Kenneth 
G.  Luke  are  hereby  expressly  reserved  to  the 
parties  hereto;  and  when  so  taken,  the  said  Depo- 
sition may  be  used  on  the  trial  of  said  action  sub- 
ject to  the  same  objections  (except  as  to  the  form  of 
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the  questions)  as  if  the  said  witness  were  person- 
ally present  in  court  and  testifying  therein. 

Dated  this  3rd  day  of  May,  A.D.  1948. 

/s/  E.  J.  McCABE, 

Attorney  for  Plaintiffs. 

/s/  W.  H.  EVERETT, 

LOUIS  P.  DONOVAN, 

Attorneys  for  Defendant. 

[Endorsed] :     Filed  December  23,  1949.  [611] 


[Title  of  District  Court  and  Cause.] 

STATEMENT  OF  POINTS 

The  Plaintiffs  in  the  above-entitled  action  set 
forth  the  following  points  on  which  they  intend 
to  rely  on  their  appeal  to  the  United  States  Circuit 
Court  on  Appeals  for  the  Ninth  Circuit. 

The  Trial  Court  erred  as  follows: 

1.  In  finding  that  the  pertinent  portions  of  the 
agreement  dated  June  15,  1922,  between  Plaintiffs' 
predecessor  in  interest,  Troy-Sweet  Grass  Oil  Syndi- 
cate, and  The  Ohio  Oil  Company  is  plain  and  free 
from  ambiguity  and  is  clear,  explicit  and  unequivo- 
cal in  its  language,  terms  and  provisions  and  that 
Defendant,  The  Ohio  Oil  Company,  at  all  times  has 
fully  complied  with  each  and  all  of  the  obligations 
therein  imposed  upon  it. 
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2.  In  finding  that  T.  P.  Jones  was  one  of  tlie 
persons  who  prepared  the  agreement  of  June  15, 
1922,  and  was  engaged  directly  or  indirectly  in  the 
production  and  development  of  oil  and  gas  leases 
and  lands  and  was  experienced  in  that  business 
and  knew  or  should  have  known  and  understood 
the  meaning  of  the  plain  language  used  and  con- 
tained in  said  agreement  and  that  said  agreement 
was  entered  into  at  arm's  length. 

3.  In  finding  that  at  no  time  during  the  period 
subsequent  [613]  to  Ohio  entering  into  possession 
of  the  property,  and  prior  to  the  time  that  Troy 
assigned  to  Inland  and  Potlatch,  were  any  objec- 
tions ever  made  by  Troy  to  Ohio  with  reference 
to  the  accounting  which  included  the  same  items 
as  subsequent  statements  of  account  made  to  In- 
land and  Potlatch  contained. 

4.  In  finding  that  payments  made  by  Ohio  were 
received  and  accepted  by  Plaintiffs  during  all  of 
said  period  well  knowing  that  Ohio  had  repeatedly 
refused  to  make  any  changes  in  its  charges  such 
as  Plaintiffs  proposed  and  Plaintiffs  knew  or  should 
have  kno'svn  that  the  payments  were  made  b}^  Ohio 
in  full  pa^Tnent  of  the  res])ective  items  covered  in 
its  respective  monthly  statements. 

5.  In  making  and  declaring  as  a  conclusion  of 
law  that  the  agreement  of  June  15,  1922,  between 
Troy  and  Ohio  is  clear  and  explicit  does  not  in- 
volve an  absurdity  and  that  the  agreement  must 
be  ascertained  from  the  agreement  alone  and  it  may 
not  be  explained  or  interpreted  by  parol  evidence 
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or  reference  to  matters  outside  of  and  not  recited 
in  this  written  agreement. 

6.  In  making  and  declaring  as  a  conclusion  of 
law  that  T.  P.  Jones'  testimony  as  to  the  alleged 
remarks  of  John  McFadyen,  deceased  manager  of 
Ohio,  is  not  admissible  for  any  purpose  that  no 
foundation  for  such  testimony  has  been  made  and 
no  injustice  will  be  done  by  excluding  it  and  that 
no  imperfection  of  the  writing  is  put  in  issue. 

7.  In  making  and  declaring  as  a  conclusion  of 
law  that  Ohio,  through  a  continuous  and  unvary- 
ing course  of  conduct  on  its  part,  under  the  plain 
requirements  of  the  written  agreement  since  the 
execution  thereof  and  at  all  times  thereafter  during 
the  period  questioned  in  this  suit  in  all  things  com- 
plied with  the  clear  term  and  provisions  of  the  writ- 
ten agreement  of  June  15,  1922. 

8.  In  making  and  declaring  as  a  conclusion  of 
law  that  laches  in  asserting  their  claims  bar  plain- 
tiffs from  any  recovery  [614]  in  the  action. 

9.  In  making  and  declaring  as  a  conclusion  of 
law  that  the  statutes  of  limitation  of  the  State  of 
Montana  bar  plaintiffs  from  any  recovery  in  the 
action. 

10.  In  making  and  declaring  as  a  conclusion 
of  law  that  Ohio  is  not  a  trustee  for  plaintiffs. 

11.  In  making  and  declaring  as  a  conclusion 
of  law  that  the  monthly  statements  of  account  fur- 
nished by  Ohio  to  Troy,  Potlatch  and  Inland  and 
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the  acceptance  and  retention  of  the  money  paid 
to  them  respectively  by  Ohio  with  knowledge  that 
Ohio  repeatedly  refused  to  make  any  changes  in 
its  accounting  and  made  each  payment  in  full  set- 
tlement of  each  statement  constitutes  an  account 
stated  between  Ohio  and  plaintiff  and  may  not  be 
challenged  by  them. 

12.  In  making  and  declaring  as  a  conclusion  of 
law  that  plaintiffs  recover  nothing  and  that  de- 
fendant do  have  judgment  in  its  favor  and  recover 
from  plaintiffs  all  defendant's  costs  expended  in 
the  action. 

13.  In  rendering  judgment  in  favor  of  defend- 
ant and  against  the  plaintiffs  and  adjudging  re- 
covery of  defendant's  costs  from  plaintiffs  in  the 
action. 

Dated  this  5th  day  of  April,  1951. 

/s/  E.  J.  McCABE, 

/s/  E.  J.  McCABE,  JR., 

Attorneys  for  Plaintiffs. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed] :     Filed  April  5,  1951.  [615] 
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[Title  of  District  Court  and  Cause.] 

ORDER    EXTENDING    TIME    FOR    FILING 
THE  RECORD  ON  APPEAL 

Upon  application  of  the  above-named  Plaintiffs 
and  Appellants  in  the  above-entitled  cause,  by  their 
attorney  of  record,  and  for  good  cause  shown,  it 
is  by  the  Court,  this  4th  day  of  May,  1951, 

Ordered  that  the  time  for  filing  and  docketing 
in  the  Circuit  Court  of  Appeals  of  the  Ninth  Cir- 
cuit the  record  on  appeal  in  this  cause,  be,  and  the 
same  is  hereby  extended  to  and  including  June  5, 
1951. 

/s/  W.  D.  MURRAY, 
Judge. 

[Endorsed] :     Filed  May  4,  1951. 
Entered  and  noted  May  5,  1951.  [625] 


[Title  of  District  Court  and  Cause.] 

ORDER  TO  TRANSMIT  ORIGINAL  PAPERS 
TO  APPELLATE  COURT 

Upon  motion  of  the  above-named  Plaintiffs  for 
an  Order  to  Transmit  certain  original  Exhibits 
hereinafter  specified  to  the  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit  in  the  above-entitled  cause 
and  the  court  having  been  duly  advised; 

It  is  hereby  ordered  that  the  Clerk  of  this  court 
be,  and  he  hereby  is,  directed  to  transmit  in  physi- 
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cal  form  and  without  copying  same  in  ttie  record 
on  appeal  to  the  Clerk  of  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  the  fol- 
lowing original  papers  and  exhibits:  Exhibits  "A," 
"B,"  "C,"  ''D"  and  "E"  heretofore  offered  and 
received  in  evidence  on  behalf  of  the  Plaintiffs  at 
the  trial  of  the  above-entitled  cause. 

And  it  is  further  Ordered,  that  the  above- 
enumerated  papers  and  exhibits  shall  be  received 
by  the  clerk  of  the  aforesaid  Circuit  Court  of 
Appeals  and  held  by  him  during  the  pendency  of 
the  appeal  herein  for  the  use  of  the  court  and 
comisel  without  having  the  same  printed  as  a  part 
of  the  printed  transcript  of  record  on  appeal.  And 
it  is  further 

Ordered,  that  after  the  termination  of  the  pro- 
ceedings on  appeal,  the  clerk  of  the  aforementioned 
Circuit  Court  of  Appeals  [627]  shall  return  the 
said  papers  and  exhibits  to  the  Clerk  of  this  Court. 

Done  this  16th  day  of  May,  1951. 

/s/  CHARLES  N.  PRAY, 
Judge. 

[Endorsed] :     Filed  May  16,  1951.  [628] 
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[Title  of  District  Court  and  Cause.] 

ORDER  EXTENDING  TIME  TO  FILE  AND 
DOCKET  RECORD  ON  APPEAL 

Upon  application  by  Plaintiffs  and  cause  shown : 

It  is  hereby  ordered  that  the  time  for  Plaintiffs 
to  file  their  Record  on  Appeal  in  this  action  and 
docket  same  be,  and  the  same  hereby  is,  extended 
to  and  including  the  24th  day  of  June,  1951. 

Done  this  4th  day  of  June,  1951. 

CHARLES  N.  PRAY, 
Judge. 

[Endorsed]:  Filed  and  entered  June  4,  [632] 
1951. 


[Title  of  District  Court  and  Cause.] 

NOTICE  TO  PRODUCE  WRITINGS  FOR  USE 
BY  PLAINTIFFS  AS  EVIDENCE 

To  the  above-named  Defendant,  The  Ohio  Oil 
Company,  and  to  Messrs.  W.  H.  Everett  and  Louis 
P.  Donovan,  your  attorneys  of  record: 

Demand  is  hereby  made  ui3on  you  to  produce 
at  the  trial  of  the  above-entitled  action  and  have 
available  for  Plaintiffs  the  following  described 
writings : 

1.  That  form  of  written  agreement  which  Mr. 
F.  E.  Hurley  and  Mr.  A.  M.  Gee  had  \\ith  them 
and  which  they  submitted  to  Mr.  T.  P.  Jones,  as 
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a  trustee  of  Troy-Sweet  Grass  Oil  Syndicate,  on  or 
about  the  15th  day  of  June,  A.D.  1922,  at  Shelby 
Montana,  for  consideration  during  the  negotiations 
between  Mr.  F.  E.  Hurley,  Mr.  A.  M.  Sellery,  and 
Mr.  A.  M.  Gee,  and  Mr.  T.  P.  Jones,  pertinent  to 
oil  and  gas  leases  then  owned  by  Troy-Sweet  Grass 
Oil  S}aidicate,  and  which  form  of  written  agree- 
ment Mr.  F.  E.  Hurley  at  the  time  called  or  des- 
ignated as  a  50-50  operating  agreement,  and  to 
which  type  of  agreement  Mr.  Jones  expressly  ob- 
jected and  stated  he  would  not  go  into  that  kind 
of  an  agreement  with  anybody,  and  the  possession 
of  which  form  of  agTeement  was  retained  by  said 
F.  E.  Hurley. 

2.  That  certain  written  form  of  proposed  oper- 
ating agreement  which  Mr.  A.  M.  Gee  presented  to 
Mr.  T.  P.  Jones  for  approval  after  Mr.  Jones 
had  objected  to  the  written  form  mentioned  in  the 
preceding  paragraph  number  1  hereof,  and  at  which 
time  Mr.  Jones  [634]  stated,  substantially,  that 
such  latter  form  of  proposed  operating  agreement 
did  not  conform  to  his,  Mr.  Jones',  objections,  and 
which  form  of  proposed  agreement  was  retained 
by  Mr.  A.  M.  Gee. 

3.  Original  letter  dated  June  8,  1923,  addressed 
and  mailed  to  Mr.  Lee  Yealy,  Superintendent  of 
the  Ohio  Oil  Company  at  Shelby,  Montana,  from 
the  Inland  Empire  Oil  and  Gas  Syndicate. 

4.  Original  letter  dated  September  11,  1923, 
mailed  and  addressed  to  F.  E.  Hurley,  Vice  Presi- 
dent, The  Ohio  Oil  Company,  Findlay,  Ohio,  with 
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reference  to  the  I.  H.  Baker  lease,  from  the  Inland 
Empire  Oil  and  Gas  Syndicate. 

5.  Original  letter  dated  October  3,  1924,  ad- 
dressed and  mailed  to  The  Ohio  Oil  Company,  from 
the  Inland  Empire  Oil  and  Gas  Syndicate. 

6.  Original  letter  dated  December  1,  1924,  ad- 
dressed and  mailed  to  J.  P.  Sutton,  Assistant  Treas- 
urer of  The  Ohio  Oil  Syndicate,  from  Inland  Em- 
pire Oil  and  Gas  Syndicate  and  bearing  the  sig- 
nature of  Robert  E.  Wilson,  as  President. 

7.  Original  letter  dated  January  30,  1924,  from 
The  Inland  Empire  Oil  and  Gas  Syndicate,  and 
addressed  and  mailed  to  P.  E.  Hurley,  Vice  Presi- 
dent, Ohio  Oil  Company,  Findlay,  Ohio. 

8.  Original  letter  dated  January  23,  1925,  ad- 
dressed and  mailed  to  The  Ohio  Oil  Company, 
Findlay,  Ohio,  signed  R.  E.  Wilson,  President. 

9.  Original  letter  dated  January  28,  1928,  ad- 
dressed and  mailed  to  The  Ohio  Oil  Company, 
Shelby,  Montana,  and  purporting  to  be  from  the 
Inland  Empire  Oil  and  Gas  Syndicate. 

10.  Original  letter  dated  January  28,  1925,  ad- 
dressed and  mailed  to  The  Ohio  Oil  Company, 
Findlay,  Ohio,  and  purporting  to  be  from  Inland 
Empire  Oil  and  Gas  Syndicate,  together  with  the 
sheets  1  and  2  attached  to  aforesaid  letter  of  Jan- 
uary 28,  1925. 

11.  Original  letter  dated  February  9,  1925,  ad- 
dressed  and  mailed   to   The   Ohio   Oil    Company, 
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Findlay,  Ohio,  purporting  to  be  [635]  from  the 
Inland  Empire  Oil  and  Gas  Syndicate  and  to  which 
letter  is  attached  a  sheet  referred  to  as  I.  H.  Baker 
Farm,  entitled  ''Tanks." 

12.  Original  letter  dated  May  11,  1925,  addressed 
and  mailed  to  The  Ohio  Oil  Company,  Findlay, 
Ohio,  and  purporting  to  be  from  Inland  Empire 
Oil  and  Gas  S;^Tidicate. 

13.  Original  letter  dated  August  8,  1925,  ad- 
dressed and  mailed  to  The  Ohio  Oil  Company, 
Casper,  Wyoming,  attention  of  Mr.  Firmin,  and 
signed  Freeman,  Thelen  &  Frary,  by  J.  W.  Free- 
man, and  pertaining  to  a  dispute  which  it  states 
has  arisen  over  the  interpretation  of  the  agreement 
dated  June  15,  1922,  between  the  Troy-Sweet  Grass 
Oil  Syndicate,  a  common  law  trust,  and  the  Ohio 
Oil  Company,  a  corporation,  and  wherein  is  pur- 
ported to  be  set  forth  a  statement  of  the  more  im- 
portant items  of  this  difference  of  opinion. 

14.  Original  letter  dated  July  17, 1925,  addressed 
and  mailed  to  The  Ohio  Oil  Company,  Findlay, 
Ohio,  and  written  by  Freeman,  Thelen  &  Frary, 
acting  for  Potlatch  Oil  and  Refining  Company  and 
Inland  Empire  Oil  and  Gas  Syndicate,  which  letter 
refers  to  objections  theretofore  made  by  Potlatch 
Oil  &  Refining  Company  and  Inland  Empire  Oil  & 
Gas  S>Tidicate  to  charges  made  by  The  Ohio  Oil 
Company  in  connection  with  the  Operating  Agree- 
men  made  with  Troy- Sweet  Grass  Oil  Syndicate, 
and  which  letter  designates  the  place  where  writ- 
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ten  from,  at  the  top  of  the  letter,  as  Shelby,  Mon- 
tana. 

15.  Original  letter  of  October  3,  1924,  addressed 
and  mailed  to  The  Ohio  Company,  Findlay,  Ohio, 
relative  to  discrepancies  in  invoice  covering  the 
Baker  lease  and  written  by  either  Inland  Empire 
Oil  and  Gas  Syndicate  or  Potlatch  Oil  and  Refining 
Company,  or  by  them  jointly. 

16.  Original  letter  dated  January  24,  1941,  ad- 
dressed and  mailed  to  Mr.  Jack  Fredall,  Ohio  Oil 
Company,  Shelby,  Montana,  with  [636]  reference 
to  1500  ft.  of  2"  line  pipe  which  was  credited  by 
the  Ohio  Oil  Company  in  the  amount  of  one  cent 
a  foot  and  directing  attention  that  Mr.  Lee  at 
Casper,  asked  $60.00  for  this  pipe  at  one  cent  a 
foot,  and  written  by  Manager  Gerbugh  of  Potlatch 
Oil  and  Refining  Company. 

17.  Original  letters  of  January  9,  1941,  ad- 
dressed and  mailed  to  The  Ohio  Oil  Company, 
Findlay,  Ohio,  and  Casper,  Wyoming,  and  calling 
attention  to  credit  for  ''1500  ft.  2"  lead  pipe 
junked"  at  Ic  and  offering  to  purchase  this  pipe 
and  which  letter  was  jointly  from  the  Potlatch  Oil 
&  Refining  Company  and  Inland  Empire  Oil  & 
Gas  Syndicate. 

18.  Original  letter  dated  December  3,  1938,  ad- 
dressed and  mailed  to  The  Ohio  Oil  Company,  Cas- 
per, Wyoming,  and  objecting  to  charge  made  against 
the  Baker  lease  and  Sindon  Leases  for  October, 
1938,  and  written  by  Potlatch  Oil  and  Refining 
Company. 
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19.  Original  letter  dated  January  28,  1938,  ad- 
dressed and  mailed  to  The  Ohio  Oil  Company, 
Findlay,  Ohio,  and  written  by  Potlatch  Oil  and 
Refining  Company  and  Inland  Oil  and  Gas  Sjaidi- 
cate,  pertaining  to  amount  of  credit  allowed  for 
certain  3"  tubing. 

20.  Original  letter  of  June  9,  1936,  addressed 
and  mailed  to  Mr.  L.  X.  Kiplinger,  The  Ohio  Oil 
Company,  Casper  Wyoming,  written  jointly  by  Pot- 
latch Oil  &  Refining  Company  and  Inland  EmjDire 
Oil  &  Gas  Syndicate,  and  objecting  to  certain 
charges  made  by  The  Ohio  Oil  Company  and  calling 
attention  to  the  limitation  of  charges  to  be  made 
against  Potlatch  Oil  and  Refining  Company  and 
Inland  Empire  Oil  &  Gas  Syndicate. 

21.  Original  letter  of  May  20,  1936,  addressed 
and  mailed  to  The  Ohio  Oil  Company,  Findlay, 
Ohio,  from  Potlatch  Oil  &  Refining  Company  and 
Inland  Empire  Oil  &  Gas  Syndicate,  and  directing 
attention  to  the  fact  that  the  charges  referred  to 
in  such  letter  are  not  in  conformity  with  either 
the  letter  or  the  spirit  of  the  contracts  with  the 
Ohio  Oil  Company.  [637] 

22.  Original  letter  dated  January  7,  1936,  ad- 
dressed and  mailed  to  The  Ohio  Oil  Company, 
Findlay,  Ohio,  objecting  to  an  overcharge  of  $100.00 
made  by  The  Ohio  Oil  Company  and  which  letter 
was  written  by  Potlatch  Oil  &  Refining  Company. 

23.  Letter  of  December  30,  1935,  addressed  and 
mailed  to  The  Ohio  Oil  Company,  Findlay,  Ohio, 
containing    objections     to    certain     charges     and 
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credits  for  casing!:  and  equipment  made  by  The 
Ohio  Oil  Company  and  which  letter  was  written  by 
Potlatch  Oil  and  Refining  Comj)any. 

24.  Original  letter  of  December  11,  1935,  ad- 
dressed and  mailed  to  The  Ohio  Oil  Company,  Find- 
lay,  Ohio,  directing  attention  to  error  in  credits 
made  to  the  Baker,  I.  Sindon  and  B.  Sindon  ac- 
counts, respectively,  from  Potlatch  Oil  and  Refining 
Company. 

25.  Original  letter  of  January  30,  1934,  ad- 
dressed and  mailed  to  The  Ohio  Oil  Company,  rela- 
tive to  an  error  of  $100.00  in  addition  in  the  B. 
Sindon  lease  account  and  written  by  Potlatch  Oil  & 
Refining  Company. 

26.  Original  letter  of  July  19,  1933,  addressed 
and  mailed  to  The  Ohio  Oil  Company,  Findlay, 
Ohio,  directing  attention  to  an  error  for  gas  sold 
from  the  I.  Sindon  lease. 

27.  Original  letter  addressed  and  mailed  to  The 
Ohio  Oil  Company,  Casper,  Wyoming,  attention  of 
Mr.  Firmin,  dated  August  6,  1925,  and  signed  Free- 
man, Thelen  &  Frary,  and  itemizing  and  specifying 
various  objections  to  charges  made  by  The  Ohio 
Oil  Company  against  Potlatch  Oil  &  Refining  Com- 
pany and  Inland  Empire  Oil  and  Gas  Syndicate,  as 
successors  in  interest  to  Troy-Sweet  Grass  Oil  Syn- 
dicate, a  common  law  trust,  under  an  operating 
agreement  theretofore  entered  into  between  Troy- 
Sweet  Grass  Oil  Syndicate  and  the  Ohio  Oil  Com- 
pany. 
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28.  Original  letter  written  by  Freeman,  Thelen, 
and  Frary,  addressed  and  mailed  to  The  Ohio  Oil 
Company,  attention  Mr.  Firmin,  dated  August  5, 
1925,  and  specifying  and  itemizing  various  objec- 
tions to  charges  made  by  The  Ohio  Oil  Conifjany 
against  Potlatch  Oil  &  Refining  Company  and  In- 
land Empire  Oil  and  Gas  Syndicate,  as  succes- 
sors [638]  in  interest  to  Troy-Sweet  Grass  Oil  Syn- 
dicate, a  common  law  trust,  under  an  operating 
agreement  theretofore  entered  into  between  Troy- 
Sweet  Grass  Oil  Syndicate,  a  common  law  trust,  and 
The  Ohio  Oil  Company. 

29.  Copy  of  The  Ohio  Oil  Company  of  original 
letter  dated  September  12,  1925,  addressed  and 
mailed  to  Freeman,  Thelen,  &  Frary,  attention  of 
]\lr.  J.  AV.  Freeman,  written  on  behalf  of  The  Ohio 
Oil  Company  by  "F.  B.  Firmin,  Cashier,"  and  pur- 
porting to  have  been  written  in  response  to  a  letter 
received  by  The  Ohio  Oil  Company  from  Freeman, 
Thelen  &  Frary  as  of  August  5,  1925,  and  j^ertain- 
ing  to  a  dispute  which  had  arisen  over  the  inter- 
pretation of  the  operating  agreement  of  June  15, 
1922,  between  "Troy-Sweet  Grass  Oil  Syndicate" 
and  "The  Ohio  Oil  Company"  and  referring  to 
"the  important  it^ms  involved  in  this  difference  of 
opinion. ' ' 

30.  Original  letter  addressed  and  mailed  to  The 
Ohio  Oil  Company,  Findlay,  Ohio,  dated  May  11, 
1925,  referring  to  a  failure  to  send  check  for  credit 
balance,  and  which  letter  appears  to  have  been 
written  l3y  Potlatch  Oil  &  Refining  Company. 


vs.  The  Ohio  Oil  Co.  621 

31.  Original  letter  dated  January  31,  1925, 
mailed  and  addressed  to  The  Ohio  Oil  Comj^any, 
from  Inland  Empire  Oil  and  Gas  Syndicate,  signed 
R.  E.  Wilson,  President. 

32.  Original  letter  dated  July  18,  1946,  addressed 
and  mailed  to  Mr.  H.  R.  Healy,  Division  Manager, 
Ohio  Oil  Company,  Casper,  Wyoming,  and  from 
E.  J.  McCabe,  attorney,  of  Great  Falls,  Montana, 
and  relating  to  agreements  between  Troy-Sweet 
Grass  Oil  Syndicate  and  The  Ohio  Oil  Company 
and  between  Potlatch  Oil  ^  Refining  Co.  and  the 
Ohio  Oil  Company,  and  relating,  among  other 
things,  to  alleged  improper  charges  made  under  said 
agreements  by  The  Ohio  Oil  Company  under  said 
agreements  with  The  Ohio  Oil  Company  and  which 
agreements  were  referred  to  as  having  been  exe- 
cuted on  June  15,  1922.  [639] 

33.  Original  itemized  written  statement  of  al- 
leged improper  charges  made  by  The  Ohio  Oil 
Company  against  Inland  Empire  Oil  &  Gas  Syndi- 
cate, under  operating  agreement  between  the  Troy- 
Sweet  Grass  Oil  Syndicate  and  Ohio  Oil  Company, 
dated  June  15,  1922,  and  delivered  to  Mr.  H.  H. 
Healy,  as  the  representative  of  The  Ohio  Oil  Com- 
pany, by  E.  J.  McCabe,  as  attorney  for  Inland 
Empire  Oil  and  Gas  Syndicate,  at  a  meeting  held 
between  Messrs.  H.  H.  Healy  and  W.  H.  Everett, 
representing  The  Ohio  Oil  Company,  and  E.  J.  Mc- 
Cabe, representing  Inland  Empire  Oil  and  Gas  Syn- 
dicate, in  the  office  building  of  the  Ohio  Oil  Company 
at  Casper,  Wyoming,  on  July  26,  1946. 
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34.  Original  itemized  written  statement  of  al- 
leged improper  charges  made  by  the  Ohio  Oil  Com- 
pany against  Potlatch  Oil  and  Refining  Company, 
under  operating  agreement  between  the  Troy-Sweet 
Grass  Oil  Syndicate  and  the  Ohio  Oil  Company, 
dated  June  15,  1922,  and  delivered  to  Mr.  H.  H. 
Healy,  as  the  representative  of  the  Ohio  Oil  Com- 
pany, by  E.  J.  McCabe,  as  attorney  for  Potlatch 
Oil  and  Refining  Company,  at  a  meeting  held  be- 
tween Messrs.  H.  H.  Healy  and  W.  H.  Everett, 
representing  the  Ohio  Oil  Company,  and  E.  J.  Mc- 
Cabe, representing  Potlatch  Oil  and  Refining  Com- 
panj^  in  the  office  building  of  the  Ohio  Oil  Com- 
pany at  Casper,  Wyoming,  on  July  26,  1946. 

35.  Original  letter  dated  November  25,  1946,  de- 
livered to  Mr.  H.  H.  Healy,  as  the  representative 
of  the  Ohio  Oil  Company,  from  E.  J.  McCabe,  as 
attorney  for  Potlatch  Oil  and  Refining  Company, 
and  relating  to  alleged  erroneous  and  improper 
charges  made  by  the  Ohio  Oil  Company  against 
Potlatch  Oil  &  Refining  Company,  under  operating 
agreements  made  between  Troy-Sweet  Grass  Oil 
Syndicate  and  Ohio  Oil  Company,  and  between  the 
Ohio  Oil  Company  and  Potlatch  Oil  and  Refining 
Company,  which  agreements  bear  date  of  June  15, 
1922,  together  with  the  original  supplemental  item- 
ized statement  of  such  improper  charges,  delivered 
on  November  25,  1946,  to  Mr.  H.  H.  Healy.  [640] 

36.  Original  letter  dated  November  25,  1946,  de- 
livered to  Mr.  H.  H.  Healy,  as  the  representative 
of  the  Ohio  Oil  Company,  from  E.  J.  McCabe,  as 
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attomey  for  Inland  Empire  Oil  &  Gas  Syndicate, 
and  relating  to  alleged  erroneous  and  improper 
charges  made  by  the  Ohio  Oil  Company  against 
Inland  Empire  Oil  &  Gas  Syndicate,  under  oper- 
ating agreement  made  between  Troy-Sweet  Grass  Oil 
Syndicate  and  Ohio  Oil  Company,  which  agreement 
bears  date  of  June  15,  1922,  together  with  the  origi- 
nal suj^plemental  itemized  statement  of  such  im- 
proper charges  delivered  on  November  25,  1946,  to 
Mr.  H.  H.  Healy. 

37.  Original  letter  dated  January  20,  1947,  ad- 
dressed and  mailed  to  Mr.  W.  H.  Everett,  attorney, 
the  Ohio  Oil  Company,  Casper,  Wyoming,  from  E.  J. 
McCabe,  and  referring  to  a  letter  dated  January 
15th,  from  Mr.  W.  H.  Everett,  attorney,  to  E.  J. 
McCabe,  Attorney  at  Law. 

38.  Original  letter  dated  January  20,  1947,  ad- 
dressed and  mailed  to  Mr.  H.  H.  Healy,  division 
manager,  the  Ohio  Oil  Company,  Casper,  Wyoming, 
wherein  it  is  recited  that  a  copy  of  a  letter  mailed 
on  that  date  to  Mr.  Everett  was  enclosed,  together 
with  copy  of  the  letter  to  Mr.  Everett  mentioned  in 
said  letter  to  Mr.  H.  H.  Healy. 

39.  Original  letter  dated  February  12,  1947,  ad- 
dressed and  mailed  to  Mr.  H.  H.  Healy,  the  Ohio  Oil 
Company,  Casper,  Wyoming,  from  E.  J.  McCabe, 
and  referring  to  a  purported  letter  from  said  Mr. 
Healy  to  E.  J.  McCabe,  dated  January  31,  1947. 

40.  Original  letter  dated  March  19,  1947,  ad- 
dressed and  mailed  to  Mr.  H.  H.  Healy,  c/o  the 
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Ohio  Oil  Company,  P.  O.  120,  Casper,  Wyoming, 
from  E.  J.  McCabe,  enclosing  copy  of  complaint  on 
behalf  of  Potlatch  Oil  and  Refining  Company  and 
Inland  Empire  Oil  and  Gas  Syndicate,  against  the 
Ohio  Oil  Company,  and,  among  other  things,  refer- 
ring to  the  fact  that  the  original  complaint  was 
filed  in  the  District  Court  of  Toole  County,  Mon- 
tana, on  March  18th.  [641] 

41.  Original  letter  dated  July  21,  1922,  addressed 
and  mailed  to  Ohio  Oil  Company,  Shelby,  Montana, 
from  Troy-Sweet  Grass  Oil  Syndicate  by  its  secre- 
tary and  enclosing  invoice  covering  lumber  from 
Sunburst  hauled  to  Sec.  3,  Township  35  N,  Range 
2  W,  together  with  the  invoices  referred  to  in  said 
letter. 

You  Are  Hereby  Notified  That  in  the  event  of 
your  failure  to  produce  the  above-enumerated  writ- 
ings and  documents,  that  secondary  evidence  of  the 
contents  of  any  writing  or  document  which  you 
fail  to  produce  at  the  trial  will  be  offered  in  evi- 
dence on  behalf  of  the  above-named  plaintiffs  at  the 
trial  of  the  above-entitled  action. 

Dated  this  1st  day  of  December,  1949. 
/s/  E.  J.  McCABE, 

Attorney  for  Plaintiffs. 

Service  of  the  foregoing  notice  and  receipt  of  a 
true  copy  thereof  acknowledged  this  1st  day  of  De- 
cember, 1949. 

LOUIS  P.  DONOVAN, 

Attorney  for  Defendant. 

[Endorsed] :     Filed  December  8,  1949.  [642] 
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[Title  of  District  Court  and  Cause.] 

ORDER  TO  TRANSMIT  ORIGINAL  MAP 
TO  APPELLATE  COURT 

Upon  motion  of  the  above-named  Plaintiffs  for 
an  Order  to  Transmit  a  certain  original  map,  and 
exhibit,  hereinafter  specified  to  the  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit  in  the  above- 
entitled  cause  and  the  court  having  been  duly  ad- 
vised ; 

It  Is  Hereby  Ordered  that  the  Clerk  of  this 
court  be,  and  he  hereby  is,  directed  to  transmit  in 
physical  form  and  without  copying  same  in  the 
record  on  appeal  to  the  Clerk  of  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit 
the  following  original  map,  defendant's  Exhibit 
"W,"  offered  and  received  in  evidence  on  behalf 
of  the  defendant  at  the  trial  of  the  above-entitled 
cause. 

And  it  is  further  ordered,  that  the  above-enum- 
erated map  exhibit  shall  be  received  by  the  clerk  of 
the  aforesaid  Circuit  Court  of  Appeals  and  held 
by  him  during  the  pendancy  of  the  appeal  herein 
for  the  use  of  the  court  and  counsel  without  having 
the  same  printed  as  a  part  of  the  printed  transcript 
of  record  on  appeal,  and  it  is  further 

Ordered,  that  after  the  termination  of  the  pro- 
ceedings on  appeal,  the  clerk  of  the  aforementioned 
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Circuit   Court   of   Appeals   shall   return   the    said 
papers  and  exhibits  to  the  Clerk  of  this  court. 

Done  this  20th  day  of  June,  1951. 

CHARLES  N.  PRAY, 
Judge. 

[Endorsed]:     Filed  and  entered  June  20,  [644] 
1951. 


CLERK'S    CERTIFICATE    TO    TRANSCRIPT 
OP  RECORD 

United  States  of  America, 
District  of  Montana — ss. 

I,  H.  H.  Walker,  Clerk  of  the  United  States 
District  Court  for  the  District  of  Montana,  do 
hereby  certify  and  return  to  the  Honorable,  the 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, that  the  foregoing  volume  consisting  of  647 
pages,  numbered  consecutively  from  1  to  647  in- 
clusive, constitute  a  full,  true  and  correct  transcript 
of  all  portions  of  the  record  in  Case  Number  956, 
Potlatch  Oil  &  Refining  Company,  et  al.,  versus 
the  Ohio  Oil  Company,  a  corporation,  designated 
by  the  parties  as  the  record  on  appeal  therein,  as 
appears  from  the  original  records  and  files  of  said 
court  in  my  custody  as  such  Clerk. 

I  further  certify  that,  pursuant  to  the  order  of 
said  District  Court,  I  transmit  herewith,  as  a  pai-t 
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of  the  record  on  appeal,  original  exhibits  Nos.  1, 
2,  4,  5,  6,  7,  8,  9,  10,  11,  12,  13,  14,  15,  16,  17,  18, 
19,  20,  21,  21a,  22,  23,  24,  26,  27,  28,  and  29;  and 
Exhibits  '^G,"  ''H,"  "I,"  "J,"  "K,"  ''L,"  "M," 
^'N,"  ''O,"  ''P,"  "Q,"  "R,"  "S,"  "T,"  "U," 
"V,"  '^W,"  '^X"  and  ^^Y";  and  Exhibits  "A," 
''B,"  "C,"  ''D,"  and  ''E,"  which  were  received  in 
evidence  and  have  been  designated  by  the  appellants 
as  part  of  the  record  on  appeal. 

I  further  certify  that  the  costs  of  said  Transcript 
of  Record  on  Appeal  amount  to  the  sum  of  Seventy- 
Seven  and  10/lOOth  Dollars,  ($77.10),  and  have 
been  paid  by  the  appellants. 

Witness  my  hand  and  the  seal  of  said  Court  at 
Great  Falls,  Montana,  this  11th  day  of  July,  A.D. 
1951. 

[Seal]  H.  H.  WALKER, 

Clerk,   United   States   District   Court,   District   of 
Montana. 

By  /s/  C.  G.  KEGEL, 

Deputy  Clerk.  [647] 
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[Endorsed] :  No.  13010.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Potlatch  Oil  &  Re- 
fining Company,  a  Corporation,  and  Jean  P.  Ger- 
lough,  Stanley  H.  Hodgman  and  Roy  E.  Larson, 
as  Trustees  of  That  Certain  Trust  Known  as  In- 
land Empire  Oil  and  Gas  Syndicate,  a  Common  Law 
Trust,  Appellants,  vs.  The  Ohio  Oil  Company,  a 
Corporation,  Appellee.  Transcript  of  Record,  Ap- 
peal from  the  United  States  District  Court  for  the 
District  of  Montana. 

Filed  July  13,  1951. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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United   States   Court  of  Appeals 
for  the  Ninth  Circuit 

POTLATCH  OIL  AND  REFINING  COMPANY, 
a  Corporation,  and  JEAN  P.  GERLOUGH, 
STANLEY  H.  HODGMAN  and  ROY  E.  LAR- 
SON, as  Trustees  of  That  Certain  Trust 
Known  as  INLx\ND  EMPIRE  OIL  AND 
GAS  SYNDICATE,  a  Common  Law  Tmst, 
Appellants  and  Plaintiffs, 

vs. 

THE  OHIO  OIL  COMPANY,  a  Corporation, 
Respondent  and  Defendant. 

ORDER  EXTENDING  TIME  FOR 
DOCKETING  RECORD  ON  APPEAL 

Upon  motion  of  the  above-named  appellants  and 
cause  therefor  shown. 

It  Is  Hereby  Ordered  that  the  time  for  docketing 
the  record  on  appeal  in  the  above-entitled  Court 
and  cause  be  and  the  same  is  hereby  extended  to 
and  including  July  14,  1951. 

Done  this  25th  day  of  June,  1951. 

/s/  W.  E.  ORR, 

Judge,  U.  S.  Court  of  Appeals 
for  the  Ninth  Circuit. 

[Endorsed]:     Filed  July  2,  1951. 
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United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

DESIGNATION  OF  PARTS  OF  THE  RECORD 
TO  BE  PRINTED  AND  STATEMENT  OF 
POINTS  INTENDED  TO  BE  RELIED 
UPON  BY  APPELLANTS  ON  APPEAL 

To  the  Clerk  of  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit: 

I. 
You  will  please  be  advised  that  the  appellants 
herein  do  hereby  designate  for  printing  in  the  appeal 
of  the  above  case  the  entire  transcript  of  the  record 
forwarded  to  you  by  the  Clerk  of  the  United  States 
District  Court  for  the  District  of  Montana,  in  the 
above-entitled  action  except  plaintiffs'  (appellants') 
original  exhibits  '^A,"  ''B,"  ''C,"  '^D,"  ''E,"  and 
*'W,"  transmitted  to  the  above  court  by  order 
of  the  aforesaid  district  Court,  together  with  this 
designation  of  parts  of  the  record  to  be  printed 
and  the  statement  of  points  on  which  the  appellants 
intend  to  rely  on  appeal  filed  in  the  above-entitled 
action  on  appeal,  together  with  order  extending 
time  for  docketing  record  on  appeal  given,  made 
and  entered  in  the  above  cause,  by  the  Honorable 
William  E.  Orr,  one  of  the  Judges  of  the  above- 
entitled  court,  under  date  of  June  25,  1951. 

11. 

The  above-named  appellants  do  hereby  make  and 
file  this  statement  of  points  on  which  they  intend  to 
rely  on  appeal  of  the  above  action: 
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(1)  The  complaint  in  this  action  seeks  a  correct 
accounting  of  oil  and  gas  produced  and  sold  by  de- 
fendant from  lands  embraced  in  an  oil  and  gas  lease 
known  as  the  "Baker  lease,"  as  successors  in  inter- 
est to  the  original  lessee  named  in  the  lease  and  as 
successors  in  interest  to  the  rights  of  Troy-Sweet 
Grass  Oil  Syndicate  under  agreements  of  such  Syn- 
dicate entered  into  with  the  Ohio  Oil  Company  and 
will  rely  generally  upon  the  points  that  improper 
and  erroneous  money  charges  were  made  by  re- 
spondent against  the  appellants  in  conducting 
operations  under  the  agreements  and  notwith- 
standing both  oral  and  written  objections  were 
made  to  such  charges  in  statements  rendered  by 
respondent  and  correct  accounting  and  payment 
demanded  and  were  not  corrected  resulting  in  ap- 
pellants being  deprived  of  their  due  and  proper 
share  of  proceeds  from  oil  and  gas  sold  by  respond- 
ent who  was  in  sole  and  exclusive  possession  of  the 
lands  and  operations  of  production  and  sale  of  oil 
and  gas  from  the  lands  and  that  the  trial  court  was 
in  error  in  denying  the  appellants  an  accounting 
and  rendering  judgment  in  favor  of  the  respondents 
and  that  the  trial  court  was  in  error  and  appellants 
will  also  urge  the  following  points  on  the  appeal: 
The  trial  court  was  in  error: 

(a)  In  finding  as  facts  that  the  pertinent  por- 
tions of  the  agreement  dated  June  15,  1922,  between 
plaintiffs'  (appellants')  predecessor  in  interest, 
Troy-Sweet  Grass  Oil  Syndicate,  and  the  Ohio  Oil 
Company  is  plain  and  free  from  ambiguity  and 
is  clear,  explicit  and  unequivocal  in  its  language, 
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terms  and  provisions  that  defendant,  the  Ohio  Oil 
Company,  at  all  times  has  fully  complied  with  each 
and  all  of  the  obligations  therein  imposed  upon  it. 

(b)  In  finding  as  facts  that  T.  P.  Jones  was 
one  of  the  persons  who  prepared  the  agree- 
ment of  June  15,  1922,  and  was  engaged  directly  or 
indirectly  in  the  production  and  development  of  oil 
and  gas  leases  and  lands  and  was  experienced  in 
that  business  and  knew  or  should  have  kno\vn  and 
understood  the  meaning  of  the  plain  language  used 
and  contained  in  said  agreement  and  that  said 
agreement  was  entered  into  at  arm's  length. 

(c)  In  finding  as  facts  that  at  no  time  during 
the  period  subsequent  to  Ohio  entering  into  posses- 
sion of  the  property,  and  prior  to  the  time  that  Troy 
assigned  to  Inland  and  Potlatch,  were  any  objec- 
tions ever  made  by  Troy  to  Ohio  with  reference  to 
the  accounting  which  included  the  same  items  as 
subsequent  statements  of  account  made  to  Inland 
and  Potlatch  contained. 

(d)  In  finding  as  facts  that  payments  made  by 
Ohio  were  received  and  accepted  by  plaintiffs  (ap- 
X)ellants)  during  all  of  said  period  well  knowing 
that  Ohio  had  repeatedly  refused  to  make  any 
changes  in  its  charges  such  as  plaintiffs  (appellants) 
proposed  and  plaintiffs  (appellants)  knew  or  should 
have  known  that  the  payments  w^ere  made  by  Ohio 
in  full  payment  of  the  respective  items  covered  in 
its  respective  monthly  statements. 

(e)  In  making  and  declaring  as  a  conclusion  of 
law  that  the  agreement  of  June  15,  1922,  between 
Troy  and  Ohio  is  clear  and  explicit  does  not  in- 
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volve  an  absurdity  and  that  the  agreement  must 
be  ascertained  from  the  agreement  alone  and  it 
may  not  be  explained  or  interpreted  by  parol  evi- 
dence or  reference  to  matters  outside  of  and  not 
recited  in  the  written  agreement. 

(f)  In  making  and  declaring  as  a  conclusion  of 
law  that  T.  P.  Jones'  testimony  as  to  the  alleged 
remark  of  John  McFadyen,  deceased  manager  of 
Ohio,  is  not  admissible  for  any  purpose  that  no 
foundation  for  such  testimony  has  been  made  and 
no  injustice  will  be  done  by  excluding  it  and  that 
no  imperfection  of  the  writing  is  put  in  issue. 

(g)  In  making  and  declaring  as  a  conclusion 
of  law  that  Ohio  through  a  continuous  and  unvary- 
ing course  of  conduct  on  its  part  imder  the  plain 
requirements  of  the  written  agreement  since  the 
execution  thereof  and  at  all  times  thereafter  dur- 
ing the  period  questioned  in  this  suit  in  all  things 
complied  with  the  clear  term  and  provisions  of  the 
written  agreement  of  June  15,  1922. 

(h)  In  making  and  declaring  as  a  conclusion 
of  law  that  laches  in  asserting  their  claims  bar 
plaintiffs  (appellants)  from  any  recovery  in  the 
action. 

(i)  In  making  and  declaring  as  a  conclusion 
of  law  that  the  statutes  of  limitation  of  the  State 
of  Montana  bar  plaintiffs  (appellants)  from  any 
recovery  in  the  action. 

(j)  In  making  and  declaring  as  a  conclusion  of 
law  that  Ohio  is  not  a  trustee  for  plaintiffs  (appel- 
lants). 
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(k)  In  making  and  declaring  as  a  conclusion 
of  law  that  the  monthly  statements  of  account  fur- 
nished by  Ohio  to  Troy,  Potlatch  and  Inland  and 
the  acceptance  and  retention  of  the  money  paid  to 
them  respectively  by  Ohio  with  knowledge  that 
Ohio  repeatedly  refused  to  make  any  changes  in 
its  accounting  and  made  each  payment  in  full  set- 
tlement of  each  statement  constitutes  an  account 
stated  between  Ohio  and  plaintiffs  (appellants)  and 
may  not  be  challenged  by  them. 

(1)  In  making  and  declaring  as  a  conclusion 
of  law  that  plaintiffs  (appellants)  re<3over  nothing 
and  that  defendant  do  have  judgment  in  its  favor 
and  recover  from  plaintiffs  (appellants)  all  de- 
fendant's (respondent's)  costs  expended  in  the  ac- 
tion. 

(m)  In  rendering  judgment  in  favor  of  defend- 
ant (respondent)  and  against  the  plaintiffs  (appel- 
lants) and  adjudging  recovery  of  defendant's  (re- 
spondent's) costs  from  plaintiffs  (appellants)  in 
the  action. 

(n)  That  the  findings  of  fact  and  conclusions 
of  law"  made  by  the  court,  and  hereinabove  re- 
ferred to,  were  each  contrary  to  the  evidence  and 
the  law. 

(o)  That  the  judgment  rendered  and  entered  in 
favor  of  defendant  and  against  the  appellants, 
(plaintiffs)  is  contrary  to  the  evidence  and  against 
the  law. 

(p)  That  the  trial  court  erred  in  disregarding 
the  testimony  of  witness  T.  P.  Jones  concerning 
and  relating  to  the  circumstances  imder  which  the 
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agreements  were  made  between  Troy-Sweet  Grass 
Oil  Syndicate  and  the  Ohio  Oil  Company  and  as  to 
what  was  said  and  done  by  the  representatives  of 
the  parties  to  such  agreement  as  to  the  meaning 
and  interpretation  which  such  parties  placed  upon 
the  agi'eement  at  the  time  of  the  making  thereof. 

III. 

By  filing  this  statement  of  points  the  appellants 
do  not  intend  to  waive  or  abandon  the  right  to  urge 
error  upon  any  of  the  rulings  or  findings  of  the 
trial  court  resulting  in  a  judgment  in  said  cause 
in  favor  of  the  respondent  (defendant)  and  against 
the  appellants  (plaintiffs). 

Dated  this  24th  day  of  July,  1951. 

/s/  E.  J.  McCABE, 

Attorney  for  Appellants. 

E.  J.  McCABE,  JR., 

Of  Counsel. 

[Endorsed] :     Filed  July  27,  1951. 
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JURISDICTION 

This  is  an  appeal  from  an  adverse  judgment  of 
the  United  States  District  Court  for  the  District  of 
Montana,  Great  Falls  Division,  against  the  appel- 
lants (plaintiffs  below)  and  in  favor  of  the  appellee, 
(defendant  below)  adjudging  and  decreeing  the 
said  appellants  take  nothing  by  the  suit  and  that 
appellee  recover  its  costs  in  the  sum  of  $349.07 
(R.  157,158) .  The  action  was  orginally  commenced 
in  the  District  Court  of  the  Ninth  Judicial  District 
of  the  State  of  Montana  in  and  for  the  County  of 
Pondera  by  the  appellants,  citizens  and  residents 
of  Montana,  against  the  appellee,  to  obtain  a  judg- 
ment requiring  the  appellee  to  account  to  appellants 
for  alleged  monies  received  and  improperly  with- 
held from  appellants  in  connection  with  certain 
oil  and  gas  agreements  theretofore  entered  into 
between  appellants  and  appellee  and  to  pay  the 
appellants  the  amount  of  money  determined  owing 
to  them  respectively  on  such  accounting  which 
it  is  alleged  will  exceed  the  sum  of  $175,000.00  due 
three  of  appellants  as  trustees  of  Inland  Empire 
Oil  and  (ias  Syndicate  and  will  exceed  the  sum  of 
$195,000.00  due  to  appellant  Potlatch  Oil  and  Re- 
fining (Company  (R,  4-25).  The  cause  was  duly 
removed  by  appellee  to  the  United  States  District 
Court  (R.  26-33)  on  the  grounds  the  cause  was  a 
civil  action  involving  a  controversy  wholly  between 
citizens  of  different  states,  the  plaintiff,  Potlatch 
Oil  and  Refining  Company,  a  Montana  corporation. 
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being  a  resident  and  citizen  of  Montana,  the  other 
plaintiff  being  trnstee  of  Inland  Empire  Oil  and 
Gas  Syndicate,  a  common  law  trust,  being  residents 
of  Montana  and  Idaho,  respectively,  and  defendant 
Ohio  Oil  Company  being  a  citizen  and  resident  of 
Ohio  and  the  amount  in  controversy  (Complaint, 
paras.  I,  II,  IV,  XVI,  XVII,  R.  4,  5,  15,  16  and  R. 
26-28)  exceeds  $3,000.00,  exclusive  of  interest  and 
costs. 

The  jurisdiction  of  the  District  Court  of  the 
United  States  is  found  in  section  1332  Title  28 
United  States  Codes  Annotated,  (Title  28  United 
States  Code,  section  41  (1).  Judicial  Code  Section 
24,  as  amended)  wherein  the  United  States  District 
Court  is  given  jurisdiction  over  causes  between 
citizens  of  different  states,  where  the  amount  in 
controversy  exceeds  $3,000.00,  exclusive  of  interest 
and  costs. 

The  appellate  jurisdiction  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit  is  found 
in  section  1291  Title  28,  United  States  Codes  An- 
notated (first  paragraph),  (Title  28  United  States 
Code,  section  225),  (Section  128  Judicial  Code,  as 
amended)  wherein  the  Court  of  Appeals  is  given 
jurisdiction  in  all  cases  save  those  in  which  there  is 
a  direct  appeal  to  the  United  States  Supreme  Court. 
No  such  direct  appeal  to  the  said  Supreme  Court  is 
permissible  in  this  case. 
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STATEMENT  OF  THE  CASE 

In  referring  herein  to  the  parties  to  this  cause, 
we  shall  adopt  the  following  designations,  respec- 
tively: 

1.  "Potlatch"  for  Potlatch  Oil  and  Refining  Com- 
pan}. 

2.  "Inland"  for  Inland  Empire  Oil  and  Gas  Syn- 
dicate, the  collective  name  under  which  the  plain- 
tiff trustees  acted  on  behalf  of  their  trust. 

3.  "Ohio"  for  the  defendant  The  Ohio  Oil  Com- 
pany; and 

4.  "Troy"  for  Troy-Sweetgrass  Oil  Syndicate,  a 
common  law  trust. 

5.  "R.C.M."  for  the  revised  codes  of  Montana. 
On  June  15, 1922,  upon  solicitation  by  Ohio,  Troy 

assigned  to  Ohio  an  undivided  55  percent  interest 
in  oil  and  gas  leases  embracing  1,520  acres  of  land, 
comprising  five  separate  tracts,  situate  in  Toole 
County,  Montana,  (Complaint's  "Exhibit  B"  R. 
23-26)  and  on  the  same  day,  as  a  part  of  the  trans- 
action, they  entered  into  a  written  Operating  Agree- 
ment for  the  development  and  operation  of  the 
lands  for  oil  and  gas  purposes  (Complaint's  "Ex- 
hibit A"  R.  17-25).  These  instruments  were  writ- 
ten up  by  Ohio  and  its  attorney,  A.  M.  Gee  (Jones 
deposition  R.  425  11.  22-32,  R.  426  11.  1st  to  12th, 
and  Gee  deposition  R.  583,  11.  2nd  to  30th,  R.  584, 
11.  1st  to  13th,  R.  554  11.  15th  to  29th,  R.  555  11.  1st 
to  18th). 

The  Operating  Agreement  gave  Ohio  the  control 
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and  management  of  the  lands  and  leases  and  of 
the  development  and  operation  thereof  for  oil  and 
gas  pnrposes  including  the  marketing  of  the  oil 
and  gas  produced  and  Ohio  entered  into  control  and 
management  of  the  lands  and  leases  and  thereafter 
had  and  maintained  sole  and  exclusive  control  and 
management  thereof  for  drilling,  development,  and 
operation,  including  the  marketing  of  oil  and  gas 
produced  and  all  equipment  in  connection  there- 
with until  and  including  January  31,  1943,  when 
Ohio  sold  and  conveyed  all  its  interest  to  The  Texas 
Company.  (Complaint,  Par.  VI  and  VII,  R.  8,  9, 
Answer,  Par.  Ill,  R.  54). 

January  1,  1923,  Troy  transferred  and  conveyed 
one  half  of  its  interest  under  the  Operating  Agree- 
ment and  the  pertinent  lease  to  Inland  in  so  far 
as  same  pertained  to  the  "Baker  Lease"  on  SW^^ 
of  Section  3  and  SEi/4  of  Section  4,  Township  35 
North,  Range  3  West,  M.M.,  notice  thereof  given 
to  Ohio  about  June  2,  1923,  who  thereafter  recog- 
nized   Inland's   rights    therein    (Complaint    para. 

VIII,  R.  10,  Answer,  Par  IV,  R.  54).  August  18, 
1923,  Troy  transferred  and  conveyed  to  Potlatch 
all  of  its  remaining  undivided  interest  in  the  Op- 
erating Agreement   and   leases    (Complaint   Para. 

IX,  R.  10,  Answer  Para.  V,  R.  54).  Troy  trans- 
ferred and  conveyed  the  foregoing  interests  ex- 
pressly subject  to  the  rights  of  Ohio  and  Inland 
and  Potlatch  expressly  agreed  with  Troy  to  per- 
form and  keep  the  terms  and    conditions   of    all 
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agreements  and  contracts  transferred  by  Troy  to 
them  respectively.  (Answer  para  V,  R.  54,  stipula- 
tion R.  98). 

In  the  interim  Ohio  drilled  a  producing  oil  well 
on  the  lands  embraced  in  the  Sindon  lease  and  one 
on  the  Baker  lease  and  rendered  monthly  state- 
ments to  Troy  and  later  to  Inland  and  Potlatch,  set- 
ting forth  charges  and  credits,  purporting  to  pertain 
to  operations  of  Ohio  under  the  Operating  Agi'ee- 
ment  and  where  a  credit  for  a  month  was  stated 
as  due  a  check  for  such  amount  was  mailed  to  plain- 
tiffs and  cashed  and  proceeds  of  check  retained 
by  plaintiffs,  totaling  $250,000.00  approximately. 
(Stipulation  of  facts.  R.  99-102).  Statements 
rendered  have  been  filed  as  original  documents  in 
this  court  by  order  of  the  district  court  being  ex- 
hibits "A",  "B",  "C"  and  "D"  and  vouchers  ac- 
companying checks  transmitted  to  plaintiffs  being 
exhibit  "E"  (R.  196-201).  The  officers  and  trus- 
tees of  Troy,  Inland,  and  Potlatch,  respectively, 
made  oral  and  written  objections  to  certain  charges 
and  classes  of  charges  appearing  on  monthly  state- 
ments and  being  made  by  Ohio  against  their  re- 
spective trusts  and  corporation,  asserting  that  such 
charges  were  not  properly  to  be  chargeable  against 
them  under  the  Assignment  and  Operating  Agree- 
ment and  were  contrary  to  the  intent  of  the  parties 
to  the  Assignment  and  Operating  Agreement.  (R. 
paras.  XI,  XII,  pp.  12,  13,  Jones  deposition,  R.  440- 
448,  Wilson  deposition,  R.  516-519). 
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The  evidence  sliowing  the  objections  to  charges 
made  will  be  discussed  at  length  in  subsequent 
divisions  of  this  brief  devoted  to  plaintiffs'  argu- 
ment and  to  avoid  repetition,  will  not  be  repeated 
here.  Ohio  denied  improper  charges  were  being 
made  by  letters  wTitten  Inland  and  Potlatch  (R. 
300-312,  336-340,  350-355,  05-89). 

The  plaintiffs  assert  that  as  a  result  of  their  mak- 
ing the  objections  and  notice  in  1920  to  John  Mc- 
Fadyen,  (defendant's  division  manager  in  charge 
of  the  operations  for  defendant,  R.  90,  97 )  of  their 
intention  given  to  bring  suit  agamst  Ohio,  Ohio 
requested  that  no  suit  be  brought  and  promised 
upon  a  final  accounting  that  any  and  all  improper 
charges  made  would  be  corrected,  and  due  credit 
would  be  given  and,  in  reliance  upon  such  promise, 
plaintiffs  withheld  suit  until  after  they  learned  that 
Ohio,  without  any  notice  to  appellants  of  its  in- 
tention to  so  do,  had  sold,  assigned,  and  conveyed 
to  the  Texas  Company  all  of  Ohio's  rights  and  in- 
terests in  the  Operating  Agreement  and  the  lands 
affected  thereby.  (R.  440  11.  28-  30,  R.  447-449,  R. 
229,  230).  Ohio  failed  to  account  and  rectify  the 
alleged  improper  charges  notwithstanding  demand 
to  do  so  was  made  by  appellants  to  and  upon  Ohio. 
(R.  233-238)  (R.  309-372).  Thereupon  the  present 
action  w^as  commended  March  18,  1947.  (R.  4-25). 
Evidence  in  detail  pertinent  to  the  foregoing  facts 
will  be  referred  to  and  discussed  in  appellants'  ar- 
gument of  the  facts  and  the  law  reserved  for  sub- 
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sequent  divisions  of  this  brief. 

The  appellee  interposed  a  consolidated  motion 
for  severance  of  claims,  to  dismiss  for  lack  of  ca- 
pacity to  sue,  to  dismiss  on  grounds  the  action  is 
barred  by  statutes  of  limitation.  Revised  Codes 
of  Montana,  1935,  to-wit:  Sees.  9028  subd.  2,  9029, 
9030,  and  9031  subd.  3;  for  more  definite  state- 
ment and  to  strike  certain  portions  of  the  complaint 
(R.  34-42).  The  motion  was  denied  with  right  in 
appellee  to  renew  motion  or  any  appropriate  sub- 
division thereof  at  the  trial  (R.  52). 

Appellee  answered  (R.  53-95)  admitting  making 
of  the  Assignment  of  interest  in  leases  by  Troy  and 
the  subsequent  entering  into  the  Operating  Agree- 
ment referred  to  in  the  complaint,  (R.  53)  denied 
any  oral  agreement  prior  to  the  writings  restricting 
or  limiting  charges  against  Troy's  share  of  pro- 
duction to  cost  of  actual  drilling  of  wells  at  their 
location  on  the  lands,  actual  cost  of  equipment 
located  on  the  lands  and  actual  cost  of  installation 
of  equipment  and  repairs  and  replacements  thereof 
or  anj^  promise  to  incorporate  same  in  an  agree- 
ment, (R.  6,  7)  (Answer  par.  11.  53,  54);  admitted 
defendant's  possession  and  maintaining  exclusive 
control  and  management  of  the  lands  and  market- 
ing oil  and  gas  production  therefrom  and  drilling 
of  producing  wells  and  until  Ohio  sold  its  interests 
to  the  Texas  Company  on  January  31,  1943.  (Com- 
plaint R.  6,7)  (Answer  R.  53,54).  Answer  further 
deaied  that  assignment  and  operating  agreement 
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was  written  and  prepared  by  Ohio  and  its  attorneys 
(R.  6,7)  (R.  53,  54)  and  denied  directing  Troy's 
attention  to  the  clause  in  paragrapli  111  of  Operat- 
ing Agreement  which  reads  "but  in  no  case  shall 
said  party  of  the  first  part  be  finally  held  or  charged 
beyond  its  share  or  interest  in  the  production  and 
equipment  from,  in  or  upon  said  lands,"  as  limit- 
ing expenses  and  chargeable  against  Troy  and  de- 
nied Ohio  represented  to  Troy  the  purpose  of  the 
clause  was  to  express  the  true  intent  to  limit  ex- 
penses chargeable  to  Troy  and  denied  Troy  relied 
thereon  as  aforesaid.  (R.  7,8)  (R.  53,54).  The 
answer  admitted  transfer  of  Troy's  interests  to 
plaintiffs  respectively,  continued  oil  and  gas  pro- 
ductivity of  the  leased  lands  and  the  exclusive  mar- 
keting of  same  by  Ohio,  denied  making  improper 
charges  against  plaintiffs  and  that  asserted  charge 
for  overhead  made  was  not  improper  (R.  11,  12,  13) 
(R.  55).  Answer  admitted  certain  complaints  of 
improper  charges  had  been  made  by  Potlatch  and 
Inland  and  meeting  held  to  adjust  and  written  com- 
munications with  reference  thereto  in  August  and 
September,  1925,  and  that  no  other  objections  made 
by  Potlatch  or  Inland  until  July  8,  1946,  (R.  13, 
14)  (R.  55),  and  Ohio  denied  it  purchased  the  oil 
produced  at  10  to  20c  a  barrel  below  the  prevailing 
market  price  at  the  wells  (R.  13,  55).  Ohio  alleges 
statements  showing  actual  expense  of  developing 
and  operating  the  lands  were  furnished  Inland  and 
Potlatch  and  remitted  amount  to  them  when  credit 
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shown  and  same  were  received  and  retained  with- 
out objection  by  plaintiffs  until  July  1,  1946,  and 
thereby  an  account  was  stated  and  settled  by  the 
monthly  statements  between  the  parties.  (R.  13, 
14,  57).  The  answer  further  denies  that  Ohio 
promised  that  the  erroneous  and  improper  charges 
complained  of  by  plaintiffs  would  be  rectified  upon 
a  correct,  full,  and  final  accounting  to  be  rendered 
later  to  plaintiffs  and  denied  that  no  full,  final  and 
correct  accounting  had  been  made  or  that  plaintiffs 
by  reason  of  charges  made  had  been  deprived  by 
defendant  from  realizing  the  benefits  under  afore- 
said assignment  and  operating  agreement  to  which 
plaintiffs  were  entitled  and  denied  that  there  will 
be  found  due  on  accounting  sums  exceeding  $175,- 
000.00  and  $195,000.00  to  Inland  and  Potlatch  and 
further  denies  that  plaintiffs  had  performed  the 
terms  and  provisions  and  conditions  of  said  "Op- 
erating Agreement"  and  "Assignment"  (R.  14,  15, 
58).  The  answer  purports  to  plead  defenses  of 
laches,  statutes  of  limitations  and  estoppel  and  ac- 
count stated.  (R.  58-65). 

At  the  trial  an  order  of  the  Court  was  duly  made, 
with  the  express  consent  of  all  parties,  that  certain 
questions  and  issues  be  determined  and  a  finding 
and  decision  on  such  questions  and  issues  be  made 
by  the  Court  prior  to  adjudging  any  accounting 
to  be  had  and  which  issues  summarized,  are  (R. 
128,  130)  substantially. 

(a)   Is  evidence  of  the  character  offered  by  the 
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depositions  of  T.  P.  Jones  filed  or  any  similar  oral 
testimony  from  other  witnesses  admissible  for  the 
purpose  of  (a)  modifying  or  explaining  the  terms 
of  the  Operating  Agreement,  copy  of  which  is 
attached  to  plaintiffs'  complaint  herein  and  marked 
"Exhibit  A",  or  (b)  interpreting  the  same,  and  if 
the  Court  find  such  testimony  admissible,  that  the 
Court  further  find  what  the  actual  agreement  w^as 
between  Troy  and  Ohio,  and  that  the  Court  adjudge 
and  declare  the  true  and  actual  meaning  of  said 
Operating  Agreement  and  what  costs  and  expenses 
of  developing  and  operating  the  lands  involved  for 
oil  and  gas  purposes,  as  incurred  by  Ohio,  could 
properly  be  charged  in  part  to  the  extent  of  45  per- 
cent thereof  to  Troy  and  successors  in  interest 
(R.  128-129); 

(b)  That  the  Court  determine  as  an  issue  in  the 
case  the  merits  of  the  defendant's  first  affirmative 
defense  pleading  the  defense  of  laches  as  a  bar  to 
the  cause  of  action  stated  in  plaintiffs'  complaint 
(R.  129); 

(c)  That  the  Court  determine  as  an  issue  in  the 
case  the  merits  of  the  defendant's  second  and  third 
affirmative  defenses  wherein  defendant  pleads  the 
five-year  Statute  of  Limitations  and  the  eight-year 
Statute  of  Limitations  in  its  answer  (R.  129); 

(d)  That  the  Court  determine  as  an  issue  in  the 
case  the  merits  of  defendant's  fourth  affirmative 
defense  wherein  it  pleads  that  there  was  an  account 
stated   between   the   plaintiffs   and   defendant   by 
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reason  of  monthly  statements  rendered  plaintiffs 
by  the  defendant  (R.  129,  130). 

SPECIFICATIONS  OF  ERROR 

1.  The  trial  court  erred  in  finding  as  facts  that 
the  pertinent  portions  of  the  agreement  dated  June 
15,  1922,  between  plaintiffs'  (appellants')  predeces- 
sor in  interest,  Troy-Sweet  Grass  Oil  Syndicate,  and 
the  Ohio  Oil  Company  is  plain  and  free  from  am- 
biguity and  is  clear,  explicit  and  unequivocal  in  its 
language,  terms  and  provisions  that  defendant,  the 
Ohio  Oil  Company,  at  all  times  has  fuily  complied 
with  each  and  all  of  the  obligations  therein  imposed 
upon  it,  (R.  151  152)  as  the  finding  is  contrary  to 
the  evidence. 

2.  The  trial  court  erred  in  finding  as  facts  that 
T.  P.  Jones  was  one  of  the  persons  who  prepared 
the  agreement  of  June  15,  1922,  and  was  engaged 
directly  or  indirectly  in  the  production  and  develop- 
ment of  oil  and  gas  leases  and  lands  and  was  ex- 
perienced in  that  business  and  knew  or  should  have 
known  and  understood  the  meaning  of  the  plain 
language  used  and  contained  in  said  agreement  and 
that  said  agreement  was  entered  into  at  arm's  length, 
(R.  152)  in  so  far  as  the  finding  purported  to  in- 
clude T.  P.  Jones  or  other  representatives  of  Troy 
when  the  agreement  of  June  15th,  1922  was  nego- 
tiated and  prepared  because  the  finding  is  not  sup- 
ported by  evidence. 

3.  The  trial  court  erred  in  finding  as  facts  that  at 
no  time  during  the  period  subsequent  to  Ohio  en- 
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the  time  that  Troy  assigned  to  Inland  and  Potlatch 
were  any  objections  ever  made  by  Troy  to  Ohio 
with  reference  to  tlie  accounting  whicli  included  the 
same  items  as  subsequent  statements  of  account 
made  to  Inland  and  Potlatch  contained,  (R.  153) 
as  same  is  contrary  to  the  evidence. 

4.  The  trial  court  erred  in  finding  as  facts  that 
payments  made  by  Ohio  were  received  and  accepted 
by  plaintiffs  (appellants)  during  all  of  said  period 
well  knowing  that  Ohio  had  repeatedly  refused  to 
make  any  changes  in  its  charges  such  as  plaintiffs 
(appellants)  proposed  and  plaintiffs  (appellants) 
knew  or  should  have  known  that  the  payments  were 
made  by  Ohio  in  full  payment  of  the  respective 
items  covered  in  its  respective  monthly  statements, 
(R.  153,  154)  as  same  is  contrary  to  the  evidence. 

5.  The  trial  court  erred  in  making  and  declaring 
as  a  conclusion  of  law  that  the  agreement  of  June 
15,  1922,  between  Troy  and  Ohio  is  clear  and  ex- 
plicit does  not  involve  an  absurdity  and  that  the 
agreement  must  be  ascertained  from  the  agreement 
alone  and  it  may  not  be  explained  or  interpreted  by 
parol  evidence  or  reference  to  matters  ouside  of  and 
not  recited  in  the  written  agreement,  (R.  155)  as 
same  is  contrary  to  the  law. 

6.  The  trial  court  erred  in  making  and  declaring 
as  a  conclusion  of  law  that  T.  P.  Jones'  testimony 
as  to  the  alleged  remark  of  John  McFadyen,  de- 
ceased manager  of  Ohio,  is  not  admissible  for  any 


—14— 

purpose  that  no  foundation  for  such  testimony  has 
been  made  and  no  injustice  will  be  done  by  exclud- 
ing it  and  that  no  imperfection  of  the  writing  is 
put  in  issue.  (R.  155)  as  same  is  contrary  to  law. 

7.  The  trial  court  erred  in  making  and  declaring 
as  a  conclusion  of  law  that  Ohio  through  a  con- 
tinuous and  unvarying  course  of  conduct  on  its 
part  under  the  plain  requirements  of  the  written 
agreement  since  the  execution  thereof  and  at  all 
times  thereafter  during  the  period  questioned  in 
this  suit  in  all  things  complied  with  the  clear  terms 
and  provisions  of  the  written  agreement  of  June 
15,  1922,  (R.  155,  156)  as  same  is  contrary  to  the 
facts  and  the  law. 

8.  The  trial  court  erred  in  making  and  declaring 
as  a  conclusion  of  law  that  the  statutes  of  limitation 
of  the  State  of  Montana  bar  plaintiffs  (appellants) 
from  any  recovery  in  the  action,  R.  156)  as  same  is 
contrary  to  the  facts  and  the  law. 

9.  The  trial  court  erred  in  making  and  declaring 
as  a  conclusion  of  law  that  the  statutes  of  limita- 
tion of  the  State  of  Montana  bar  plaintiffs  (appel- 
lants) from  any  recovery  in  the  action  (R.  156)  as 
same  is  contrary  to  the  law  and  the  facts. 

10.  The  trial  court  erred  in  making  and  declar- 
ing as  a  conclusion  of  law  that  Ohio  is  not  a  trustee 
for  plaintiffs  (appellants),  (R.  156)  as  same  is  con- 
trary to  the  facts  and  the  law. 

11.  The  trial  court  erred  in  making  and  declaring 
as  a  conclusion  of  law  that  the  monthlv  statements 
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of  account  furnished  by  Ohio  lo  Troy,  Potlalch  and 
Inland  and  the  acceptance  and  retention  of  the 
money  paid  to  them  respectively  by  Ohio  with 
knowledge  that  Ohio  repeatedly  refused  to  make 
any  changes  in  its  accounting  and  made  each  pay- 
ment in  full  settlement  of  each  statement  constitutes 
an  account  stated  between  Ohio  and  plaintiffs'  (ap- 
pellants) and  may  not  be  challenged  by  them  (R. 
156)  as  same  is  contrary  to  the  facts  and  the  law. 

12.  The  trial  court  erred  in  making  and  declar- 
ing as  a  conclusion  of  law  that  plaintiffs  (appel- 
lants) )  recover  nothing  and  that  defendant  do  have 
judgment  in  its  favor  and  recover  from  plaintiffs 
(appellants)  the  defendant's  (respondent's)  costs 
expended  in  the  action,  (R.  156)  as  the  judgment 
rendered  is  contrary  to  the  law  and  the  evidence. 

13.  The  trial  court  erred  in  rendering  pudgment 
in  favor  of  defendant  ( respondent )  and  against  the 
plaintiffs  (appellants)  and  adjudging  recovery  of 
defendant's  (respondent's)  costs  from  plaintiffs 
(appellants)  in  the  action  (R.  156)  as  the  judgment 
rendered  is  contrary  to  the  law  and  the  evidence. 

14.  The  trial  court  erred  in  disregarding  the 
testimony  of  witness  T.  P.  Jones  concerning  and 
relating  to  the  circumstances  under  which  the  agree- 
ments w^ere  made  between  Troy  and  Ohio  as  to 
what  was  said  and  done  by  the  representatives  of 
the  parties  and  the  interpretation  placed  upon  the 
agreement  at  the  time  of  the  making  thereof 
(R.  413,  423-429,  430-433,  467-473)  for  the  reason 
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such  testimony  was  legally  competent,  relevant  and 
material,  and  properly  admissible  as  evidence  in 
the  case. 

ARGUMENT 

In  considering  the  questions  specified  in  the 
above  mentioned  order  of  the  Court,  (Ante  P.  10- 
12)  we  shall  direct  our  discussion  to  such  questions 
in  the  sequence  specified  in  the  order. 

( 1 )  Admissibility  of  testimony  of  T.  P.  Jones  to 
explain  (and)  eliminate  ambiguity  and  uncertainty 
in  the  assignment  and  Operating  Agreement. 

At  the  threshold  of  inquiry  as  to  whether  the 
testimony  of  T.  P.  Jones  is  or  is  not  admissible,  we 
are  confronted  with  the  query  whether  ambiguity 
or  uncertainty  arose  by  reason  of  the  prior  verbal 
agreement  pursuant  to  which  the  written  assign- 
ment of  the  leases  (R.  23-25)  was  executed  and  the 
terms  of  the  Operating  Agreement  signed  by  the 
parties  after  the  prior  written  assignment  was  given 
(R.  17-22),  as  to  the  intent  of  the  parties  thereto. 
If  so,  then  the  Jones'  testimony  relating  to  what  was 
said  and  done  prior  to  and  at  the  time  of  the  making 
of  the  assignment  explanatory  of  the  verbal  terms 
of  the  prior  agreement  pursuant  to  which  the  assign- 
ment of  leases  was  made  and  explanatory  of  any 
ambiguity  or  uncertainty  arising  from  the  language 
used  in  the  written  operating  agreement,  the  sur- 
rounding circumstances  and  the  situation  of  the 
parties  is  admissible  to  remove  the  ambiguity  or  un- 
certaintlv  unless  the  testimonv  is  excluded  bv  other 
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contrary    evidentiary    principles.      The    statutory 

rules  of  interpretation  appear  in  Chap.  7  R.C.M. 

1947,   (Chap.  108.  R.C.M.  1935),  and  inckide  the 

following  statutes: 

"A  contract  must  be  so  interpreted  as  to  give 
effect  to  the  mutual  intention  of  the  parties  as 
it  existed  at  the  time  of  contracting,  so  far  as  same 
is  ascertainable  and  lawful"  ( Emphasis  supplied) . 

Sec.  13-702  R.C.M.  1947,  Sec.  7527  R.C.M. 
1935). 

"For  the  purpose  of  ascertaining  the  intention 
of  the  parties  to  a  contract,  if  otherwise  doubt- 
ful, the  rules  given  in  this  chapter  are  to  be  ap- 
plied." (Emphasis  supplied). 

Sec.  13-703  R.C.M.  1947,  Sec.  7528  R.C.M.  1935. 

"When  a  contract  is  reduced  to  writing,  the  in- 
tention of  the  parties  is  to  be  ascertained  from 
the  writing  alone,  if  possible;  subject,  however, 
to  the  other  provisions  of  this  chapter." 

Sec.  13-705  R.C.M.  1947,  Sec.  7530  R.C.M.  1935. 

"The  whole  of  a  contract  is  to  be  taken  together 
so  as  to  give  effect  to  every  part  if  reasonably 
practicable,  each  clause  helping  to  interpret  the 
other." 

Sec.  13-707  R.C.M.  1947,  Sec.  7532  R.C.M.  1935. 

"A  contract  may  be  explained  by  reference  to  the 
circumstances  under  which  it  was  made  and  the 
matter  to  which  it  relates." 

Sec.  13-713  R.C.M.  1947,  Sec.  7538  R.C.M.  1935. 
"For  the  proper  construction  of  an  instrument, 
the  circumstances  under  which  it  was  made  in- 
cluding the  situation  of  the  subject  of  the  instru- 
ment, and  of  the  parties  to  it,  may  also  be  shown, 
so  that  the  judge  be  placed  in  the  position  of  those 
whose  language  he  is  to  interpret." 
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Sec.  93401-17  R.C.M.  1947,  Sec.  10521  R.C.M. 
1935. 

"If  the  terms  of  a  promise  are  in  any  respect  am- 
biguons  or  uncertain,  it  must  be  interpreted  in 
the  sense  in  which  the  promissor  believed  at  the 
time  of  making  it  that  the  promissee  understood 
it."   (Emphasis  supplied). 

Section  13-714  R.C.M.  1947,  Sec.  7540  R.C.M. 
1935. 

Analysis  of  the  written  assignment  of  leases  (R. 
23-26)  and  the  written  operating  agreement  dis- 
closes the  existence  of  a  prior  verbal  agreement  pur- 
suant to  which  Troy  executed  the  written  assign- 
ment. The  terms,  intent,  provisions,  conditions 
and  considerations  of  such  verbal  agreement  were 
not  reduced  to  writing  and  resort  must  be  had  to 
oral  testimony  to  determine  what  they  were.  Thus 
the  written  assignment  is  uncertain  since  it  is  silent 
as  to  the  actual  oral  agreement  and  oral  testimony 
of  witness,  T.  P.  Jones,  the  representative  (presi- 
dent) executing  the  assignment  for  Troy  (R.  23-26) 
and  who  also  signed  the  operating  agreement  for 
Troy  (R.  17)  may  give  oral  testimony  as  to  what 
the  terms  and  intent  of  verbal  agreement  was  as 
authorized  by  the  foregoing  provisions  of  the  Mon- 
tana Codes. 

Brown  et  al.  v.  Homestake  Exploration  Corpora- 
tion, et  al,  98  Mont.  305,  39  Pac.  (2)  168; 

Van  De  Putle  et  al  v.  Texas  Pacific  Coal  and  Oil 
Company,  35  Fed.  Supp.  794. 

Obviously  the  terms  of  a  verbal  (parol)  agree- 
ment may  be  proven  only  by  oral  testimony. 
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The  complaint  (R.  ()  II.  2()lh  to  :^2nd)  alleges  the 
express  oral  agreement  between  Troy  and  Ohio 
made  prior  to  rednction  of  the  assignment  to  writ- 
ing was  that  Troy's  share  of  the  "costs  and  expense 
incident  to  the  drilling,  development  and  operation 
of  the  lands  described  in  said  "assignment" 
for  the  production  of  oil  and  gas  chargeable 
against  the  share  of  said  syndicate  of  the  oil  and 
gas  production  from  the  described  lands  would  be 
restricted  and  limited  exclusively  to  the  cost  of  the 
actual  drilling  itself  of  the  wells  at  their  locations 
on  said  lands  except  the  expense  of  the  drilling  of 
the  first  well  which  was  to  be  borne  solely  and 
wholly  by  the  Defendant,  and  the  placing  of  said 
well  in  condition  to  deliver  the  oil  and  gas  produc- 
tion therefrom  at  their  respective  locations  upon 
said  land  plus  the  actual  cost  of  the  equipment 
located  wholly  within  and  upon  the  said  lands  and 
the  actual  cost  of  the  installation  of  said  equipment 
and  that  all  other  costs  of  operating  said  lands  and 
producing  and  marketing  the  oil  and  gas  therefrom 
would  be  the  sole  expense  of  and  w^holly  chargeable 
to  the  Defendant  alone."  (R.  6 11.  20-32,  R.  7  11. 1-12) . 
The  oral  evidence  submitted  to  the  trial  court  as 
proofs  of  the  allegations  w^as  contained  in  the  de- 
position of  T.  P.  Jones  (R.  413-509).  Over  objec- 
tion of  counsel  for  Ohio  as  to  competency  of  wit- 
ness to  testify  to  any  oral  conversations,  oral  com- 
munications or  direct  transactions  with  F.  E.  Hur- 
ley, Art  Sellery  or  John  McFadyen,  agents  then  de- 
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ceased  of  Ohio,  and  as  being  an  endeavor  to  vary 
the  terms  of  a  written  instrument  by  parol  testi- 
mony (R.  421)  Jones  testified: 

"Q.  ( By  Mr.  McCabe) ;  Now  xMr.  Jones,  on  the  date 
that  this  instrument,  the  original  of  Plaintiffs' 
Exhibit  2,  was  signed  by  the  parties  named 
therein,  did  you  have  any  conversation  with 
Mr.  Hurley  and  Mr.  (iee  with  reference  to 
entering  into  any  arrangements  for  the  drill- 
ing and  development  of  lands  of  the  Troy- 
Sweet  Grass  Oil  Syndicate? 

A.  I  did. 

Q.  And  was  that  on  the  same  day  as  the  agree- 
ment was  signed? 

Mr.  Donovan:  I  object  to  this  as  leading. 

Mr.  Everett:  Let's  let  the  witness  testify,  Mr.  Mc- 
Cabe. You  are  insisting  that  we  not  have  an 
objection  to  the  form  of  the  question,  but  still 
you  insist  on  making  the  questions  leading. 

Mr.  McCabe:  1  don't  think  that  is  leading. 

Mr.  Everett:  Of  course  it  is  leading.  You  are  on 
direct  examination  now.  On  cross-examina- 
tion we  can  lead  him  all  over  the  place,  but 
you  can't. 

(Last  question  read). 

A.  It  was. 

Q.  (By  Mr.  McCabe) :  Now,  what  did  Mr.  Hurley 
or  Mr.  Gee  in  the  presence  of  yourself  and 
Mr.  Gee  and  Mr.  Hurley  say  to  you  in  con- 
nection with  '  *  * 

Mr.  Donovan:  That  is  objected  to  as  being  un- 
certain. (441)  It  doesn't  designate  the"  per- 
son. It  is  also  uncertain  as  to  the  place  where 
the  alleged  transactions  or  conversations  were 
had. 
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Q.  (By  Mr.  McCabe):  Where  was  the  original 
of  Plaintiff s'  Exhibit  2  signed? 

A.  In  my  office  in  Shelby,  Montana. 

Q.  And  at  that  time  who  was  present? 

A.  Mr.  Hurley,  me,  Mr.  Luke,  my  secretary — 
the  secretary  of  the  Troy-Sweet  Grass  and 
this  other  gentleman,  Mr.  Sellery.  Mr.  Hur- 
ley and  Mr.  Gee  came  in  there  and  asked  me 
to  know  if  1  could  and  would  make  an  op- 
erating agreement  on  some  land  held  by  my 
company  that  I  represented,  and  1  told  them 

Q.  Just  a  minute.  Who  was  it  asked  you  that — 
Mr.  Gee  or  Mr.  Hurley? 

A.  Mr.  Hurley,  after  they  introduced  themselves. 

Q.  And  what  did  you  answer? 

A.  Well,  I  asked  them — They  described  the  land 
that  they  wanted  to  make  an  operating  agree- 
ment on.  1  couldn't  describe  them  right  here 
now.  And  1  told  them  that  1  had  contacted 
the  California  a  couple  of  times  prior  to  that, 
of  they  had  contacted  me  and  wanted  some 
lands  on  a  fifty-fifty  operating  agreement, 
and  presented  me  with  a  copy,  which  I  read, 
and  I  objected,  or  told  them  what  1  would 
do;  I  would  dictate  the  terms  of  the  contract. 

Q.  What  did  you  say  to  them  in  response  to  their 
inquiry  whether  you  would  be  willing  to  enter 
into  a  deal? 

A.  Well,  I  told  them  that  I  would  under  my 
terms. 

Q.  Then  what  did  they  say  to  you? 

A.  They  asked  me  what  my  terms  were,  and  I 
explained  them  (442)  to  them. 

Q.  What  did  you  tell  them  the  terms  were  that 
you  wanted? 
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A.  I  told  them  that  I  would  enter  into  an  agree- 
ment with  them,  but  not  where  any  expenses 
would  be  charged  to  this  land  off  of  the 
lease,  of  Findley,  Ohio,  or  any  place  else 
off  of  that  lease,  and  so  then,  after  a  con- 
versation of  quite  a  while,  why,  Mr.  Hurley, 
or  one  of  them  spoke  up  and  said,  "Well, 
the  charges  wouldn't  be  in  excess  of  probably 
ten  per  cent,"  and  I  told  them,  "All  right, 
gentlemen,  if  that  is  all  it  will  be,  1  wiii  give 
you  forty-five  per  cent  and  you  can  take 
fifty-five  per  cent,  and  you  can  pay  the  ex- 
penses, and  put  that  into  a  lease,  and  we  can 
make  an  agreement,"  and  Mr.  Gee  said  he 
would  write  up  that  kind  of  an  agreement. 
I  said,  "There  is  a  typewriter  here  and  paper." 
He  says,  "I  have  a  typewriter  right  over  here, 
and  I  will  go  over  and  write  it,"  which  he 
did,  and  when  he  came  back  he  had  an  op- 
erating agreement  written  up  in  duplicate. 
1  think  it  was  triplicate. 

Q.  A  moment  ago  you  said  that  in  this  conver- 
sation you  told  them  you  would  give  them 
the  forty-five  per  cent,  and  also  you  said  you 
would  give  them  the  fifty-five  per  cent. 

A.  No,  I  said  I  would  give  myself  forty-five  per 
cent  and  them  the  fifty-five  per  cent. 

Q.  That  is  what  1  wanted  to  get  straightened  out. 

A.  If  they  would  bear  all  of  the  expenses,  in 
place  of  a  fifty-fifty,  and  charge  me  only 
wliat  operating  expense  was  incurred  right 
on  the  lease,  and  they  said  *  *  *  * 

Q.  Now,  just  a  moment.  Was  there  any  par- 
ticular form  of  expression  that  you  used  at 
that  time  as  designated  the  (443)  expenses 
chargeable? 

A.  Well,  I  said  that  their  expenses  would  be 
charged  all  over  the  country,  their  overhead, 
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the  accounting  and  everything  else  would  be 
charged  up  against  that  lease,  and  I  had  no 
way  of  keeping  account  of  that. 

Q.  Was  that  under  the  fifty-fifty  operating 
agreement? 

A.  That  was  the  fifty-fifty. 

Mr.  Everett:  We  object  to  the  form  of  the  ques- 
tion there  again.  There  is  no  fifty-fifty  op- 
erating agreement  here  in  evidence.  If  you 
are  going  to  question  him  about  some  other 
contract,  let's  get  it  out  here,  Mr.  McCabe; 
otherwise,  we  will  have  to  object  to  the  form 
of  the  question  and  insist  that  the  Court  con- 
sider our  stipulation  with  you  as  not  in  effect 
because  you  are  not  following  it.  Certainly, 
we  are  not  going  into  the  trial  of  this  case 
with  any  sort  of  an  understanding  that  we 
won't  object  to  the  form  of  the  question  and 
let  you  proceed  in  a  manner  that  is  absolutely 
contrary  to  that  agreement  and  at  the  same 
time  try  to  hold  us  to  it. 

Mr.  McCabe:  Well,  the  witness  testified  that  they 
suggested  fifty-fifty  and  he  said  he  wouldn't 
go  into  that  agreement. 

Mr.  Everett:  You  are  asking  him  about  a  fifty- 
fifty  agreement,  but  there  is  no  such  agree- 
ment in  evidence. 

Q.  (By  Mr.  McCabe) :  Now,  Mr.  Jones,  did  you, 
at  the  time  when  they  first  approached  you, 
or  that  is,  when  Mr.  Hurley  and  Mr.  Gee 
first  spoke  to  you  about  any  deal  concerning 
the  Troy-Sweet  Grass  Syndicate  leases  or 
lands — did  they  have  a  form  of  agreement 
with  them? 

A.  Yes,  they  had  some  blank  forms,  fiftv-fiftv. 
(444) 

Q.  And  was  that  agreement  thej^  had  commonly 
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called,  a  form  known  as  a  fifty-fifty  operat- 
ing agreement? 

Mr.  Donovan:  We  object  to  this  as  leading;  ob- 
ject also  on  the  formal  ground  that  all  oral 
negotiations  are  deemed  to  be  merged  in  the 
written  contract.  Prior  oral  negotiations  and 
statements  are  entirely  irrelevant  and  im- 
material. 

Mr.  McCabe:    Just  ansv/er  the  question. 

(Last  question  read.) 

Mr.  Everett:  We  object  on  the  further  ground 
that  the  witness  has  not  been  qualified  as 
an  expert  to  testify  as  to  what  was  the  com- 
monly known  form  or  any  other  form  of 
contract. 

Q.  (By  Mr.  McCabe):  Just  a  moment.  Mr. 
Jones,  this  first  written  form  that  they  sub- 
mitted to  you,  did  they  call  it  or  designate 
it  by  any  name? 

Mr.  Everett:     I  object  to  that,  too. 

A.  Fifty-fifty  operating  agreement,  they  told  me 

it  was. 
Mr.  Donovan:     This  is  objected  to  because  that 

is  leading. 

Q.  (By  Mr.  McCabe):  Now,  answer  the  ques- 
tion again. 

A.  They  called  it  a  fifty-fifty  operating  agree- 
ment. 

Q.  Who  called  it  that?    A.  Mr.  Hurley. 

Q.  At  that  time  did  you  make  any  objection  to 
that  type  of  agreement?  Did  you  state  to 
them  that  you  had  any  objection  to  that  type 
of  agreement? 

A.  I  did. 

Q.  What  did  you  tell  them? 
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A.  1  told  them  that  I  had  objected  to  the  Cali- 
fornia a  couple  of  days  prior,  and  I  objected 
to  theirs.  I  wouldn't  go  into  that  kind  of 
an  agreement  with  anybody.  (445) 

Q.  Now,  when  you  outlined  or  stated  to  them 
as  you  testified,  the  terms  of  the  deal  that 
you  would  go  into  witli  them,  did  you  mention 
in  describing  the  expenses,  or  did  you  des- 
cribe the  types  of  expenses  that  you  would 
be  willing  for  the  company  to  pay  their  share 
of? 

Mr.  Donovan:  This  also  is  objected  to  as  lead- 
ing and  suggestive." 

R.  423-429. 

*'Q.  Now,  when  you  outlined  or  stated  to  them, 
as  you  testified,  the  terms  of  the  deal  that 
you  would  go  into  with  them,  did  you  men- 
tion in  describing  the  expenses,  or  did  you 
describe  the  types  of  expenses  that  you  would 
be  wilhng  for  the  companv  to  pay  their  share 
of?"  I       ^         1    J 

Just  answer  "Yes"  or  "No." 

A.  1  did. 

Q.  Now,  what  did  you  say: 

A.  I  told  them  I  would  be  willing  to  share  the 
expense  of  drilling  wells,  putting  them  into 
production  on  the  lease,  but  not  a  lot  of  out- 
side expenses  all  the  way  around  the  country, 
which  Mr.  Hurley  said  probably  it  wouldn't 
amount  to  much;  probably  ten  per  cent  or 
less,  maybe. 

Q.  And  then  what  did  you  say: 

A.  I  said,  "All  right,  let's  do  this:  I  will  give 
you  five  per  cent  of  ours,  making  vours  fiftv- 
five  per  cent,  and  you  pay  all  of  the  expenses 
outside  the  lease." 
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Q.  Let  me  see  if  I  understand  you  correctly. 
Did  you  say  that  your  people  would  take 
forty-five  per  cent  and  you  would  give  the 
company  fiftj-five  per  cent? 

A.  Yes,  which  would  make  it  ten  per  cent  to 
pay  the  outside  expenses.  Mr.  Gee  said  he 
could  write  up  a  contract  (447)  covering  that. 

Q.  Was  there  anything  said  at  that  time  pertain- 
ing to  the  corners  of  the  lease? 

A.  These  expenses  was  to  be  just  what  was  on 
the  lease;  not  off  the  lease. 

Mr.  Everett:  We  object  to  that  question  and 
answer,  the  question  as  being  leading,  and 
ask  that  the  ([uestion  and  answer  both  be 
stricken. 

Q.  (By  Mr.  McCabe):  Now,  after  this  conversa- 
tion did  Mr.  Gee  return  to  you  a  form  of  pro- 
posed operating  agreement  to  be  signed? 

A.  He  did. 

Q.  And  did  you  read  it? 

A.  I  did,  and  objected  to  it. 

Q.  Just  a  moment.  You  saj^  you  did.  When 
you  read  it,  what  did  you  say  to  him? 

A.  I  told  liim  that  the  objections  that  I  had  made 
and  wished  to  put  in  the  lease  wasn't  in  there. 
He  said,  "I  will  go  and  rewrite  it  and  include 
it  in  there,"  and  he  did. 

Q.  Just  a  minute.  After  he  said  that  he  would 
change  it  and  include  it  into  the  lease,  did 
he  go  away,  or  what  did  he  do? 

A.  He  went  away,  over  to  his  office,  and  was 
gone  a  while  and  came  back  with  some  copies 
rewritten,  which  had  *   "^   * 

Q.  Just  a  moment.  Copies  rewritten — of  the 
proposed  form  of  agreement? 


—27— 

A.  Yes,  sir. 

Mr.  Everett:  Let's  let  the  witness  testify.  This 
leading  business,  1  think  we  understand  what 
it  is,  and  it  will  certainly  simplify  it  from  the 
standpoint  of  the  examination,  too. 

Q.  (By  Mr.  McCabe) :  Did  you  read  the  last  form 
that  he  returned  to  you? 

A.  I  did,  and  he  pointed  out  to  me  where  it  was 
covered;  my  objections  were  covered  in  it. 

Q.  What  did  he  say  when  he  pointed  out  that 
paragraph? 

A.  He  said  that  covered  the  objections  that  I 
had;  that  there  would  be  no  charges  against 
the  company  except  what  was  done  on  their 
ground;  the  way  1  understood  it;  as  he  ex- 
plained it  to  me,  at  least. 

Q.  At  that  time  was  there  any  agreement  similar 
to  the  one  concerning  which  you  have  testi- 
fied made  with  Potlatch  Oil  and  Refining 
Company? 

A.  Yes. 

Q.  And  with  reference  to  the  form  of  that  agree- 
ment, was  that  similar  to  this  agreement? 

Mr.  Donovan:     We  object  to  this. 

Mr.  McCabe:     All  right.     I  withdraw  it. 

Q.  When  Mr.  Gee  made  this  statement  concern- 
ing this  portion  that  he  had  included  in  the 
proposed  form  of  operating  agreement,  was 
Mr.  Hurley  present? 

A.  Yes,  sir. 

Q.  And  after  he  made  that  statement,  what  did 
you  do  with  reference  to  the  original  oper- 
ating agreement  of  which  Plaintiffs'  Exhibit 
2  purports  to  be  a  copy? 

A.  What  did  we  do?   . 
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Q.  What  did  you  do? 

A.  We  signed  it  up. 

Q.  You  signed  it,  and  who  else  signed  it? 

A.  Mr.  Luke  signed  it  and  the  Ohio  men  (449) 
signed  it. 

Q.  And  by  "the  Ohio  men,"  who  do  you  mean? 

A.  Why  Hurley  and  Sellery.  I  don't  know 
whether  Gee  signed  it.  I  don't  think  Gee 
signed  it,  as  I  remember." 

R.  430-433. 

On  cross  examination  the  witness  testified: 

"Q.  Were  the  expenses  of  operation  supposed  to 
be  paid  by  Potlatch  or  Troy  Sweet  Grass  or 
Inland  Empire? 

A.  Expenses  on  the  lease  were  supposed  to  be 
paid,  for  the  drilling  of  wells  and  putting  them 
into  production,  but  that  is  as  far  as  the  ex- 
penses were  supposed  to  be  paid  by  (481)  the 
Potlatch  and  the  Troy-Sweet  Grass,  drilling 
the  wells  and  putting  them  into  production. 
That  was  my  interpretation  of  it.  That  is 
what  I  understood  it  was,  what  the  contract 
called  for. 

Q.  Was  it  your  contention  that  Potlatch  was  to 
pay  no  part  of  the  cost  of  operation  after  the 
well  was  drilled  and  put  in  production? 

A.  Well,  no.  It  was  my  contention  that  they 
wasn't  to  pay  after  the  wells  was  drilled  and 
put  into  production. 

Q.  The  Ohio  was  to  pav  the  expenses,  pay  every- 
thing? 

A.  Yes,  pay  everything. 

Q.  Without  any  part  of  the  charge  being  made 
against  Potlatch? 

A.  Not  after  they  were  producing. 
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Q.  That  would  include  all  costs  of  operation? 

A.  Yes,  sir: 

Q.  No  part  of  the  cost  of  operation,  pumping  the 
well,  would  be  paid  by  Potlatch  of  Inland 
Empire? 

A.  Nothing  off  of  the  lease. 

Q.  No,  I  mean  no  part  of  the  cost  of  operating 
the  well  would  be  paid  by  Potlatch  after  the 
well  was  once  drilled  and  put  on  production? 
Is  that  what  we  are  to  understand? 

A.  They  were  to  operate  the  lease.  We  were  to 
pay  for  drilling  the  wells  or  getting  them  to 
producing.  We  were  to  pay — then  they  were 
to  operate  the  wells  and  give  us  our  forty-five 
per  cent,  and  they  were  to  charge  us  nothing 
after  that. 

Q.  Charge  you  nothing  after  that? 

A.  No. 

Mr.  Everett:  Let  me  see  that  contract  a  minute. 

(482) 

(Exhibit  2  handed  to  counsel.) 
Q.  The  contract  about  which  you  testified  earlier, 
Mr.  Jones,  reading  from  Paragraph  3  of  Plain- 
tiffs' Exhibit  2,  provides,  and  referring  to  The 
Ohio  Oil  Company  as  party  of  the  second  part: 
"It  will  pay  all  costs  and  expenses  of  develop- 
ing and  operating  said  lands  for  oil  and  gas 
purposes,  as  herein  provided,  and  shall  charge 
the  said  party  of  the  first  part  forty-five  per 
cent  thereof." 

A.  Yes. 

Q.  Now,  am  I  to  understand  from  your  testimony 

that  that  doesn't  mean  what  it  says?     What 

does  that  mean  to  you? 

A.  My  interperation  of  the  lease  was  that  they 
should  drill  the  wells  and  put  them  in  produc- 
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tion  and  we  would  pav  our  fort^^-f ive  per  cent 
of  it. 

Q.  And  from  there  on  you  pay  nothing? 

A.  No,  no. 

Q.  Well,  you  were  to  pay  your  cost  of  operation, 
then? 

A.  Well,  that  wasn't  the  way  I  understood  it.  They 
were  to  --- 

Q.  How  did  you  understand  it? 

A.  I  understood  they  would  drill  the  wells  and 
charge  us  after  the  first  well  was  drilled,  the 
free  well,  no  cost  to  us  at  all.  Then  thej^  would 
drill  the  wells  and  equip  them  and  we  would 
pay  our  forty-five  per  cent  of  drilling  the 
wells  and  equipment,  and  nothing  for  supervi- 
sion or  accounting  outside  of  that,  and  then 
after  thej^  were  drilled  they  could  pump  them 
and  take  the  oil  and  pay  us  forty-five  per  cent 
of  the  oil. 

Q.  What  about  the  cost  of  operation? 

A.  Operation  would  not  be  much  after  the  (483) 
well  drilled  and  operating.  That  was  up  to 
them. 

Q.  And  no  part  of  that  was  to  be  charged  to  the 
Potlatch? 

A.  Except  for  the  maintenance  of  the  equipment 
and  so  on.  No  labor  was  to  be  charged  to  the 
Potlatch. 

Q.  No  labor  was  to  be  charged  to  the  Potlatch. 
A.  No. 

Q.  You  testified  you  were  engaged  in  other  busi- 
nesses. Isn't  labor  a  cost  of  operation?  Is  it 
your  contention  that  labor  is  not  a  cost  of 
operation? 

A.  Yes,  I  understand  all  of  that.    I  do  lots  of  busi- 
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ncss,  but  we  had  an  understanding  what  it 
was  to  be.  Mr.  Gee  and  Mr.  Hurley  said  that 
would  cover  the  whole  thing.  That  was  the 
clause  I  had  i)ut  in  there,  and  there  would  be 
noliiing  charged  to  us  after  the  wells  were 
put  into  operation. 

Q.  You  were  not  to  be  charged  with  the  cost  of 
operation?  Did  you  read  this  contract  before 
you  signed  it? 

A.  1  surely  did. 

Q.  Well,  what  does  "all  costs  and  expenses  of 
developing  and  operating  said  lands" — what 
does  that  mean  to  you? 

A.  It  means  what  it  says. 

Q.  Were  they  to  make — was  it  your  understand- 
ing that  any  part  of  the  amount  charged  to 
you  was  to  be  paid  in  cash — charged  to  oyur 
company;  any  of  the  amount,  the  expenses  of 
developing  and  operating,  charged  to  Pot- 
latch?    Were  they  to  be  paid  in  cash? 

A.  By  who? 

Q.  By  Potlatch. 

A.  No.  They  were  taken  out  of  production,  in- 
terest and  all.  (484) 

Q.  Suppose  the  charge  exceeded  the  credit,  were 
you  to  be  held  beyond  that? 

A.  No,  no,  no.  If  they  didn't  get  the  production, 
they  were  out.    We  weren't  to  be  held  at  all. 

Q.  AVell,  isn't  that  what  your  phrase  says  here, 
then:  "But  in  no  case  shall  said  party  of  the 
first  part  be  finally  held  or  charged  beyond 
its  share  or  interest  in  the  production  and 
equipment  from,  in,  or  upon  said  lands"? 

A.  Read  that  again. 

Q.  Let's  go  back.     Isn't  that  what  your  phrase: 
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"But  in  no  case  shall  said  party  of  the  first 
part"  (referring  to  the  Troy-Sweet  Grass) 
"be  finally  held  or  charged  beyond  its  share 
or  interest  in  the  production  and  equipment 
from,  in,  or  upon  said  lands"?  Isn't  that  what 
that  means? 

A.  I  don't  gather  what  you  are  driving  at.  It 
means  just  what  it  says  there. 

Q.  Well,  it  is  payable  out  of  oil?  isn't  that  what 
it  means?  The  amount  that  was  charged  to 
you  was  payable  out  of  oil  produced? 

A.  Absolutely. 

Q.  And  that  is  what  you  mean  by  your  contract? 

A.  Yes,  sir,  that  they  are  to  take  their  pay  out  of 
any  oil  they  find. 

Q.  So  if  there  was  more  due  than  there  was  oil 
to  pay,  the  Ohio  got  nothing? 

A.  The  Ohio  got  nothing. 

Q.  And  that  is  what  that  phrase  meant,  that  they 
didn't  get  paid  unless  the  oil  was  there;  unless 
they  had  production? 

A.  That  phrase  meant  that  they  should  charge 
against  that  lease  nothing  only  what  was  on 
the  lease.  (485) 

Q.  That  was  your  contention? 

A.  Yes,  that  is  the  way  we  understood  it  right 
there  that  day,  and  that  was  drilling  the  well 
and  the  equipment  that  went  into  that. 

Q.  You  objected  also  to  the  interest  charges,  did 
you,  on  the  monies  advanced? 

A.  I  objected  to  the  interest  charges  so  long  as 
there  shouldn't  have  been  any  charge  to  us. 
They  had  us  charged  with  a  lot  of  stuff  that 
didn't  belong  to  us  and  charged  us  interest  on 
it.    I  objected  to  that,  of  course. 
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Q.  Did  you  object  to  any  other  interest  charges? 

A.  No,  not  where  we  legally  owed  them. 

Q.  Well,  there  is  a  $10,000  balance  they  charged 

you  interest  on? 

A.  They  charged  us  interest.  Maybe  that  balance 
shouldn't  have  been  so  big,  though.  That  is 
what  I  am  contending;  that  balance  shouldn't 
have  been  that  big,  maybe,  if  they  had  us 
charged  with  a  lot  of  stuff  that  didn't  belong 
to  us. 

Q.  That  was  your  contention? 

A.  Yes,  that  was  my  contention. 

Q.  Did  the  Ohio,  insofar  as  the  balance  of  the 
contract,  except  for  the  accounting  phases  of 
it,  comply  with  all  of  the  provisions? 

A.  Why,  yes  and  no. 

Q.  Well,  explain  your  answer. 

A.  Well,  Mr.  Hurley  impressed  upon  me  that  they 
could  drill  wells  cheaper  than  anyone  else  be- 
cause they  had  lots  of  tools  in  the  field  and 
there  would  only  be  a  charge  of  reasonable 
rent  for  tools  in  the  field  against  that  lease; 
there  (486)  would  be  no  tools  charged,  only 
rental;  and  they  could  drill  wells  cheaper  than 
I  could.  I  couid  drill  some  of  them  wells  for 
$10,000  myself;  most  of  them. 

Q.  Well,  there  was  still  a  matter  of  the  amount 
of  the  charge.  So  far  as  complying  with  the 
contract,  if  thev  w^re  obligated  to  drill  a  well, 
they  drilled  it? 

A.  Oh,  yes.  I  had  no  kick  on  the  accounting  of 
the  amount  of  wells  they  had  drilled  on  the 
lease.  I  hadn't  when  I  left  there.  I  didn't 
care — when  they  drilled  out  there  and  got 
water,  well,  I  didn't  care  about  them  going 
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on  the  other  side  and  driUing  another  water 
well. 

Q.  The  only  complaint  you  had  was  the  matter 
of  the  accounting,  the  charges? 

A.  Yes,  sir. 

Q.  Otherwise,  they  complied  with  their  contract? 

A.  On  drilling  wells,  they  did." 
R.  467-473. 

In  the  case  of  Brown,  et  al,  v.  Homestake  Ex- 
ploration Corporation,  et  al,  98  Mont  305,  39  Pac. 
(2)  168,  the  Supreme  Court  of  Montana  in  con- 
struing a  contract  for  development  and  operation 
of  lands  for  oil  and  gas  which  contained  a  provi- 
sion for  drilling  of  exploration  wells  "to  such  num- 
ber and  extent  as  the  premises  will  admit  of"  held 
such  quoted  clause  ambiguous  as  to  the  number  of 
wells  and  that  parol  evidence  was  admissible  to 
show  what  the  intent  of  the  parties  was  at  the  time 
of  the  making  of  the  contract.  The  Court  reviewed, 
at  length,  prior  decisions  of  the  Court  and  the  Mon- 
tana statutes  pertinent  to  ambiguous  and  uncertain 
provisions  of  contracts,  and  which  prior  decisions 
sustained  the  principle  of  the  cited  case. 

In  the  action  of  Van  De  Putte  et  al  v.  Texas  Paci- 
fic Coal  and  Oil  Company,  35  Fed.  Supp.  794,  this 
Court  considered  and  interpreted  the  same  agree- 
ment that  was  considered  by  the  Montana  Supreme 
Court  in  the  Brown  case,  above  cited,  as  to  items 
of  expenses  properly  chargeable  by  the  operating 
company  against  the  other  parties  to  the  agreement. 
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We  quote  from  the  opinion  of  tJiis  Court  as  present- 
ing a  clear  and  concise  statement  of  the  questions 
of  chargeable  expenses  proper  under  the  agreement. 

"Homestake,  a  corporation,  engaged  in  the  drill- 
ing and  operation  of  oil  and  gas  wells,  agreed  to 
develop  the  lands  embraced  within  these  permtis 
according  to  the  terms  of  the  said  agreement. 
Homestake  is  to  stand  the  expenses  of  drilling 
the  first  well  and,  if  production  is  obtained,  'shall 
be  reimbursed  for  the  expense  of  drilling  said 
well  out  of  the  proceeds  therefrom  ***  but  not 
otherwise.'  I\u1her  provisions  respecting  all  w^ells 
drilled  by  Homestake  are  that  they:  'Shall  be 
drilled  at  its  own  expense,  but  shall  be  reimbursed 
for  the  said  expenses  of  drilling  out  of  the  net 
production  obtained  from  the  lands';  'The  net 
proceeds  of  all  oil  and/oi-  gas  produced  and  saved' 
after  payment  of  royalties  'and  after  paying  the 
expenses  of  the  drilling  operation  conducted  upon 
said  land,  shall  be  divided  equally  betw^een  the 
parties  **'.  Another  important  provision  relat- 
ing to  expense  is  found  in  paragraph  7  of  the 
agreement,  as  follows:  'It  is  expressly  understood 
and  agreed  that  the  term  "expense  of  drilling"  or 
the  term  "expense"  where  used  herein  to  denote 
the  expense  of  sinking  a  well  for  the  purpose  of 
producing  oil  and/or  gas  shall  be  defined  to  mean 
only  the  actual  cost  and  expense  of  drillings, 
equipping  and  placing  all  wells  in  a  state  of  pro- 
duction and  such  other  expense  as  may  be  neces- 
sarily incurred  in  de\Tlopment  and  operation  of 
said  vvells,  and  of  maintaining  them  in  a  state  of 
production,  with  an  additional  ten  per  cent  ( 10% ) 
thereof  added  thereto  for  administrative,  engi- 
neering and  overhead  expenses.'  In  another  part, 
paragraph  8,  Homestake  agrees  to  furnish  second 
parties  an  accurate  and  detailed  statement  of  its 
operations  provided  for  in  the  agreement." 
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35  Fed.  Supp.  795. 
Under  section  43  (a)  Federal  Rules  of  Procedure, 
the  evidence  is  admissible  if   same   is   admissible 
under  any  rule  of  evidence,  state  or  federal.    The 
rule  reads: 

"All  evidence  shall  be  admitted  which  is  admis- 
sible under  the  statutes  of  the  United  States,  or 
under  the  rules  of  evidence  heretofore  appHed 
in  the  courts  of  the  United  States  on  the  hearing 
of  suits  in  equity,  or  under  the  rules  of  evidence 
applied  in  the  courts  of  general  jurisdiction  of  the 
state  in  which  the  United  States  court  is  held.  In 
any  case,  the  statute  or  rule  which  favors  the 
reception  of  the  evidence  governs  and  the  evi- 
dence shall  be  presented  according  to  the  most 
convenient  method  prescribed  in  any  of  the 
statutes  or  rules  to  which  reference  is  herein 
made." 

As  will  appear  from  the  authorities  cited  in  sub- 
sequent paragraphs  of  the  within  brief,  the  present 
action  is  a  proceeding  in  equity.  Under  the  fore- 
going rule  the  principle  which  favors  the  reception 
of  evidence  is  to  be  adopted  and,  if  admissible  under 
any  of  the  rules  of  evidence,  state,  federal,  or  rules 
heretofore  applied  in  courts  of  equity,  it  is  admis- 
sible in  the  present  controversy. 

"In  equity  tlie  rule  apparently  is  that  all  evidence 
should  be  taken  and  entered  in  the  record  even 
though  the  court  rules  out  the  testimony  and 
therefore  objections  as  to  irrelevancy  and  admis- 
sibility are  not  to  be  considered.  The  only  limita- 
tion uj)()n  the  exlenl  of  the  examination  is  appar- 
ently that  it  should  be  confined  to  the  issues  and 
not  violate  the  personal  privilege  of  the  witness." 
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Blease  v.  Garlington,  92  U.  S.  667,  23  L.  Ed. 
521. 

Continental  Securities  Co.  v.  Interborough 
Rapid  Transit  Co.  (CCA.  Soutli  Dist.  New  York, 
1910)  183  Fed.  132. 

"If  the  terms  of  a  promise  are  in  any  respect 
ambiguous  or  uncertain,  it  must  be  interpreted  in 
the  sense  in  which  the  promisor"  (Ohio)  "be- 
lieved at  the  time  of  making  it  that  the  promissee" 
(Trov)  "understood  it." 

Section  7540  R.CM.  1935. 

"In  cases  of  uncertainty  not  removed  by  the  pre- 
ceding rules,  the  language  of  a  contract  should 
be  interpreted  most  strongly  against  the  party 
who  caused  the  uncertaintv  to  exist." 

Section  7545  R.CM.  1935. 
In  this  case  the  attorney  for  the  Ohio  prepared 
the  agreement  and  hence  was  responsible  for  the 
uncertainty,  thus  making  applicable  the  preceding 
statutes  cited. 

The  Operating  Agreement  was  entered  into  by 
Troy  and  Ohio  for  the  development  and  operation 
of  the  lands  described  for  "oil  and  gas  purposes' 
and  Troy  at  the  time  had  theretofore  conveyed  an 
undivided  fifty-five  percent  (55%)  interest  in  the 
lands  to  Ohio.  (R.  17,  23)  The  control  and  manage- 
ment of  the  lands  and  leases  and  of  the  development 
and  operation  thereof  for  oil  and  gas  purposes,  in- 
cluding the  marketing  of  the  oil  and  gas  produced, 
was  given  to  Ohio.  (Par.  I  of  Operating  Agreement, 
R.  18). 

Ohio  promised  to  drill  a  first  well  on  the  lands 
"free  of  all  costs  and  expense"  to  Troy  and,  if  a 
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failure  and  of  no  commercial  value,  Ohio  could 
surrender  the  leases  and  thereupon  Troy  would 
have  no  right  or  title  whatsoever  in  tools,  materials 
or  equipment  of  any  kind  furnished  for  the  drilling 
of  such  well.  (Par  II  of  Operating  Agreement), 
(R.  18, 19). 

Paragraph  III  of  the  agreement  (R.  19,  20)  then 
delineates  the  obligations  of  Ohio  if  the  first  well 
was  a  producer,  "commercial  well,"  and  the  extent 
of  Troy's  liability  for  "expenses."  The  question 
presented  to  the  Court  for  determination  is,  what 
was  and  is  the  liability  of  Troy  and  its  successors, 
Inland  and  Potlatch,  for  expenses  connected  with 
Ohio's  performance  of  the  Agreement?  Plaintiffs 
assert  their  liability  and  Troy's  was  limited  to  shar- 
ing a  part  only  of  the  expenses  Ohio  claims  it  in- 
curred and  Ohio  claims  Troy's  and  plaintiffs'  lia- 
bility extended  to  forty-five  percent  (45%)  of  all 
expenses,  direct  and  indirect,  and  irrespective  of 
how  or  where  incurred  by  Ohio  in  connection  with 
its  interpretation  of  the  contract  plus  an  additional 
ten  percent  (10%  )  for  alleged  "overhead"  expenses, 
notwithstanding  no  ten  percent  (10%)  allowance 
for  overhead  is  mentioned  as  chargeable  against 
Troy  or  its  successors  and  notwithstanding  words 
of  limitation  in  the  agreement  to  the  effect  Troy 
(and  successors)  "in  no  case  shall"  "be  finally  held 
or  charged  beyond  its  share  or  interest  in  the  pro- 
duction and  equipment  from,  in,  or  upon  said 
lands"  (R.  20  11.  8-11).    An  examination  of  all  the 
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provisions  of  paragraph  III  clearly  discloses  am- 

biguit}^    and    uncertainty    concerning    "expenses" 

chargeable  to  Troy  and  plaintiffs.    This  paragraph 

(R.  19,  20)  reads: 

"III.  In  the  event  that  the  >vell  described  in 
paragraph  two  herein  above  shall  prove  a  com- 
mercial well,  the  party  of  the  second  part  shall 
continue  the  work  of  developing  and  operating 
said  premises  in  as  diligent  a  manner  as  field  and 
market  conditions  warrant  and  as  is  consistent 
with  good  business  management.  It  will  pay  all 
costs  and  expenses  of  developing  and  operating 
said  lands  for  oil  and  gas  purposes,  as  herein  pro- 
vided, and  shall  charge  the  said  party  of  the  first 
part  Forty-five  (45%)  percent  thereof.  Second 
party  shall  market  all  oil  and  gas  produced  upon 
said  land  and  account  to  the  party  of  the  first 
part  for  the  undivided  Forty-five  (45%)  per 
centum  of  the  proceeds  thereof  at  the  prevailing 
market  price  at  the  wells  for  said  oil  and  gas  after 
deducting  all  royalty  oil  and  gas  or  the  proceeds 
thereof.  The  said  party  of  the  second  part  shall 
be  reimbursed  by  the  said  party  of  the  first  part 
solely  from  the  firsl  party's  proportion  of  the  oil 
and  gas  produced  and  sold  from  said  land.  Ap- 
plication from  proceeds  from  sale  of  said  oil  and 
gas  will  be  made  to  the  credit  of  the  first  party's 
account  upon  the  first  day  of  the  month  follow- 
ing that  in  v/liich  said  oil  and  gas  is  sold,  but  in 
no  case  shall  said  party  of  the  first  part  be  finally 
held  or  charged  beyond  its  share  or  interest  in  the 
production  and  equipment  from,  in  or  upon  said 
lands.  The  party  of  the  second  part  shall  be  en- 
titled to  and  shall  charge  the  party  of  the  first 
part  eight  (8%)  per  centum  interest  upon  all 
moneys  so  advanced  for  the  development  and 
operations  upon  said  lands  for  the  account  of  the 
interest  of  the  first  party's  until  the  same  shall 
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have  been  paid  out  of  the  proceeds  of  the  party 
of  first  part's  proportion  of  the  oil  and  gas  pro- 
duced and  sold  as  herein  provided,  said  interest 
payments  to  be  also  paid  out  of  production." 
The  Court  will  observe  that  Ohio's  interpretation 

of  this  paragraph  would  necessitate  the  language 
of  the  paragraph  to  provide  substantially  that  if 
the  first  well  drilled  was  a  "commercial  well"  all 
costs  and  expenses  of  every  kind  and  character  in- 
curred by  Ohio  in  performing  its  obligations  plus 
an  additional  charge  of  Ten  (10%)  percent  to  be 
added  to  the  total  of  said  costs  and  expenses  as  over- 
head expense,  and  Ohio  shall  be  reimbursed  by  Troy 
solely  from  Troy's  proportion  of  the  oil  and  gas 
produced  and  sold  from  said  lands,  and  that  Ohio 
shall  have  a  lien  upon  Troy's  interest  in  the  produc- 
tion and  in  the  equipment  in  and  upon  the  land; 
Ohio  shall  be  entitled  to  and  shall  charge  Troy  Eight 
(8%)  percent  interest  upon  Forty-five  (45%)  per- 
cent of  the  total  amount  expended  by  Ohio  until 
same  shall  have  been  paid  out  of  the  proceeds  of 
Troy's  proportion  of  the  oil  and  gas  produced  and 
sold,  said  interest  to  be  also  paid  out  of  Troy's  share 
of  the  production  from  the  lands. 

The  express  language  of  paragraph  III  (R.  19, 
20)  is  considerably  different  from  what  Ohio  claims 
it  substantially  reads  and  means.  Analyzing  the 
paragraph,  the  provisions  thereof  appear  substan- 
tially in  the  following  order: 

(a)  If  the  free  well  to  be  drilled  shall  prove  a 
commercial  well,  Ohio  shall  continue  the  "work  of 
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developing  and  operating  said  premises"  in  as  dili- 
gent a  manner  as  warranted  by  field  and  market 
conditions  and  as  consistent  with  good  business 
management. 

(b)  Ohio  will  pay  "all  costs  and  expenses  of  de- 
veloping and  operating  said  lands  for  oil  and  gas 
purposes,  as  herein  provided."  Observe  that  Ohio 
is  expressly  limited  to  all  costs  and  expenses  of 
"developing  and  operating  said  lands  for  oil  and 
gas  purposes,  as  herein  provided  and  charge"  Troy 
Forty-five  (45%)  percent  thereof.  (Emphasis 
ours).  No  provision  appears  for  Ten  (10%)  over- 
head or  for  expenses  for  operations  or  develop- 
ments outside  of  the  lands  particularly  described, 

(c)  Ohio  shall  market  all  oil  and  gas  produced 
upon  said  land  and  "account"  to  Troy  for  the  un- 
divided Forty-five  (45%)  percent  of  the  proceeds 
thereof  at  the  prevailing  market  price  at  the  wells 
for  said  oil  and  gas  after  "deducting  all  royalty  oil 
and  gas"  or  the  proceeds  thereof.  The  Court  will 
note  that  no  deduction  for  any  "marketing  ex- 
penses" is  stated  (R.  19). 

(d)  Ohio  is  to  be  "reimbursed"  by  Troy  "solely 
from"  Troy's  "proportion  of  the  oil  and  gas  pro- 
duced and  sold  from  said  land"  (R.  19,  20). 

(e)  Application  from  proceeds  from  sale  of  the 
oil  and  gas  will  be  "made  to  the  credit  of"  Troy's 
"account  upon  the  first  daj'  of  the  month  following 
that  in  which  oil  and  gas  is  sold,  but  in  no  case  shall" 
Troy  "be  finally  held  or  charged  beyond  its  share  or 


interest  in  the  production  and  equipment  from,  in 
or  upon  said  lands."  (Emphasis  supplied.)  (R.  20) 
(f)  Ohio  is  to  charge  Troy  Eight  (8%)  percent 
interest  upon  "all  moneys  so  advanced  for  the  de- 
velopment and  operations  upon  said  lands  for  the 
account  of  the  interest  of  Troy  "until  same  shall 
have  been  paid  out  of  the  proceeds  of"  Troy's  "pro- 
portion of  the  oil  and  gas  produced  and  sold  as 
herein  provided  ,said  interest  payments  to  be  also 
paid  out  of  production."  Paragraph  IV  (R.  20)  of 
the  Operating  Agreement  provides  for  monthly 
statements  to  Troy  and  provides: 

"IV.  The  party  of  the  Second  part  hereby  agrees 
to  render  the  part}^  of  the  first  part  monthly 
statements  showing  the  actual  cost  and  expenses 
of  developing  and  operating  said  lands  and  leases 
and  will  remit  monthly  to  the  party  of  the  first 
part  all  proceeds  of  the  oil  and  gas  sold  from  the 
interest  of  the  first  party  over  and  above  the 
amount  necessary  to  reimburse  the  party  of  the 
second  part  for  expenditures  made  by  it  for  the 
account  and  interest  of  the  party  of  the  first 
part." 

We  respectfully  request  the  Court  to  observe  the 
language  of  this  paragraph  as  to  the  scope  of  the 
statements  as  being  limited  to  the  "actual  cost  and 
expenses  of  developing  and  operating  said  lands 
and  leases"  and  that  no  provision  is  made  for  over- 
head or  expenses  elsewhere  than  on  the  lease  and 
no  provision  for  marketing  expense. 

In  view  of  the  different  language  and  expressions 
appearing  in  the  agreement  as  to  what  expenses 
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Ohio  actually  is  entitled  to  reimbursement  from 
Troy  and  which  language  and  expressions  express 
varying  concepts  of  expenses  there  is  presented  a 
clear  case  of  ambiguity  and  uncertainty  in  the 
Operating  Agreement  as  to  the  intention  of  the 
parties  as  to  expenses  chargeable  against  Troy. 

The  agreement  properly  distinguishes  between 
expenses  for  developing  the  land  for  oil  and  gas, 
operating  the  land  for  oil  and  gas,  and  of  marketing 
the  oil  and  gas  production.  In  paragraph  III  of  the 
agreement  in  referring  to  reimbursable  expenses 
the  following  varying  expressions  appear:  "all  costs 
and  expenses  of  developing  and  operating  said  lands 
for  oil  and  gas  purposes,  as  herein  provided;"  then 
"second  party  shall  market  all  oil  and  gas  produced 
upon  said  land  and  account  to  the  party  of  the  first 
part  for  the  undivided  Forty-five  (45%)  percentum 
of  the  proceeds  thereof  at  the  prevailing  market 
price  at  the  wells  for  said  oil  and  gas  after  deduct- 
ing all  royalty  oil  and  gas  or  the  proceeds  thereof." 
(This  would  indicate  that  expenses  would  be  con- 
fined solely  to  development  and  expenses  incident 
to  placing  the  wells  in  condition  to  deliver  the  pro- 
duct at  the  wells  only);  then  "but  in  no  case  shall 
said  party  of  the  first  part  be  finally  held  or  charged 
beyond  its  share  or  interest  in  the  production  and 
equipment  from,  in  or  upon  said  lands,"  (Emphasis 
supplied.)  (Here  is  indicated  that  Troy  would  be 
charged  with  its  Forty-five  (45%  )  share  of  the  cost 
of  equipment  on  the  lands  and  to  be  paid  out  of 
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its  share  of  the  production); 

Troy  to  be  liable  for  Eight  (8%)  percent  interest 
"upon  all  moneys  so  advanced  for  the  development 
and  operations  upon  said  land,"  (Emphasis  ours), 
indicating  Troy  chargeable  with  interest  on  its  share 
of  moneys  paid  out  for  development  and  operations 
upon  the  lands  only.  In  paragraph  IV  "actual  cost 
and  expenses  of  developing  and  operating  said  lands 
and  leases."  (Emphasis  ours). 

The  agreement  fails  to  furnish  any  certain  guide 
to  determine  what  was  the  intent  of  the  parties  as 
to  expenses  to  be  charged  against  Troy's  share  of 
the  production. 

The  charges  contained  in  the  statements  rendered 
by  Ohio  (Exhibits  "A,"  "B,"  "C,"  "D,")  cover  a 
wide  range  of  expenses  both  on  and  off  the  lands, 
traveling  expenses,  percentages  of  expenses  irres- 
pective of  whether  such  expenses  ever  incurred  in 
developing  and  operating  the  lands  involved,  travel- 
ing expenses  of  employees  and  representatives  of 
Ohio  betw^een  various  points  in  Montana  and 
Wyoming,  expenses  incurred  by  Ohio  as  a  conveni- 
ence in  its  operating  many  other  leases  and  lands 
in  the  Sunburst  field  showing  that  Ohio  interprets 
the  agreement  as  justifying  all  expenses  incurred 
by  Ohio  in  all  of  its  operations  in  the  area  and  not 
to  be  confined  to  "actual  expenses  of  developing 
and  operating  the  particular  lands."  The  interpre- 
tation placed  by  Troy  and  the  plaintiffs  restricts 
and  limits  the  charges  to  be  made  against  them. 
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The  Operating  Agreement  was  prepared  by  Mr. 
Gee,  (R.  425,  555,  583)  the  attorney  for  Ohio  at  the 
time,  and  since  the  agreement  is  ambiguous  and  un- 
certain, parol  evidence  is  admissible  to  show  what 
was  said  and  done  at  and  prior  to  the  signing  of  it 
and  what  the  representative  of  Troy  (Jones)  under- 
stood what  it  meant  and  what  Ohio  believed  Troy 
understood  it  to  mean  at  the  time. 

The  testimony  of  the  witness  as  to  the  provision 
of  the  Operating  Agreement,  as  same  was  finally 
written  by  the  attorney  for  Ohio,  which  the  attorney 
pointed  out  as  having  been  inserted  for  the  purpose 
of  limiting  the  expenses  chargeable  to  Troy  and  to 
meet  Mr.  Jones'  objections  to  the  "fifty-fifty"  form 
of  written  agreement  and  the  second  form  of 
written  agreement  theretofore  submitted  to  him  by 
the  attorney,  Mr.  Gee,  appears  in  Jones'  deposition, 
(R.  422,  423,  431,  432),  and  it  appeal^  therefrom 
that  Ohio's  attorney  particularly  pointed  out  the 
clause  of  paragraph  III  of  the  Operating  Agreement 
which  reads,  "but  in  no  case  shall  said  party  of  the 
firs  tpart  be  finally  held  or  charged  beyond  its  share 
or  interest  in  the  production  and  equipment  from, 
in  or  upon  said  lands."  Ohio  retained  the  forms  of 
agreement  objected  to  by  Jones  (Jones'  Dep.  R.  432) 
and  returned  the  Operating  Agreement  which  was 
finally  signed  (R.  432). 

The  cross  examination  of  this  witness  by  counsel 
for  Ohio  appears  with  reference  to  the  signing  of 
the  agreement,  and  the  circumstances  thereof  and 
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substance  of  the  conversation  relative  to  limitation 
of  expense  charges  appear  (ante  at  pages  19  to 
34)  herein.  The  substance  of  the  testimony  is 
that  there  was  a  limitation  of  expense  chargeable 
against  Troy,  that  Troy  gave  Ohio  5%  of  the  pro- 
duction as  covering  operating  expenses  incurred 
after  the  wells  were  drilled  and  put  into  production, 
(R.  425,  426,  R.  430,  431),  that  Troy  was  to  be 
chargeable  with  45%  of  the  cost  of  drilling  the 
wells,  equipping  same,  installing  and  maintaining 
the  equipment,  placing  the  wells  in  a  state  of  pro- 
duction, except  the  costs  of  the  first  well  to  be 
drilled  which  was  to  be  a  free  well  to  Troy,  and 
interest  to  be  charged  on  the  above  enumerated 
charges  other  than  the  costs  of  the  first  well.  Mr. 
Jones'  testimony  has  support  in  the  language  of 
paragraphs  III  and  IV  (R.  19,  20)  of  the  Operating 
Agreement,  referring  io  expenses  of  "developing 
and  operating  said  lands  for  oil  and  gas  purposes," 
(emphasis  ours)  that  Ohio  would  account  to  Troy 
for  45%  of  the  oil  and  gas  "at  the  prevailing  mar- 
ket price  at  the  wells  for  said  oil  and  gas"  indicat- 
ing a  cut  off  of  expenses  chargeable  after  the  oil 
and  gas  could  be  taken  at  the  wells  which  would 
be  at  the  top  of  the  casing  heads  on  the  wells,  that 
Troy  would  not  be  finally  held  or  charged  in  any 
case  beyond  its  "share  or  interest  in  the  production 
and  equipment  from,  in  or  upon  said  lands"  (R. 
20  11.  8-11);  that  the  monthly  statements  would 
show  "actual  cost  and  expense  of  developing  and 
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operating  said  lands"  (R.  20  11.  20-24)  and  that  the 
interest  charges  would  be  limited  to  mones  ad- 
vanced for  "development  and  operations  upon  said 
lands"  (R.  20  11.  11-16). 

The  conduct  of  Jones  in  objecting  to  charges  on 
behalf  of  Troy  and  plaintiffs  after  first  statements 
rendered  to  Troy  (R.  440,  472,  467,  462,  463,)  and 
later  to  Inland  and  Potlatch,  including  the  sub- 
stance of  the  letter  from  Mr.  Freeman  to  Ohio 
dated  August  8,  1925,  wherein,  in  paragraph  5, 
reference  is  made  to  the  conversations  testified  to 
by  Jones  at  the  time  the  agreement  was  negotiated 
and  the  expense  limitations  discussed  in  this  con- 
versation (Exhibit  "A"  attached  to  defendant's  an- 
swer corroborates  Jones  testimony). 

In  the  letter  from  Ohio  (Exhibit  "B"  of  de- 
fendant's answer  (R.  73,  84,  85)  in  answ^er  to  Mr. 
Freeman's  letter  in  the  fifth  subdivision  of  para- 
graph "(5)"  of  such  answer,  referring  to  the  con- 
versation mentioned,  no  denial  is  made  that  such 
conversation  occurred.  The  letter  states  "The  rep- 
resentatives of  the  Ohio  Oil  Company  who  made 
this  contract  with  your  clients  do  not  recall  any 
conversation  relative  to  making  charges  against 
Troy-Sweet  Grass  Oil  Syndicate  for  the  actual 
amount  of  expenses  incurred  on  the  lease  itself, 
or  as  you  say,  within  the  four  corners  thereof" 
(R.  85  11.  10-16).  Here  is  presented  a  situation 
where  the  Ohio  representatives  were  called  upon 
for  a  definite  admission  or  a  denial  but  avoided 
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doing  so  by  the  old  evasion  "do  not  recaU'*,  and 
this  at  a  time  when  Jones  of  Troy  and  Potlatch 
and  Wilson  of  Inland  had  been  objecting  repeatedly 
to  certain  charges  made  by  Ohio  (R.  440,  447,  517, 
518). 

Jones'  testimony,  above  discussed,  is  clearly 
within  the  statutory  rules  and  rules  of  decision 
of  the  Montana  Courts  relative  to  interpretation 
of  written  agreements  and  admissibility  of  evidence 
to  aid  in  such  interpretation  (ante  pp.  17-37). 

We  respectfully  submit  that  the  Operating  Agree- 
ment should  be  interpreted  to  limit  the  expenses' 
chargeable  to  the  45%  interest  of  Troy,  Inland, 
and  Potlatch,  respectively,  to  the  cost  and  expense 
of  drilling  the  wells,  equipping  same,  maintaining 
such  equipment,  and  labor  costs  incident  thereto, 
and  placing  said  wells  and  maintaining  same  in  a 
condition  to  make  their  production  of  oil  and  gas 
capable  of  being  taken  and  paid  for  at  the  prevail- 
ing market  price  at  the  wells. 

The  testimony  of  T.  P.  Jones  is  admissible  not- 
withstanding the  deaths  of  A.  M.  Sellery,  F.  E. 
Hurley,  John  McFadyen,  and  T.  B.  Firmin. 

When  the  deposition  of  witness  Jones  was  taken 
counsel  for  defendants  reserved  certain  objections 
to  the  anticipated  testimony  of  the  witness,  among 
which  objections  were  those  which  do  not  per- 
mit testimony  as  to  conversations  or  transactions 
with  a  deceased  agent  or  officer  of  defendant  cor- 
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poration  (R.  421)  and  when  the  deposition  was 
admitted  in  evidence  it  was  stipulated  that  same 
was  admitted  subject  to  all  proper  objections  except 
as  to  the  form  of  questions  propounded  to  the  wit- 
ness (R.  175-186),  except  defendant  waived  objec- 
tions from  the  standpoint  of  the  best  evidence  rule, 
(R.  179,  180)  as  to  plaintiffs  Exhibits  "2"  (copies 
of  Operating  Agreement  and  Assignment  attached), 
(R.  17-25),  "26"  (copy  of  letter  from  Freeman, 
Thelen  and  Frary  to  Ohio,  dated  August  8,  1925, 
pertaining  to  objections  of  Inland  and  Potlatch  to 
expense  charges  being  made)  (R.  73-89)  "27"  (copy 
of  letter  from  Ohio,  in  answer  to  letter  from  Free- 
man, Thelen  and  Frary,  dated  September  12,  1925, 
(R.  65-73),  and  "29"  (copy  of  letter  from  Potlatch 
dated  May  11,  1925,  inquiring  why  it  did  not  receive 
check  from  Ohio  attached  to  Jones  deposition). 

Thus  the  question  of  admissibility  of  Jones' 
testimony  relating  to  oral  communications  and 
transactions  between  the  witness  and  the  deceased 
agents  and  officers,  above  named,  is  presented  for 
determination. 

As  heretofore  shown  the  rule,  whether  state, 
federal,  or  equity,  which  favors  admissibility  of 
evidence  is  to  be  adopted  by  the  Court  in  determin- 
ing the  question.  (Rule  43  (a)  Federal  Rules  of 
Civil  Procedure). 

Section  93-701-2  R.C.M.  1947,  Sec.  10534,  R.C.M. 
1935,  provides: 

"AH  persons,  without  exception,  otherwise  than 
is  specified  in  the  next  two  sections,  who,  having 
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organs  of  sense,  can  perceive,  and  perceiving, 
can  make  known  their  perceptions  to  others,  may 
be  witnesses.  Tlierefore,  neither  parties  nor 
other  persons  who  have  an  interest  in  the  event 
of  an  action  or  proceeding  are  excluded;  nor  those 
who  have  been  convicted  of  crime;  nor  persons 
on  account  of  their  opinions  on  matters  of  re- 
hgious  belief;  although,  in  every  case,  the  credi- 
bility of  the  witness  may  be  drawn  in  question, 
as  provided  in  section  10508." 

Section  93-701-3,  Sec.  10535  R.C.M.  1935,  in  so 

far  as  pertinent  provides: 

"The  following  persons  cannot  be  witnesses:  *  "  * 

4.  Parties  or  assignors  of  parties  to  an  action  or 
proceeding  or  persons  in  whose  behalf  an  action 
or  proceeding  is  prosecuted  against  any  person 
or  corporation,  as  to  the  facts  of  direct  transac- 
tion or  oral  communications  between  the  pro- 
posed witness  and  the  deceased  agent  of  such 
person  or  corporation,  and  between  such  pro- 
posed witness  and  any  deceased  officer  of  such 
corporation,  except  when  it  appears  to  the  court 
that  without  the  testimony  of  the  witness  in- 
justice will  be  done." 

The  section  excludes  as  witnesses  onh'  "parties 
or  assignors  of  parties  to  an  action  or  proceeding 
or  persons  in  whose  behalf  an  action  is  prosecuted" 
against  the  defendant  corporation  as  to  facts  of 
direct  transactions  or  oral  communications  between 
the  proposed  witness  and  the  deceased  officer  or 
agent  of  the  corporation. 

Jones  is  neither  a  party  nor  an  assignor  of  a  party 
to  the  action  nor  a  person  in  whose  behalf  the  ac- 
tion is  prosecuted. 
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The  parties  to  the  action  are  Gerlough,  Hodgman, 
and  Larson,  Trustees  of  Inland,  maintaining  the 
action  in  behalf  of  the  trust  estate,  and  Potlatch,  a 
corporation,  maintaining  the  action  in  its  own  be- 
half. 

The  mere  fact  that  a  person  may  have  an  indirect 

or  remote  interest  in  the  results  of  an  action,  such  a 

stockholder  or  member  in  a  corporation  is  not  a 

party  to  an  action  or  a  person  in  whose  behalf  an 

action  is  prosecuted  within  such  a  statute. 

New  Jersey  Trust,  et.,  Co.  v  Camden  Co. 
58  N.  J.  L.196,  33  Atl.  475, 

•      Rust  V  Bennett,  39  Mich.  521, 
Bank  v.  McGarrah, 
(Ga.)  48  S.  E.  393,  following 

Codv  V.  First  Nat.  Bank 
(GaJ  30S.  E.  281, 

New  York  Life  Ins.  Co.  v.  Johnson, 
(Ky.)  72S.  W.  762, 

Johnson  v.  Fraternal  Reserve  Assn. 
(Wisconsin  1908)  117  N.  W.  1019, 

The  interest  must  be  direct  and  certain,  not  re- 
mote or  merely  a  possible  contingency  as  the  in- 
terest of  a  stockholder  in  a  corporation. 

Kvle  V.  Kyle, 

(Iowa  1916)  157  N.  W.  248, 

Bates  V.  Carter  Construction  Co., 
(Pa.  1916)  99  Atl.  813, 

Merriman  v.  Wickerhem, 
(Calif.  1904)  75Pac.  180. 

To  disqualify  a  person  under  statute  as  being  one 

for  whose  benefit  the  action  is  prosecuted,  onl}'  one 
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who  is  absolutely  entitled  to  the  results  of  the  liti- 
gation and  not  to  one  who  may  ultimately  receive 
same. 

Irwin  V.  Moore, 
15  N.  Y.  432, 

Freeman  v.  Spaulding, 
12  N.  Y.  373, 

Furthermore,  defendant  waived  any  objection  it 
might  have  to  Jones'  competency  by  setting  forth, 
as  Exhibits  "A"  and  "B"  attached  to  its  answer  the 
letter  from  Freeman,  Thelen  &  Frary  to  Ohio,  stat- 
ing the  details  of  the  conversation  between  Jones 
and  Hurley  and  the  letter  from  Ohio  to  Freeman, 
Thelen  &  Frary  referring  to  the  same  conversation 
and  in  Ohio  waiving  objection  to  the  letters  offered 
as  Exhibits  "26"  and  "27"  of  the  attached  to  the 
Jones  deposition,  (R.  179-180)  and  it  having  per- 
mitted the  introduction  in  evidence  without  objec- 
tion the  letter  from  Inland  to  Mr.  Hurley  dated 
September  22,  1923,  (R.  309-372)  which  letters  are 
included  among  those  in  plaintiffs'  Exhibit  "0" 
(R.  303)  (R.  65-89). 
These  circumstances  removed  the  disqualification. 

Ellis  V.  Wadleigh, 

182  Pac.  (2)  49,  70  C.  J.  Sec.  484,  pp.  368,  369. 

Independent  of  the  foregoing  considerations,  the 
decisions  of  the  Supreme  Court  of  Montana,  con- 
struing section  10535  R.  C.  M.,  (supra)  have  con- 
sistently held  it  is  discretionary  with  the  Court  to 
permit  a  witness  to  testify  as  to  oral  communica- 
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tions  with  the  deceased  person,  deceased  representa- 
tive of  a  corporation. 

Mosback  v.  Smith  Brothers  Sheep  Co. 
65  Mont.  42,  51,  210  P.  910, 

Pankovich  v.  Little  Horn  Bank, 

104  Mont.  394,  403,  66  Pac.  (2)  765, 

WunderHch  v.  Holt, 

86  Mont.  260,  283  Pac.  423. 

Averill  Mach.  Co.  v.  Taylor 

70  Mont.  70,  223  Pac.  918, 

Roy  V.  King's  Estate 

55  Mont.  567,  179  Pac.  918. 
The  statute  provides  for  the  admission  of  the 
testimony  if,  as  the  Court  in  Pankovich  v.  Little 
Horn  Bank,  104  M.  395,  at  page  403,  says,  "if  it 
sufficiently  appears  from  the  record  that  without 
it  an  injustice  might  be  done."  The  Court  inter- 
preting the  present  agreement  is  confronted  with 
the  interpretation  of  the  agreement  and  is  entitled 
under  the  statute  (Sec.  93-401-17  Sec.  10521  R.C.M. 
supra)  to  be  placed  in  the  position  of  the  parties  at 
the  time  the  agreement  was  made  to  determine  what 
the  intent  of  the  parties  was.  Unless  the  testimony 
of  Jones  is  admitted  as  to  the  facts  existing  at  the 
time,  the  Court  in  construing  the  agreement  might 
so  interpret  the  agreement  contrary  to  the  true  in- 
tent of  the  parties.  Particularly  where  there  is  other 
evidence  in  the  record  corroborative  of  the  claim 
of  plaintiffs,  but  insufficient  without  the  evidence 
objected  to  establish  plaintiffs'  claim  as  stated  by 
the  Montana  Supreme  Court  in  Wunderlich  v.  Holt, 
86  Mont.  260,  283  Pac.  423. 
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In  Anderson  v.  Wirkman,  67  M.  176,  215  Pac. 
224,  an  action  was  brought  by  the  widow  to  recover 
for  the  wrongful  kiUing  of  her  husband  by  the  ad- 
ministrator of  the  killer's  estate.  She  w^as  the  only 
eye  witness  of  the  killing  and  she  (although  a  party 
to  the  action)  was  permitted  to  testify  since  her 
testimony  was  indispensable  to  show  the  killing  was 
wrongful. 

We  do  not  believe  Jones  was  disqualified  as  wit- 
ness by  Section  93-701-3  Sec.  10535  R.C.M.  Conse- 
quently his  testimony  pertaining  to  acts  and  dec- 
larations forming  part  of  the  transaction  in  dispute 
and  evidence  of  such  transaction,  to  wit,  intent 
of  the  Operating  Agreement  was  admissible. 
Section  10511  R.C.M.  1935, 

McCrimmon  v.  Murray, 

43  Mont.  457,  471,  117  Pac.  73, 

Stagg  V.  Stagg, 

96  Mont.  573,  595,  32  Pac.  (2)  856, 

Welch  V.  All  Persons, 

85  Mont.  114,  129,  278  Pac.  110. 

McCrimmon  v.  Murray  was  an  action  to  recover 
on  an  agreement  for  payment  to  plaintiff  for  in- 
formation to  be  given  defendant  relative  to  a  vein 
of  ore  in  defendant's  mining  claim.  Evidence  of 
the  acts  and  declarations  of  defendant  relative  to 
his  estimate  of  the  character  and  value  of  the  vein 
while  he  was  examining  same  was  excluded  as  hear- 
say. The  Supreme  Court  on  appeal  held  such  ex- 
clusion of  evidence  was  error.    The  Court  said  in 
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referring  to  the  exclusion  of  the  evidence  (43  Mont. 

471): 

"This  was  error.  The  examination  was  one  of 
the  series  of  steps  leading  up  to  the  consumma- 
tion of  the  contract,  without  the  doing  of  which 
there  would  have  been  no  contract." 

If  Jones  be  deemed  an  incompetent  witness,  the 
court  can  consider  with  the  other  competent  evi- 
dence in  the  case  the  fact  that  the  acts  and  declara- 
tions of  the  parties  constitute  matter  within  the 
meaning  of  the  statute  (res  gestae)  in  exercising 
discretion  favorable  to  the  admission  of  such  evi- 
dence within  the  exception  expressed  in  section  93- 
701-3  R.C.M.  1947,  Sec.  10535,  Subd.  4  R.C.M. 
(supra  P.  50). 

In  view  of  the  provisions  of  Rule  43  (a)  Federal 
Rules  of  Civil  Procedure,  favoring  admissibility  of 
evidence,  we  respectfully  submit  that  the  Court  has 
the  discretion  to  admit  the  testimony  of  Jones  in 
this  case,  even  if  incompetent  as  a  witness. 

The  deposition  of  R.  E.  Wilson  of  Inland  (R.  515- 
519)  relates  to  conversations  and  communications 
with  representatives  of  the  Ohio  and  under  the 
authorities  heretofore  discussed,  his  testimony  and 
exhibits  referred  to  are  admissible.  His  testimony 
will  be  more  fully  considered  in  a  subsequent  sub- 
division. 

The  plaintiffs'  actioz^  is  not  barred  by  the  statutes 
of  limitation  or  by  laches. 

Precedent  to  discussion  of  defendant's  affirma- 
tive defenses  of  statutes  of  limitations  and  laches, 
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it  is  necessary  to  determine  the  legal  relationship, 
rights,  and  obligations  of  the  respective  parties  be- 
cause same  will  terermine  in  great  measure  the 
merit  or  lack  of  merit  of  the  defenses  of  limitations 
and  laches  urged. 

The  pleadings  and  evidence  present  no  dispute  as 
to  the  following  facts.  Troy,  the  owner  of  oil  and 
gas  leases  embracing  1,520  acres  of  land  in  Toole 
County,  Montana,  on  June  15,  1922,  made  a  written 
agreement  for  development  and  operation  of  the 
leased  lands  for  oil  and  gas  purposes  with  Ohio, 
and  on  the  same  date  assigned  by  written  instru- 
ment an  undivided  55%  interest  in  the  said  leases 
to  Ohio  in  consideration  of  the  assumption  and  per- 
formance by  Ohio  of  the  obligations  specified  in 
the  agreement  and  which  obligations,  in  brief,  were 
that  Ohio  would  operate  the  leased  lands  for  oil 
and  gas  and  market  the  production  and,  in  the 
first  instance,  advance  all  monies  for  such  purposes. 
Ohio  obHgated  itself  to  account  to  and  pay  over  to 
Troy  45%  of  the  proceeds  from  the  sale  of  oil  and 
gas  to  Troy  after  first  deducting  from  such  pro- 
ceeds certain  stated  expenses  chargeable  against 
Troy's  share  of  such  proceeds  as  specified  in  the 
agreement.     (R.  5-9,  53). 

On  or  about  June  15,  1922,  Ohio  assumed  posses- 
sion, management  and  control  of  the  lands  and 
leases  and  thereafter  purchased  and  appropriated 
oil  from  the  lands  until  about  January  31st,  1943, 
when  it  transferred  its.  interest  in  the  agreement 
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and  in  the  oil  and  gas  leases  to  The  Texas  Company 
(R.  8,  9,  53). 

In  the  meantime,  on  January  1,  1923,  Troy  as- 
signed (conveyed)  an  undivided  22/2%  interest  in 
the  aforesaid  agreement  as  to  one  of  the  leases  em- 
braced in  the  assignment,  known  as  the  "Baker 
Lease"  of  320  acres,  to  Inland  and  thereafter,  about 
August  18,  1923,  Troy  assigned  all  of  its  remaining 
right  and  interest  in  the  said  agreement  with  Ohio 
and  in  the  oil  and  gas  leases  involved  to  Potlatch, 
(R.  10,  11,  54).  Clearly,  the  assignment  and  agree- 
ment between  Troy  and  Ohio  constituted  a  joint 
adventme  by  them.  By  the  assignment  they  be- 
come tenants  in  common  of  the  estate  created  by 
the  various  oil  and  gas  leases  which  is  held  to  be 
a  "profit  a  prendre"  by  the  decisions  of  the  Supreme 
Court  of  Montana. 

Homestake  Exploration  Corporation  v.  Schor- 
regge, 

81  Mont.  604,  614,  264  Pac.  388. 

Section  67-312  R.C.M.  1947  Sec.  6682  R.C.M.  de- 
fines an  interest  in  common  to  be: 

"An  interesti  n  conunon  is  one  owned  by 
several  persons  not  in  joint  ownership  or  partner- 
ship." 

Hochsprung  v.  Stevenson, 

82  Mont.  222,  237,  266  Pac.  406. 

Section  67-313  R.C.M.  1947,  Sec.  6683  R.C.M.  de- 
fines what  interests  are  in  common  as  follows: 
"Every  interest  created  in  favor  of  several  persons 
in  their  own  right,  including  husband  and  wife,  is 
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an  interest  in  common  unless  acquired  by  them  in 
partnership  for  partnership  purposes  or  unless  de- 
clared in  its  creation  to  be  a  joint  interest,  as  pro- 
vided in  Section  67-308  R.C.M.  1947,  Sec.  6680, 
R.C.M.  1935. 

A  joint  adventure  is  broadly  defined  as  an  "en- 
terprise undertaken  by  several  persons  jointly,  and 
more  particularly  as  an  association  of  two  or  more 
persons  to  carry  out  a  single  business  enterprise  for 
profit,  or  as  a  special  combination  of  persons  under- 
taking jointly  some  specific  adventure  for  profit, 
without  any  actual  partnership  or  corporate  designa- 
tion, or  an  association  of  persons  to  carry  out  a 
single  business  enterprise  for  profit,  for  which  pur- 
pose they  combine  their  property,  money,  effects, 
skill,  and  knowledge." 

Rae  V.  Cameron 
112  Mont.  159,  lU,  Pac.  (2)  1060. 

In  Ivins  v.  Hardy  120  Mont.  35,  179  Pac.  (2)  745, 
the  Court  held  that  where  two  persons  jointly  pur- 
chased land  and  engaged  in  the  ranching  and  live- 
stock business  for  profit,  each  to  share  certain  por- 
tions of  the  expenses  of  the  operation,  such  persons 
w^ere  tenants  in  common  of  the  land  and  joint  ad- 
venturers in  the  operation  of  the  ranches  and  the 
plaintiff,  and  one  of  the  joint  tenants,  was  entitled 
to  an  accounting  from  the  other  tenant.  The  Court 
said:  "The  joint  venture  betw'een  the  parties  was 
but  the  natural  dealing  between  tenants  in  common 
for  the  development  and  use  of  the  common  prop- 
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erlies  under  a  plan  nuiUially  beneficial  to  the 
tenants  in  common,"  citing  Dunham  v.  Loverock, 
158  Pa.,  197,  27  Atl.  990.  Referring  to  the  cited  case 
the  Court  said:  "There  tenants  in  common  entered 
into  an  agreement  to  drill  an  oil  well  on  their  land." 
A  dispute  arose  over  the  cost  of  the  well,  one  tenant 
in  common  claiming  a  balance  due  from  the  other 
and  claiming  the  existence  of  a  partnership.  The 
Court  pointed  out  that  the  agreement  claimed  to  be 
a  partnership  "was  an  undertaking  which  was  ap- 
propriate to  tenants  in  common,  since  it  would  in- 
crease the  product  of  the  common  property."  The 
Court  further  said,  "To  be  sure,  there  was  un- 
divided possession  of  the  lease,  but  unity  of  posses- 
sion is  one  of  the  distinguishing  characteristics  of  a 
tenancy  in  common.  There  was  contribution  to  the 
cost  of  operating  the  well  or  wells,  but  this  could 
be  compelled  between  tenants  in  common  by  bill  or 
by  account  render.  There  was  division  of  the  pro- 
duct, but  this  was  in  accordance  with  the  rights  of 
the  cotenants.  Each  had  a  right  to  share  in  the 
product  in  proportion  to  his  interest  in  the  estate." 

See  also:  Snider  v.  Carmichael, 

102  Mont.  387,  58  Pac.  (2)  1004. 
The  situation  between  the  parties  in  this  case  is 
similar  to  the  situation  of  the  parties  in  the  above 
cited  cases. 

Section  63-1001  R.C.M.  1947,  Sec.  8050  R.C.M. 
provides: 

"A  mining  partnership  exists  when  two  or  more 
persons  who  own  or  acquire  a  mining  claim  for 
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the  purpose  of  working  it  and  extracting  the 
minerals  therefrom  actually  engage  in  working 
the  same." 

We  submit  that  by  reason  of  the  corporate  char- 
acter of  Potlatch  and  Ohio  and  the  trust  character 
of  Troy  and  the  trust  character  of  Inland,  the  rela- 
tionship between  them  under  the  agreements  and 
various  assignments  did  not  constitute  any  partner- 
ship relationship,  mining  or  otherwise,  between 
them  at  any  time  notwithstanding  the  Supreme 
Court  of  Montana  has  held  that  an  oil  well  is  a  mine. 

Mid-Northern  Oil  Co.  v.  Walker, 
65  Mont.  414,  211  P.  353. 

The  fact  that  Troy  and  its  assignees,  by  express 
provisions  of  the  agreement,  were  not  chargeable 
for  losses  beyond  their  interest  in  oil  and  gas  pro- 
duction if  the  venture  was  not  successful  does  not 
change  their  relationship  as  joint  adventurers. 

Orvis  V.  Curtiss, 

157  N.  Y.  657,  52  N.  E.  690, 

The  relation  between  joint  adventurers  is  fiduci- 
ary and  each  have  the  right  to  demand  and  expect 
from  their  associates  utmost  good  faith  and  scru- 
pulous honesty  in  all  that  relates  to  their  common 
interests,  and  each  is  forbidden  to  so  act  that  his 
personal  interest  would  be  hostile  to  the  other.  The 
relationship  is  in  the  nature  of  trusteeship. 

Dexter  &  Carpenter,  Inc.  v.  Houston, 
(1927  CCA.  4th)  20  Fed.  (2)  647, 

Mills  &  Willingham,  Oil  and  Gas, 
p.  281,  282,  sections  190,  191, 
48  C  J.  S.  p.  849,  section  24. 
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Where  through  breach  of  fiduciary  duly  a  joint 

adventurer  acquires  more  than  his  proper  share 

under  the  agreement,  he  will  be  deemed  a  trustee 

for  the  benefit  of  his  co-adventurer. 

3  Bogert  Trusts  and  Trustees, 
Sec.  488,  pp  127-130, 

Wilev  V.  Wirbelauer, 

116N.  J.  Eq.  391,  174  Atl.  20. 

Under  the  operating  agreement  Ohio,  by  reason 
of  the  confidence  reposed  by  Troy,  was  given  pos- 
session and  control  of  the  lands  involved,  and  of 
the  development  and  operation  upon  the  lands  of 
the  oil  produced  and  of  the  proceeds  from  the  sale 
of  the  production.  As  a  fiduciary  it  occupied  a  re- 
lation of  trusteeship,  owing  the  duty  to  correctly 
and  honestly  account  to  and  deliver  to  Troy,  Inland 
and  Potlatch,  respectively,  their  just  share  of  such 
proceeds;  and  the  burden  at  all  times  rested  upon 
Ohio  to  show  that  it  has  performed  its  trust  and 
the  manner  of  its  performance  in  detail. 

Wooton  Land  &  Fuel  Co.  v  Ownbev 
265  Fed.  91, 

Dexter  &  Carpenter,  Inc.  v.  Houston, 
(CCA.  4th)  20  Fed.  (2)  647, 
1  CJ.S.  Section  39,  p.  679. 

Ohio  is  charged  with  failure  to  pay  over  to  plain- 
tiffs a  portion  of  their  rightful  share  of  the  pro- 
ceeds from  sales  of  oil  and  retain  such  proceeds 
notwithstanding  demands  made  for  a  correct  ac- 
counting for  such  proceeds  and  payment  thereof. 
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Under  such  circumstances  plaintiffs  are  entitled  to 

maintain  the  present  action  for  an  accounting. 

Kilbourn  v.  Sunderland, 
130  U.  S.  503,  32  L.  ed.  1005, 

Van  de  Putte,  Adm.  et  al.  v.  Texas  Pac.  Coal  & 

Oil  Co., 
35  Fed.  Supp.  794, 

Pedov.'ski  v.  Southern  Mich.  Fruit  Assn., 
(1933  Mich.)  246  N.  W.  58 

1  C.  J.  S.  section  14,  pp  645,  646. 
The  testimony  of  Jones,  Wilson,  and  Gerlough 
and  correspondence  (Plaintiffs'  Exhibit  "0"  R.  303- 
368)  show  objections  being  made  for  improper 
debits  and  lack  of  proper  credits  to  plaintiffs 
through  the  years.  The  letter  from  Attornej^s  Free- 
man, Thelen  and  Frary  to  Ohio,  (R.  65-73)  set- 
ting forth  objections  to  correctness  of  the  state- 
ments rendered,  the  testimony  of  Jones  as  to  the 
intent  of  the  agreement  and  its  violation,  clearly  ap- 
parent when  compared  with  the  statements  rendered 
by  Ohio,  (Plaintiffs'  Exhibits  "A"  and  "B"  filed 
as  original  documents  from  from  the  trial  court 
by  order  (R.  611,  612)  received  in  evidence)  dis- 
close improper  charges  made;  and  the  express 
promise  of  Mr.  McFaydcn,  manager,  that  all  errors 
would  be  finally  corrected  at  the  time  he  requested 
Jones  not  to  bring  suit,  Jones'  compliance  (R.  447- 
449)  and  then  the  sale  made  by  Ohio  to  Texas,  with- 
out notice  of  any  kind  to  Inland  or  Potlatch  (R. 
229-230),  disclose  a  situation  where  Ohio  breached 
its  trust  and  entitles  plaintiffs  to   a    correct   and 
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honest   accounting   by    Ohio,     (Cases   cited    ante 
pp.  56-62. 

Every  person  who  vohuitarily  assumes  a  relation 
of  personal  confidence  to  another  is  deemed  a 
trustee  within  the  provisions  of  Chapter  144,  Re- 
vised Codes  of  Montana,  1935. 

Sec.  86-205  R.C.M.  1947  Sec.  7882  R.C.M.  1935. 

In  all  matters  connected  with  his  trust  a  trustee 
is  bound  to  act  in  the  highest  good  faith  and  may 
not  obtain  any  advantage  therein  over  his  benefici- 
ary by  the  slightest  adverse  pressure  of  any  kind. 
Sec.  86-301  R.C.M.  1947,  Sec.  7888,  R.C.M.  1935. 

Every  violation  of  the  provisions  of  the  preced- 
ing sections  is  a  fraud  against  the  beneficiary  of  the 
trust. 

Sec.  86-307  R.C.M.  1947,  Sec.  7894,  R.C.M.  1935. 

One  who  gains  a  thing  by  fraud,  mistake,  the  vio- 
lation of  a  trust,  or  other  wrongful  act,  is  an  in- 
voluntary trustee  of  the  thing  gained,  for  the  benefit 
of  the  person  who  would  otherwise  have  had  it. 
Sec.  86-210  R.C.M.  1947,  Sec.  7887,  R.C.M.  1935. 

Obviously  by  virtue  of  the  Operating  Agreement 
and  the  above  provisions  of  the  statutes  the  defen- 
dant was  a  joint  adventurer  and  chargeable  as  a 
trustee. 

Under  the  laws  of  Montana  and  other  jurisdic- 
tions neither  the  defense  of  the  statute  of  limitations 
nor  of  laches  is  available  to  a  joint  adventurer  or  a 
trustee  in  an  action  brought  by  a  joint  adventurer  or 
beneficiary  for  an  accounting  until  after  termina- 
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tion  of  the  joint  venture  or  the  trust  or  the  repudia- 
tion of  the  trust  by  the  trustees. 

0pp.  V.  Boggs, 

Mont.  193  Pac.  (2)  379, 

34  Am.  Juris.  290,  section  374, 
48  C.  J.  S.  section  12,  pp.  850,  851, 

State  V.  Rorabeck, 

111  Mont.  320,  325  108  Pac.  (2)  801. 

General  Pet.  Corp.  v.  Doughert3% 
(CCA.  9th)  117  Fed.  (2),  529,  540. 

Merritt  Oil  Corp.  v.  Young, 
(CCA.  10th)  43  Fed.  (2)  27,  Pars.  (5-7) 
pp.  31,  32. 

48  C  J.  S.  section  12e,  pp.  852,  853, 
In  case  of  a  technical  trust  the  statute  of  limita- 
tions does  not  run  between  the  trustee  and  cestui 
que  trust  as  long  as  the  trust  subsists,  the  possession 
of  the  trustee  being  the  posession  of  the  cestui  que 
trust. 

53  C  J.  S.  subd.  9„  pp.  954,  955. 

State  V.  Rorabeck, 

111  Mont.  320,  108  Pac.  (2)  801. 
Ohio  at  no  time  repudiated  the  agreement  but 
continued  thereunder  to  January  31,  1943,  receiv- 
ing its  benefits  and  the  profits  on  the  operation 
besides  the  8%  interest  profit  charged  under  the 
contract  against  Troy  and  successors.  Having  re- 
ceived the  benefits  of  the  agreement,  it  equitably 
should  bear  the  burdens  incident  thereto. 

Sec.  49-113  R.C.M.  1947,  Sec  8750  R.C.M.  1935. 
Defendant's  second   and   third   affirmative   de- 
fenses plead  the  five  year  and  eight  year  statutes 
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of  limitations,  which  refer  to  sections  9030  and 
9029  R.C.M.  1935.  (Now  sections  93-2604  and  93- 
2603  R.C.M.  1947).  In  view  of  the  decisions  here- 
tofore cited  (ante  pp.  63,  64)  to  the  effect  that 
between  joint  adventures  the  statute  does  not  com- 
mence to  run  until  the  termination  of  the  joint 
venture  and  as  to  a  trustee  and  beneficiary  the 
statute  does  not  commence  until  there  is  a  clear 
repudiation  of  the  tru-st  by  the  trustee  and  such 
fact  brought  to  the  knowledge  of  the  beneficiary, 
the  statutes  have  not  barred  the  action.  Ohio  re- 
tained sole  possession  and  control  of  the  lands  and 
operated  under  the  agreement  until  January  31, 
1943.  Assuming,  for  argument  only,  the  sale  at 
that  time  to  Texas  Co.  constituted  a  repudiation 
of  the  trust  by  Ohio  and  also  constituted  a  termina- 
tion of  the  agreement  as  to  plaintiffs,  neither  the 
five  year  statute  nor  the  eight  year  statute  bars 
the  action  since  this  suit  was  started  in  March, 
1947,  or  within  four  years  and  forty  six  days  from 
the  date  of  sale  and  within  about  four  years  after 
plaintiffs  received  notice  of  the  sale  to  the  Texas 
Co.  when  in  March,  1943,  they  received  statements 
from  the  Texas  Co.  covering  operations  for  the 
month  of  February,  1943.  (R.  229-230,  Gerlough). 
Adverting  to  the  question  of  laches,  the  answer 
of  defendant  fails  to  allege  facts  constituting  laches 
on  the  part  of  the  plaintiffs.  The  allegations  of 
the  answer  are  substantially  that  F.  E.  Hurley 
died  July  27,  1928,  and  A.  M.  Sellery  died  February 
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14,  1927,  and  plaintiffs  did  not  commence  this  suit 

until  March  18,   1947.     These  facts  do  not  con-   i 

stitute  laches.     The  Montana  and  Federal  Courts 

are  in  accord  that  where  an  action  is  commenced 

within  the  period  of  the  statute  of  limitations, 

prejudice  will  not  be  presumed  and  that  the  party 

asserting  laches  must  show  substantial  prejudice 

which  prevents  justice  being  done. 

Johnson  v.  Kaiser,  et  al, 

104  Mont.  261,  65  Pac.  (2)  1179, 

Cox  V.  Hall, 

54  Mont.  154,  168  Pac.  519, 

Brundy  v.  Canbv, 

50  Mont.  454,  148  Pac.  315, 

Parchen  v.  Chessman,  J 

49  M.  326,  142  Pac.  631.  1 

Apparently    defendant    erroneously    concludes 

that  the  deaths  of  Messrs.  Sellery,  Hurley  and  Mac- 

Fadyen  were  sufficient  to  establish  laches.     Such 

is  not  the  rule. 

Earle,  Admr.  v.  Myers, 

207  U.  S.  244,  52  L.  ed.  191, 

Townsend  v.  Van  der  Werker, 
160  U.  S.  171,  40  L.  ed,  383, 

Nave-McCord  Mercantile  Co.  v.  Ranney,  1 

(CCA.  8th,  1928)  29  Fed.  (2)  383, 

Oswald  V.  Camac, 

(CCA.  5th,  1933)  65  Fed.  (2)  610, 

Porter  v.  Van  den  Burgh, 
(Cahf)  99  Pac.  (2)  265, 

Consolidated  Placers  v.  Grant, 
(N.  M.)  151  Pac.  (2)  48, 


I 
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Pratt  V.  Shell  Pet.  Corp. 

100  Fed.   (2)   833  certiorari  denied 

306  U.  S.  659,  83  L.  ed.  1056. 

Earle  v.  Myers  (supra,  207  U.  S.  244,  52  L.  ed. 
191)  was  an  action  by  the  administrator  of  the 
estate  of  a  deceased  joint  adventurer  against  the 
surviving  co-adventurer  for  an  accounting  for  his 
share  of  the  profits  arising  out  of  the  venture  being 
withheld  by  the  survivor.  Defense  of  laches  in- 
terposed based  on  long  lapse  of  time  and  the  death 
of  a  party  to  the  joint  adventure  agreement.  The 
United  States  Supreme  Court  held  that  the  delaj^ 
and  death  of  the  party  did  not  constitute  laches. 
Accounting  allowed. 

In  Townsend  v.  Van  der  Werker,  160  U.  S.  171, 
40  L.  ed.  383,  the  Supreme  Court  held  that  the 
death  of  a  party  to  an  agreement  whereby  her  testi- 
mony was  lost  was  not  conclusive  of  laches  in  an 
action  to  establish  and  enforce  a  trust  and  for  ac- 
counting. The  Court  (40  L.  ed.  387)  said:  "The 
delay  is  sufficiently  accounted  for  by  the  intimate 
personal  relations  that  had  always  existed  between 
plaintiff  and  Mrs.  Marvin  and  the  unlimited  con- 
fidence he  had  reposed  in  her."  In  addition  to 
the  confidential  relations  existing  between  plaintiff 
and  the  deceased  she  had  promised  the  plaintiff 
she  would  make  settlement  of  the  existing  matters 
between  them  and  by  reason  thereof,  plaintiff 
neglected  to  bring  suit  in  her  lifetime.  The  Court 
held  that  the  same  diligence  could  not  be  expected 
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of  plaintiff  under  such  circumstances  as  would 
have  been  required  if  the  plaintiff  had  been  deal- 
ing with  a  stranger. 

In  Nave-McCord  Merc.  Co.  v.  Ranney,  29  Fed. 
(2)  383,  an  action  was  brought  for  enforcement  of 
a  trust  and  accounting  for  value  of  good  will  on 
a  sale  of  assets  by  the  officers  of  a  corporation  to 
another  corporation  in  which  such  persons  were 
also  officers.  There  was  a  delay  of  over  twenty- 
four  years  from  the  time  of  sale  in  the  commence- 
ment of  the  action.  During  the  interin  some  of 
the  parties  to  the  original  transaction  had  died.  In 
denying  the  defense  of  laches  and  adverting  to  the 
fiduciary  relations  existing  between  the  parties  the 
Court  held  that  laches  is  dependent  upon  the  cir- 
cumstances in  each  case  and  the  doctrine  is  to  assist 
justice,  not  defeat  it.  The  Court  said  (29  Fed.  (2) 
p.  391): 

"It  is,  of  course,  unfortimate  that  the  men  who 
were  the  most  concerned  with  this  matter,  and 
who  could  have  testified  of  their  own  knowledge 
as  to  v»'hat  was  said  and  what  was  done,  have 
nearly  all  passed  from  the  scene;  but  that  is 
a  matter  to  be  considered  in  weighing  the  evi- 
dence and  determining  the  facts.  Townsend  v. 
Vanderwerker,  160  U.  S.  171,  16  S.  Ct.  258,  40 
L.  Ed.  383. 

The  trial  court  was  right  in  holding  that  the 
doctrine  of  laches  should  not  be  invoked  in  this 
case." 

The  case  of  Oswald  v.  Camax,  65  Fed.  (2)  610, 

w^as  for  an  accounting  brought  by  a  surviving  joint 
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adventure  against  the  executrix  of  the  will  and 
widow  of  a  deceased  co-adventurer  to  recover  a 
share  of  the  profits  of  the  enterprise  withheld  by 
the  deceased.  The  Court  held  that  the  death  of 
the  co-adventurer  did  not  establish  laches  and  par- 
ticularly so  in  the  case,  since  records  of  the  joint 
account  of  the  parties  were  available  and  the  statute 
of  limitations  had  not  run.  Accounting  held  proper 
remedy. 

In  denying  the  defense  of  laches  the  California 
appellate  court  held  that  death  of  a  witness  does 
not  establish  laches  where  other  evidence  consist- 
ing of  books  of  account  and  credible  evidence  sup- 
port findings  and  judgment  for  the  plaintiff. 

Porter  v.  Van  den  Burgh, 
(Calif.)  99  Pac.   (2)  265. 

In  Brooks  v.  Clintsman,  98  S.  E.  742,  the  Su- 
preme Court  of  Virginia  held  that  death  of  a  party 
does  not  constitute  laches  even  though  such  party 
was  the  one  who  perpetrated  the  fraud  by  chang- 
ing the  name  of  the  grantee  in  a  deed. 

In  the  instant  case  the  original  statements  of  the 
accounts  between  the  parties  are  in  evidence.  Mr. 
Hurley's  and  Mr.  Sellery's  deaths  cannot  be  attri- 
buted to  plaintiff's  as  the  cause  thereof.  Such 
events  are  hazards  incident  to  life.  The  plaintiffs 
made  their  objections  at  times  prior  to  the  deaths 
of  such  persons  and  if  these  persons  were  alive, 
they  could  not  contradict  the  testimony  of  witness 
Jones  for  the  reason  that  in  August,  1925,  the  at- 
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tention  of  Messrs.  Hurley,  Sellery,  and  Gee  was 
directed  to  Mr.  Jones'  statement  concerning  the 
conversations  and  statements  between  the  parties 
at  the  time  of  making  the  agreement,  and  all  these 
persons  stated  was  that  they  did  not  recall  the  con- 
versations. (Letters  of  Freeman,  Thelen  and  Frary 
and  Mr.  Firmin  of  Ohio,  of  which  copies  are  at- 
tached to  the  answer  of  Ohio  in  this  cause  (R.  65-89 ) 
and  referred  to  in  deposition  of  A.  M.  Gee,  (R.  568, 
569)  wherein  he  states  he  conferred  with  Mr.  Fir- 
min when  the  letter  of  September  12,  1925,  was 
written  to  Messrs.  Freeman  and  Thelen  wherein 
it  is  stated,  "The  representatives  of  the  Ohio  Oil 
Company  who  made  this  contract  with  your  clients 
do  not  recall  any  conversations  relative  to  making 
charges  against  Troy-Sweetgrass  Oil  Syndicate  for 
the  actual  amount  of  expenses  incurred  on  the 
lease  itself,  or  as  3^ou  say,  within  the  four  corners 
thereof."  In  the  deposition  of  A.  M.  Gee,  in  his 
answer  to  defendant's  direct  interrogatory  No.  13 
relative  to  the  statement  in  Jones'  deposition  (R. 
431)  as  to  the  terms,  he  specified  he  would  make  a 
deal  with  Ohio,  the  witness  said,  among  other  things, 
(Gee  deposition,  R.  559  lines  16-20)  "If  any  such 
conversation  had  been  indulged  in,  I  am  certain 
that  I  would  have  remembered  it  because  of  its 
most  unusual  character.  I  have  no  recollection 
whatsoever  of  such  demand."  Hence  the  deaths  of 
Messrs.  Hurley  and  Sellery  did  not  prejudice  de- 
fendant since  thev  have  in    evidence    Mr.    Gee's 
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testimony  to  the  above  effect.  Furthermore,  the 
correspondence  between  the  parties  relating  to  the 
improper  charges  and  other  errors  in  statements 
rendered  has  been  available  and  received  in  evi- 
dence (Depositions  of  Jones,  Wilson,  and  plaintiffs' 
Exhibit  "0",  R.  304,  65-89). 

Neither  the  pleadings  nor  the  evidence  support 
defendant's  plea  of  laches. 

On  the  contrary,  the  delay  has  benefited  the  de- 
fendant. It  has  had  the  use  of  the  money  repre- 
sented by  the  alleged  improper  charges  without 
interest  through  the  years  of  the  operation,  al- 
though the  plaintiffs  were  charged  8%  interest  on 
proper  and  improper  charges,  both,  by  Ohio  until 
their  share  of  the  production  paid  the  amount  of 
such  charges. 

The  plaintiffs  in  1925  had  retained  attorneys 
to  enforce  their  right  of  recovery  for  improper 
charges.  Subsequent  to  the  correspondence  be- 
tween the  said  attorney  and  Ohio  in  1925,  a  meet- 
ing was  held  of  the  stockholders  of  Potlatch  in  the 
year  of  1926,  and  after  such  meeting,  Jones  had 
a  conversation  pertaining  to  the  Operating  Agree- 
ment with  Mr.  John  McFayden  (who  was  general 
manager  of  operations  in  the  Rocky  Mountain  re- 
gion, including  the  lands  involved  in  the  agreement) 
and  told  Mr.  McFayden  that  "if  he  didn't  correct 
these  things  and  make  an  accounting,  we  would 
have  to  enter  suit  against  the  Ohio  Oil  Company." 
Mr.  McFayden  replied.  "Don't  start  no  suit,  because 
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the  Ohio  Oil  Company  is  responsible  and  reliable, 
and  eventually-  in  the  final  account  we  will  fix 
this  thing  up  and  pay  you  anything  that  was  over- 
charged against  you.  You  can  rest  assured  of  that. 
The  Ohio  Oil  Company  is  responsible  and  reliable." 
He  said,  "I  will  use  my  efforts  to  see  that  it  is 
brought  to  a  head  without  a  suit."  (Jones'  De- 
position, R.  448). 

Mr.  Jones  communicated  the  conversation  with 
the  directors  of  the  different  companies  and  as  a 
result  of  Mr.  McFayden's  statement,  no  suit  was 
brought.  (Jones  deposition,  (R.  448,  449).  Witness 
Gerlough  corroborated  Jones'  testimony  of  hav- 
ing told  the  Trustees  of  Inland  in  1926  or  1927  of 
the  above  mentioned  conversation  with  Mr.  Mc- 
Fayden.  (R.  233-237). 

Notwithstanding  the  death  of  Mr.  McFayden, 
Jones'  testimony  is  admissible  under  the  authorities 
herein  above  presented  on  the  admissibility^  of  Jones 
testimony  concerning  the  conversations  had  at  the 
time  of  making  the  agreement  and  we  respectfully 
refer  the  Court  thereto  (Ante  pp.  48-56). 

In  view  of  the  foregoing  promise  of  the  general 
manager,  Mr.  McFayden,  the  plaintiffs'  delay  in 
suing  is  excused  and  defendant  is  estopped  to  as- 
sert defense  of  laches  and  the  statutes  of  limita- 
tions. 

The  pertinent  principles  are  stated  as  follows: 

Matters  of  explanation  or  excuse  for  delay  in 
maintaining  suit  in  equity  vary,  such  as  a  promise 
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to  satisfy  the  complainant's  claim,  an  intimate  or 
confidential  relations  between  the  complainant  and 
the  person  whose  conduct  gave  rise  to  the  claim, 
and  delay  caused  by  the  Defendant's  conduct  or 
that  delay  is  attributable  to  the  acts  of  Defendant. 
19  Am.  Jur.,  Sec.  503,  p.  348. 

It  is  established  by  the  overwhelming  weight  of 
authority  that  the  equitable  doctrine  of  estoppel 
in  pais  is  applica'ble  in  a  proper  case  to  prevent  a 
fradulent  or  inequitable  resort  to  the  statute  of 
limitations,  and  that  a  debtor  may  by  his  represen- 
tations, promises,  or  conduct,  be  estopped  to  assert 
the  statute  where  the  elements  of  estoppel  are 
present.  Concisely  stated,  parties  may  by  their 
words  or  conduct  estop  themselves  from  pleading 
limitations.  The  doctrine  of  estoppel  to  rely  on 
the  defense  of  limitations  is  entirely  independent 
of  statutes  providing  for  the  suspension  of  the 
statute  by  an  acknowledgment  or  new  promise, 
and  will  not  be  applied  except  where  it  would  be 
inequitable  to  refuse  to  apply  it. 

34  Am.  Jur.  Sec.  411,  pp.  323,  324, 

Irregular  practices  on  the  part  of  a  defendant  in 
delaying  the  institution  of  an  action  estops  him 
to  assert  the  running  of  the  statute  of  limitations 
pending  such  delay.  The  fact  that  the  plaintiff 
has  been  prevented  by  the  defendant  from  com- 
mencing action  within  the  period  of  limitations 
operates  to  estop  the  defendant  from  pleading  the 
statute  of  limitations. 
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34  Am.  Jur.  sec.  413,  pp.  325,  326. 
Opinions  of  court  sometimes  contain  broad  lan- 
guage which  indicates  that  any  conduct  of  the  de- 
fendant which  induces  inaction  on  the  part  of  the 
plaintiff  whereby  suit  is  delayed  beyond  the  limita- 
tion period  will  estop  the  defendant  from  relying 
upon  the  statute  of  limitations.  It  has  been  said 
that  any  agreement  whereby  the  claimant  is  lulled 
into  security  and  thereby  delays  action  creates  an 
estoppel,  and  bars  the  debtor  from  relying  on  the 

statute  of  limitations.  * Moreover,  an  estoppel 

to  set  up  the  defense  of  limitations  may  rest  on 
necessary  implication  as  well  as  upon  an  express 
stipulation,  and  it  need  not  be  evidenced  by  any 
writing. 

34  Am.  Jur.  sec.  413,  p.  325. 
A  request  not  to  sue,  however,  when  coupled 
with  other  circumstances  such  as  a  promise  to  pay 
the  claim  or  a  promise  not  to  plead  the  statute  of 
limitations,  estops  the  debtor  to  set  up  the  statute. 

34  Am.  Jur.  Sec.  419,  p.  331. 
Matters  of  explanation  or  excuse  for  delay  in 
maintaining  suit  in  equity  vary,  such  as  a  promise 
to  satisfy  the  complainant's  claim,  an  intimate  or 
confidential  relation  between  the  complainant  and 
the  person  whose  conduct  gave  rise  to  the  claim, 
and  delay  caused  by  the  Defendant's  conduct  or 
that  delay  is  attributable  to  the  acts  of  Defendant. 

19  Am.  Jur.  Sec.  503,  p.  348. 

Duncan  v.  Dazev, 

(111.  1925)  149  N.  E.  495. 


—75— 

In  Dexter  &  Carpenter,  Inc.  v.  Honston,  20  F 
(2)  647  (CCA.  4lh),  an  action  for  accounting  l^e- 
tween  joint  adventurers,  the  court  held  the  obHga- 
lion  of  utmost  good  faith  and  scrupulous  honesty 
between  point  adventurers  within  the  scope  of  the 
enterprise  is  in  tlie  nature  of  a  trusteeship  and 
that  where  a  promise  to  make  an  adjustment  of 
the  claim  was  made  by  defendant  to  plaintiff  and 
he  failed  to  do  so  he  may  not  rely  upon  the  de- 
fense of  laches  since  he  held  out  a  promise  that 
was  not  fulfilled  and  which  was  accepted  by  the 
plaintiff. 

R.  E.  Wilson,  president  and  manager  of  Inland 
until  sometime  in  1926,  discussed  with  Mr.  John 
McFayden,  a  manager  of  Ohio  and  Mr.  Yeal}, 
representative  in  the  area,  when  the  monthly  state- 
ments from  Ohio  commenced  coming  in,  charges 
appearing  in  the  statements  and  which  the  trustees 
did  not  agree  to  as  they  were  not  in  the  verbal 
agreement  nor  "up  to  the  contract."  Wilson  was 
referred  to  the  auditing  department  and  Mr.  Mc- 
Fayden said  the  Ohio  Company  w^as  a  reliable  com- 
pany and  w  hatever  was  w^^ong  would  be  made  right, 
they  would  live  up  to  contract.  (Wilson  Deposition, 
they  would  live  up  to  contract.  (R.  515-521,  539- 
542).  Later  Inland  retained  Freeman,  Thelen 
son),  got  sick  and  left  to  go  ahead  and  sue  if  they 
couldn't  make  a  settlement.  (Wilson  deposition, 
(R.  520). 
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Tlie  number  of  authorities  may  be  multiplied 
many  times  which  hold  delay  alone  does  not  bar 
an  action  between  fiduciaries  in  absence  of  sub- 
stantial prejudice.  We  submit  the  following  de- 
cisions, additional  to  those  heretofore  cited,  em- 
bracing delays,  respectively,  from  nine  years  to 
thirty  years  holding  laches  not  established. 

Mclnlvre  v.  Prvor,  (9  years) 
173  v.  S.  38,  43  L.  ed.  606, 

I)e  Noble  v.  Galardo  Y.  Searv  (over  35  years) 
223  U.  S.  65,  56  L.  ed.  353, 

SI.  Louis  Car  Co.  v.  Bull  Co.  (30  years) 
25  Fed.  Supp.  244,  aff'd.  99  Fed.  ^(2)  999. 

(iunton  v.  Carroll,  (30  years) 
101  U.  S.  426,  25  L.  ed.  985, 

Southern  Pac.  Co.  v.  Bogert  (25  3^ears) 
250  U.  S.  483,  63  L.  ed.  1099, 

Hill  Exec.  v.  Frank, 

118  Mont.  235,  165  Pac.  (2)  1006, 

Mott  v.  lossa,    (13  years  after  attaining  ma- 

jorilv) 
(N.  .1.  Eq.^  181  Atl.  689,  at  693. 

Plaintiffs'  action  is  not  defeated  by  alleged  ac- 
counts stated  as  no  account  was  stated  between  the 
parties  at  any  time. 

Defendant's  answer  substantially  charges  that  be- 
cause monthly  statements  were  furnished  by  Ohio 
to  plaintiff  and  tlieir  predecessor  and  payments 
made  to  plaintiffs  respectively  when  a  credit  bal- 
ance was  shown,  such  rendition  of  statements  and 
retention  of  monies  lesulted  in  an  account  stated 
each   month   by   the   plaintiffs,   respectively,   and 


—77— 
their  predecessor  in  interest,  and  by  reason  there- 
of plaintiffs  are  estopped  to  maintain  this  action. 
(Defendant's  Fonrth  Affirmative  Defense,  Answer, 
(R.  59-65). 

This  defense  is  wholly  without  support  by  the 
evidence.  The  answer  admits  that  prior  to  August 
5,  1925,  plaintiffs  made  protests  and  objections 
to  certain  charges  contained  in  the  monthly  ■state- 
ments. He  is  an  express  admission  by  defendants 
that  objections  had  been  made  by  plaintiffs  to 
"certain  charges"  in  the  statements  corroborating 
the  testimony  of  Jones,  Wilson,  (above)  to  such 
effect.  (Answer,  par.  IX,  (R.  55,  Complaint,  par. 
XIII,  (R.  13,  14). 

Although  the  answer  alleges  that  no  objections 
concerning  the  correctness  of  the  statements  were 
made  by  plaintiffs  after  the  correspondence  be- 
tween the  attorneys  for  plaintiffs  and  Ohio  (Fir- 
min)  the  correspondence  submitted  with  Wilson 
deposition  (R.  546-549,  and  in  part  duplicated  in 
plaintiffs'  Exhibit  "O"  (R.  304-368)  show  many  ob- 
jections by  plaintiffs,  respectively,  to  correctness 
of  statements  and  acknowledgment  of  errors  bj^ 
defendant  and  promised  corrections. 

An  account  stated  is  an  agreement  between  the 
parties,  express  or  implied,  that  all  items  are  cor- 
rect which  agreement  has  the  force  of  a  contract. 
Where  assent  to  correctness  is  to  be  implied  from 
retention  of  statements,  the  statements  must  have 
been  retained  an  unreasonable  length  of  time  with- 
out objection. 
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Baldwin  v.  Silver, 

58  Mont.  495,  193  Pac.  750, 

O'Hanlon  v.  Jess, 

58  Mont.  417,  193  Pac.  65,  14  A.  L.  R.  237, 

1  C.  J.  S.  sec.  21,  p.  703, 
1  C.  J.  S.  sec.  25,  p.  704. 
It  is  not  an  account  stated  if  the  evidence  shows 
that  the  party  to  whom  rendered  objected  to  the 
correctness  of  the  account  or  previous  protests  had 
gone  unheeded. 

1  C.  J.  S.  37,  p.  716. 
Nor  is  it  an  account  stated  where  the  parties  do 
not  treat  it  as  a  final  adjustment. 
1  C.  J.  S.  sec.  38  p.  717 
Any  fact  tending  to  negative  assent  to  the  state- 
ment of  account  may  be  shown  rebut  the  presump- 
tion of  correctness  of  the  account  by  retention  such 
as  showing  that  the  determination  of  the  correct- 
ness of  the  account  would  be  had  at  a  later  date. 
1  C.  J.  S.  sec.  37,  p.  716. 
To  constitute  an  account  stated  each  party  must 
understand  the  transaction  as  a  final  adjustment 
of  respective  demands. 

Daube  v.  United  States, 
289  U.  S.  597,  77  L.  ed.  973, 

Sterns  Co.  vs.  U.  S. 

291  U.  S.  54,  78  L.  ed.  647, 

1  Am.  Jur.,  sec.  23,  p.  277. 
The  act  that  payments  accompanying  the  state- 
ments are  retained  is  not  conclusive  evidence  of 
an  account  stated. 


1 
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Hanson  v.  Fresno  Jersey  Daii  v  Co., 
(Calif.  Sup.  C't)  31  Pac.  (2)  359, 

Jensen  v.  Cloud, 

107  Mont.  593,88  Pac.  (2)  36, 

Hatter  v.  Interocean  Oil  Co. 

(Okl.)  78  Pac.  (2)  392,  116  A.  L.  R.  729, 

Moore  v.  Bartholonie  Corporation, 
(Cal.  App.)  159  Pac.  (2)  436. 

In  Hansen  v.  Fresno  Jersey  Dairy  Co.  (Calif. 
Sup.  et.)  31  Pac.  (2)  359,  supra,  statements  showing 
amount  claimed  due  were  rendered  monthly  and 
checks  for  the  amounts  accompanied  the  statements 
and  were  retained  and  cashed,  based  on  a  written 
agreement  covering  a  period  of  time.  The  party 
receiving  the  statements  and  checks  claiming  errors 
in  the  statements  brought  an  action  to  recover 
monies  due  him  on  account  of  the  errors  plus  cer- 
tain damages.  Defense  of  account  stated  inter- 
posed. The  court  held  the  facts  did  not  constitute 
an  account  stated  and  said,  (31  Pac.  (2)  362) 

"Although  generally  accounts  are  rendered  by 
the  creditor  to  the  debtor,  it  is  conceivable  that 
pursuant  to  a  relationship  such  as  existed  be- 
tween these  parties,  accounts  are  expected  to  be 
rendered  by  the  party  by  whom  the  goods  are 
received  and  from  whom  payment  is  due.  More- 
over the  contract  provides  for  accounts  to  be 
rendered  by  the  defendant.  The  theory  of  an 
account  stated  is  that  it  becomes  a  contract  be- 
tween the  parties  for  payment  of  the  amount 
computed  to  be  due  without  proof  of  the  specific 
items  included  therein.  Auzerias  v.  Naglee,  74 
Cal.  50,  64,  15  P.  371.  Therefore  an  element 
essential  to  render  the  account  stated  is  that  it 
receive  the  assent  of  both  parties,  but  the  assent 
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of  both  parties,  but  the  assent  of  the  party  sought 
to  be  charged  my  be  implied  from  his  conduct. 
Crane  v.  Stansbury,  173  Cal.  631,  636,  637,  161 
P.  7;  Hendy  v.  March,  75  Cal.  567,  17  P.  702; 
Auzerias  v.  Naglee,  supra;  1  Cor  Jur.  p.  685  et 
seq.  Accordingly  an  account  fails  to  become 
stated  when  the  essential  element  of  assent  is 
lacking;  and  assent  is  not  present  when  proper 
objections  are  made  by  the  party  sought  to  be 
charged.  Klein-Simpson  Co.  v.  Hunt,  Hatch 
&  Co.,  Cal.  App.  625,  633,  225  p.  14.  Ordinarily 
an  account  stated  is  an  unperformed  promise  or 
agreement  to  pay  the  amount  shown  to  be  due. 
However,  acceptance  of  payment  of  the  amount 
shown  to  be  due  on  an  account  rendered  may 
render  it  an  account  stated,  but  it  is  essential 
to  constitute  the  transaction  an  account  stated 
that  such  payment  be  accepted  without  objection. 
1  Cor.  Jur.  689.  There  is  evidence  in  the  record 
that,  at  the  time  the  reduction  of  August  1,  1930, 
was  announced  and  subsequently  during  at  least 
a  portion  of  that  time  the  defendant's  statements 
of  account  and  checks  were  received,  the  plain- 
tiff personally  and  through  the  Dairymen's 
League,  of  which  he  was  a  member,  protested 
the  reduction  made  by  the  defendant  as  arbitrary 
and  not  in  accordance  with  the  terms  of  the  con- 
tract." (Emphasis  ours). 

The  Oklahoma  Appellate  Court  in  Hatter  v.  In- 
terocean  Oil  Co.  78  Pac.  (2)  392,  116  A.  L.  R.  729, 
acceptance  of  monthly  payments  of  oil  proceeds 
and  statements  rendered  under  an  oil  lease  but  ob- 
jections made  did  not  establish  an  account  stated. 

In  Moore  v.  Bartholome  Corporation,  159  Pac. 
(2)  436,  statements  were  rendered  and  payments 
accepted  over  a  period  of  years  for  oil  royalties. 
Action  was  brought  to  recover  the  correct  amount 
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of  royalties  due.     Defense  "account  stated".  The 

California  Court  held  that  a  debt  predicated  upon 

an  express  contract  cannot  be  made  the  basis  of 

an  account  stated. 

See  also: 

Keith,  Admr.  v.  Rust  Land  &  Lumber  Co. 
(Wis.  1918)  167  N.  W.  432. 

The  rule  of  the  case  of  Van  de  Putte,  Admr.  et. 
al.  V.  Texas  Pacific  Coal  and  Oil  Company,  35  Fed. 
Supp.  794,  we  believe,  conclusively  demonstrates 
defendant's  plea  of  account  stated  may  not  be  al- 
lowed. The  Court  held  that  where  statements  are 
rendered  by  a  company  over  a  long  period  and 
objections  made  thereto  by  the  other  party,  the 
transactions  do  not  establish  an  account  stated. 

Under  the  rules  of  the  preceding  authorities  cited, 
it  is  necessary  that  in  order  to  constitute  an  account 
stated  there  must  be  an  intention  to  strike  a  balance 
between  the  parties  and  that  the  parties  intend 
such  balance  to  be  a  final  settlement  of  the  trans- 
actions to  which  they  relate,  and  that  any  evidence 
tending  to  show  that  same  was  not  intended  to  be 
such  final  adjustment  by  the  parties  is  admissible 
in  determining  whether  an  account  was  stated  by 
the  parties. 

The  evidence  clearly  demonstrates  that  none  of 
the  parties  intended  the  monthly  statements  as 
stricking  a  balance  and  treating  same  as  final  ad- 
justments of  the  matter  to  which  each  statement 
embraced,  but  that  such  statements  merelv  related 
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to  continuing  current  unsettled  accounts  between 
the  parties  and  the  items  therein  were  subject  to 
changes,  additions,  and  corrections  at  all  times. 
An  examination  of  all  the  original  statements  ap- 
plicable to  the  operation  furnished  to  Troy,  In- 
land and  Potlatch  (Exhibits  "A",  "B",  "C"  and  "D", 
transmitted  to  this  Court  from  the  trial  Court  and 
also  the  correspondence  between  the  parties  con- 
clusively proves  this  fact.  The  following  examples 
illustrate  the  intent  and  practice  followed: 

In  the  first  statement  rendered  to  Troy,  Septem- 
ber 30,  1922,  drilling  costs  were  charged  on  the 
Irving  Baker  Well  No.  1,  $1,098.92,  inclusive  of 
8  percent  interest  and  10  percent  overhead.  This 
well  was  a  free  well  and  no  charges  were  to  be 
made  for  drilling  same.  In  the  same  statement 
is  included  a  charge  of  $84.36  against  a  Cora  Phil- 
lips well.  In  the  October  31,  1922  statement  the 
same  well  (free  well.  Baker  No.  1)  was  charged 
$363.63  plus  interest  and  overhead  and  included 
a  fuel  charge  of$  189.00.  In  this  statement  Ohio 
corrected  the  charge  on  the  Cora  Phillips  well  for 
the  preceding  month  and  credited  that  well  with 
$58.26.  In  the  November  30,  1932,  statement  the 
Baker  well  (free  well)  was  charged  with  $1,915.10 
plus  interest  and  overhead  and  was  credited  back 
with  a  correction  in  the  sum  of  $6.75  on  the  error 
of  the  charge  for  fuel  oil  charged  on  the  October 
statement  against  the  lease.  The  December  31, 
1922  statement  charged  the  Baker  lease  (free  well) 


—83— 

$2,245.79  plus  interest  and  overliead,  and  in  the 
January  31,  1923  statement  a  charge  against  the 
Baker  lease  (free  well)  of  $4,992.32  plus  interest 
and  overhead,  and  in  this  statement  the  Baker  farm 
was  credited  back  $145.31  for  equipment  errone- 
ously charged  for  pipe  in  the  November  and  Octo- 
ber, 1922  statements.  In  the  February  23,  1923 
statement  Baker  Farm  was  charged  with  $3,267.96 
and  credited  with  an  error  in  charge  of  1252  feet 
of  pipe,  $1,053.84,  which  had  been  charged  against 
the  lease  in  the  previous  months. 

Examination  of  all  the  statements  rendered  to 
Troy  shows  corrections  of  prior  statements.  These 
statements  are  identified  in  evidence  as  Plaintiffs' 
Exhibit  "C".  For  example,  one  of  the  additional 
errors  corrected  in  the  Troy  statements  is  that  Troy 
was  charged  with  various  amounts  connected  with 
the  Baker  lease,  and  in  the  May  31,  1923  statement 
Ohio  credited  Troy  with  over  $18,000.00  as  In- 
land's proportion  of  the  Baker  Farm  expense  from 
June  15,  1922. 

Then  in  the  months  of  the  year  1923  to  October, 
inclusive,  the  statements  theretofore  rendered  con- 
taining charges  made  against  the  Baker  No.  1  well 
(free  well)  upon  the  operating  account  between 
the  parties  were  corrected  by  crediting  to  the  parties 
the  cost  of  that  well  in  the  current  operating  ac- 
count. 

Although  the  agreement  and  assignment  were 
entered  into  June  15,  1922,  no  monthly  statements 
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contained  any  charge  for  Sunhio  Water  plant  until 
subsequent  to  May  1925,  Exhibits  "A",  "B",  "C" 
and  letter  of  May  11  and  May  28,  1925,  (R.  334, 
335)  all  of  such  expense  being  theretofore  charged 
to  Ohio  solely  and  appellants  had  been  charged 
monthly  for  water  during  all  the  prior  period, 
conclusively  establishes  Ohio  itself  never  consid- 
ered the  monthly  statements  as  accounts  stated 
between  the  parties,  and  that  up  to  that  time  Ohio's 
understood  the  contract  as  interpreted  b}^  Jones. 

Other  corrections  appear  in  entries  on  the  ma- 
jority of  the  above  mentioned  statements  appear- 
ing in  Plaintiffs'  Exhibits  "A",  "B",  "C".  This 
forcibly  establishes  the  fact  that  each  statement 
rendered  was  not  intended  nor  assented  to  by  the 
parties  as  stricking  a  balance  each  month  and  a 
final  agreement  that  the  items  were  correct  and 
that  the  balance  shown  was  to  be  paid  to  Ohio. 

The  burden  of  proof  to  establish  an  account 
stated  as  well  as  the  defenses  of  laches  and  statutes 
of  limitations  by  a  preponderance  of  the  evidence 
restied  upon  Ohio.  We  respectfully  submit  it  has 
failed  in  this  respect. 

Judgment  in  favor  of  plaintiffs  for  an  account- 
ing by  defendant  is  warranted  by  the  pleadings  and 
evidence  in  the  action. 

The  record  in  this  action  establishes  that: 

(a)  Troy,  Inland,  Potlatch,  and  Ohio,  during  the 
period  of  operations  under  the  Operating  Agree- 
ment, were,  respectively,  fiduciaries; 
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(b)  Ohio  obtained  properties  and  monies  in 
which  the  parties  had  interests  under  the  Operat- 
ing Agreement; 

(c)  Ohio  is  charged  with  failure  to  correctly  ac- 
count and  pay  over  the  shares  of  the  monies  which 
plaintiffs  claim  and  that  demand  for  full  final  ac- 
counting therefor  has  been  made  by  plaintiffs, 
and  Ohio  has  failed  to  so  account; 

(d)  The  evidence  shows  generally  prima  facie 
improper  charges  made  by  Ohio,  failure  to  give 
correct  credit  for  the  prevailing  market  price  of 
oil  at  the  wells,  and  that  an  accounting  is  proper 
and  necessary  to  determine  the  amount  owing  to 
the  plaintiffs.  We  refer  the  court  to  authorities 
pertaining  to  rights  and  obligations  of  fiduciaries 
at  pages  56  to  64  ante. 

Existence  of  any  confidential  or  fiduciary  rela- 
tions is  sufficient  to  invoke  jurisdiction  of  equity 
in  accounting. 

Rivoli  Drug  Co.  v.  Lvnch,  (CCA.  9th,  1931) 
50  Fed.  (2)  536. 

We   respectfully  submit  that   the  judgment  in 

favor  of  appellee  should  be  reversed  and  the  trial 

court  be  directed  to  order  an  accounting  by  it  to 

appellants  as  to  operations  pertinent  to  the  Baker 

lease  as  prayed  by  the  appellants  complaint. 

E.  J.  McCABE, 

E.  J.  McCABE,  Jr. 

Attorneys  for  Appellants 
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BRIEF  OF  APPELLEE. 


STATEMENT  OF  THE  CASE. 


The  following  statement  of  the  case  differs  in  some  re- 
spects from  that  set  forth  in  appellants'  brief.  Because 
it  is  believed  these  differences  will  become  at  once  apparent 
to  the  court,  no  particular  references  to  or  emphasis  upon 
controverted  facts  will  be  made  herein.  There  is  no  dispute 
as  to  jurisdictional  facts.  This  is  a  civil  action  between 
citizens  of  different  states,  and  the  matter  in  controversy 
exceeds  the  sum  of  $3,000  exclusive  of  interest  and  costs. 


This  action  was  filed  on  March  18, 1947,  for  an  accounting 
and  to  recover  money  allegedly  due  appellants  as  a  result 
of  operation  by  appellee  of  oil  and  gas  leases  owned  jointly 
by  appellants  and  appellee. 

A  written  agreement  dated  June  15,  1922,  governing  said 
operation  was  entered  into  by  and  between  Troy-Sweet 
Grass  Oil  Syndicate,  a  common  law  trust,  hereinafter 
called  ''Troy,"  as  First  Party,  and  The  Ohio  Oil  Company, 
a  corporation,  hereinafter  called  "Ohio,"  as  Second  Party. 
On  the  same  date  Troy  assigned  to  Ohio  an  undivided 
55%  interest  in  and  to  the  oil  and  gas  leases  described  in 
said  agreement.  Ohio  agreed  to  drill  a  free  well,  and  on 
July  5,  1922,  entered  into  possession  of  the  leased  lands 
and  completed  a  commercial  gas  well  thereon  on  Septem- 
ber 18,  1922,  and  a  commercial  oil  well  on  January  27, 
1923.  The  pertinent  provisions  of  the  agreement  (which 
appellants  have  unsuccessfully  sought  to  vary  and  contra- 
dict by  parol  testimony)  are  as  follows: 

"III.  In  the  event  that  the  well  described  in  para- 
graph two  herein  above  shall  prove  a  commercial  well, 
the  party  of  the  second  part  shall  continue  the  ivork  of 
developing  and  operating  said  premises  in  as  diligent  a 
manner  as  field  and  market  conditions  ivarrant  and  as  is 
consistent  with  good  business  management.  It  ivill  pay 
all  costs  and  expenses  of  developing  and  operating  said 
lands  for  oil  and  gas  purposes,  as  herein  provided,  and 
shall  charge  the  said  party  of  the  first  part  Forty- five 
(45% )  per  cent  thereof.  Second  party  shall  market  all 
oil  and  gas  produced  upon  said  land  and  account  to  the 
party  of  the  first  part  for  the  undivided  Forty-five 
(45%)  per  centum  of  the  proceeds  thereof  at  the  pre- 
vailing market  price  at  the  wells  for  said  oil  and  gas 
after  deducting  all  royalty  oil  and  gas  or  the  proceeds 
thereof.  The  said  party  of  the  second  part  shall  be 
reimbursed  by  the  said  party  of  the  first  part  solely 
from  the  first  party's  proportion  of  the  oil  and  gas 
produced  and  sold  from  said  land.    Application  from 


proceeds  from  sale  of  said  oil  and  gas  will  be  made 
to  the  credit  of  the  first  party's  account  upon  the  first 
day  of  the  month  following  that  in  which  said  oil 
and  gas  is  sold,  but  in  no  case  shall  said  party  of  the 
first  part  be  finally  held  or  charged  beyond  its  share 
or  interest  in  the  production  and  equipment  from,  in 
or  upon  said  lands.  The  party  of  the  second  part  shall 
be  entitled  to  and  shall  charge  the  party  of  the  first 
part  eight  (8)  per  centum  interest  upon  all  moneys  so 
advanced  for  the  development  and  operations  upon 
said  lands  for  the  account  of  the  interest  of  the  first 
party's  until  the  same  shall  have  been  paid  out  of  the 
proceeds  of  the  party  of  first  part's  proportion  of 
the  oil  and  gas  produced  and  sold  as  herein  provided, 
said  interest  payments  to  be  also  paid  out  of  produc- 
tion. 

''IV.  The  party  of  the  second  part  hereby  agrees 
to  render  the  party  of  the  first  part  monthly  statements 
showing  the  actual  cost  and  expenses  of  developing  and 
operating  said  lands  and  leases  and  will  remit  monthly 
to  the  party  of  the  first  part  all  proceeds  of  the  oil  and 
gas  sold  from  the  interest  of  the  first  party  over  and 
above  the  amount  necessary  to  reimburse  the  party  of 
the  second  part  for  expenditures  made  by  it  for  the 
account  and  interest  of  the  party  of  the  first  part. 

''V.  The  party  of  the  first  part  through  its  duly 
authorized  agents  or  representatives  shall  at  all  rea- 
sonable times  have  access  to  the  buildings,  lands  and 
property  hereinabove  for  the  purpose  of  examining 
the  operations  thereon  and  the  production  therefrom, 
and  at  all  reasonal)le  times  during  business  hours  shall 
have  the  right  to  examine  the  books  and  records  of  the 
party  of  the  second  part  insofar  as  they  pertain  to 
the  operations  conducted  under  this  agreement. 

n  *         *         * 

''The  terms  and  conditions  of  this  agreement  shall 
extend  to  and  be  binding  upon  the  heirs,  administra- 
tors, successors  and  assigns  of  the  parties  hereto." 
(R.  19,  20,  21)  (Emphasis  above  and  elsewhere  in  this 
brief  added  unless  otherwise  indicated.) 


On  January  1,  1923,  Troy  assigned  a  22i%  interest  in 
the  "Baker  Lease"  to  appellant,  Inland  Empire  Oil  and 
Gas  Syndicate,  hereinafter  called  "Inland."  On  August  18, 
1923,  Troy  assigned  to  appellant,  Potlatch  Oil  and  Eefining 
Company,  hereinafter  called  "Potlatch,"  Troy's  remain- 
ing 22^%  interest  in  the  "Baker  Lease,"  together  with  all 
of  Troy's  interests  in  all  of  the  other  leases  described  in 
said  agreement.  The  monthly  statements  showing  the  actual 
costs  and  expenses  of  developing  and  operating  said  lands 
and  leases  were  made  by  Ohio  to  Troy  commencing  in 
August,  1922,  and  thereafter  until  Troy  assigned  to  Inland 
and  Potlatch,  respectively.  After  Inland  and  Potlatch 
acquired  their  interests,  such  monthly  statements  were  re- 
spectively made  to  them.  For  those  months  in  which  the 
income  from  the  lands  and  leases  exceeded  all  costs  and 
expenses  of  developing  and  operating  said  lands,  the  state- 
ments were  accompanied  by  Ohio's  check  under  transmittal 
vouchers  which  had  printed  thereon  "For  payment  of  fol- 
lowing items."  Each  voucher  recited  the  date  and  number 
of  the  statement,  the  amount  of  the  remittance,  and  that 
the  check  was  either  (1)  "In  full  settlement  for  the  amount 
due  you  for  the  net  earnings  of  your  part  interest  holdings 

as  per  our  Bill  No. ,  dated ,"  or 

(2)  "In  payment  of  our  Bill  No ,  dated 

"    (R.  213) 

All  of  the  checks  and  vouchers  were  currently  received 
by  appellants,  the  checks  cashed  and  the  moneys  retained. 
Periodically  through  the  years  appellants  were  requested 
to  examine  carefully  the  statements  and  to  report  any 
differences  to  Ernst  &  Ernst,  auditors  making  an  examina- 
tion of  Ohio's  statements,  specifically  stating  that  "If  no 
differences  are  reported  to  our  auditors,  this  statement 
will  be  considered  correct. ' ' 

No  written  objections  or  complaints  of  any  character  are 


to  be  found  in  the  files  of  Ohio  from  Troy  as  to  any  of 
the  charges  made  under  said  agreement.  Troy  was  dis- 
solved on  July  18,  1925.    (R.  387) 

On  September  11,  1923,  Inland  complained  to  Ohio  that 
''overhead  expenses"  and  other  charges  were  improperly 
included  in  the  monthly  statements.  By  letter  of  Sep- 
tember 22,  1923,  Ohio  flatly  rejected  Inland's  claims.  (R. 
309) 

On  July  17,  1925,  appellants'  attorneys  wrote  Ohio  ob- 
jecting to  the  nature  of  the  charges  made,  requesting  cor- 
rections and  proposing  a  conference  between  Inland,  Pot- 
latch  and  Ohio  for  the  purpose  of  discussing  the  items  with 
reference  to  which  there  was  a  difference  of  opinion.  (R. 
336) 

On  July  21,  1925,  Ohio's  general  counsel  responded  to 
appellants'  attorneys  in  part  as  follows: 

"While  we  feel  that  the  charges  were  carefully  pre- 
pared and  are  entirely  justified,  representatives  of  the 
company  will  be  glad  to  meet  you  and  discuss  with 
you  fully  and  frankly  any  items  your  companies  are 
complaining  of.  To  that  end,  I  am  sending  a  copy  of 
this  letter  to  Mr.  F.  B.  Firmin,  the  Cashier  of  the 
company  at  Casper,  Wyoming,  who  is  familiar  with 
the  entire  matter,  and  I  am  suggesting  that  he  arrange 
a  conference  with  you  at  such  time  and  place  as  may 
be  found  mutually  agreeable."    (R.  339) 

On  August  7,  1925,  the  conference  was  held  at  Shelby, 
Montana,  and  appellants'  attorneys  agreed  to  set  forth  in 
writing  the  specific  objections  and  protests  made  by  Inland 
and  Potlatch. 

On  August  8,  1925,  appellants'  attorneys  wrote  Ohio  as 
agreed.  (R.  65)  The  same  objections  and  protests  set  forth 
then  now  form  the  basis  for  this  action  filed  nearly  twenty- 
two  years  later. 
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On  September  12,  1925,  Ohio  responded  to  said  written 
objections,  clearly  and  unequivocally  refusing  to  make  any 
changes  in  the  charges,  setting  forth  full  explanations  and 
reasons  for  the  refusal,  and  stating  in  part  as  follows : 

*     *     # 

"Under  your  fifth  contention,  you  further  specify 
that  it  was  discussed  between  your  clients  and  repre- 
sentatives of  this  company,  prior  to  the  signing  of 
the  agreement,  that  the  Troy  Sweet  Grass  Oil  Syndi- 
cate should  only  be  charged  with  the  actual  expense 
incurred  within  the  four  corners  of  the  lease. 

"We  contend  that  all  charges  that  have  been  made 
are  in  fact  for  the  actual  benefit  of  this  lease  and  that 
it  is  physically  impossible  to  endeavor  to  draw  and 
establish  a  mental  or  imaginary  line  around  the  four 
corners  of  the  lease  in  order  to  determine  the  amount 
of  money  that  shall  be  charged  for  the  development 
and  operation  thereon.  The  real  fact  in  the  case  is 
that  the  joint  interest  owners  shall  be  responsible  for 
45%  and  55%  respectively  of  all  charges  incurred  in 
the  development  and  operation  of  said  lands.  It  can- 
not make  any  real  difference  whether  certain  work 
is  performed  off  the  lands  or  not,  provided  said  work 
actually  and  in  fact  does  benefit  said  lands.  It  would 
be  impossible  to  do  and  perform  each  and  every  act 
required  in  the  development  of  oil  and  gas  on  this 
lease,  within  the  four  corners  thereof.  Take  the  water 
line  for  example.  One  might  easily  find  that  he  had 
no  water  supply  within  the  four  corners  of  the  lease 
and  yet  it  is  impossible  to  operate  a  lease  without 
water  and  consequently  the  operator  would  be  required 
to  haul  water  from  other  lands  by  the  use  of  a  tank 
wagon  or  other  facility  or  by  use  of  a  pipe  line  from 
other  premises,  and,  if  your  contention  in  this  case 
is  correct.  The  Ohio  Oil  Company  would  not  be  per- 
mitted to  charge  you  for  any  expense  incident  to  the 
pipe  line  after  it  left  the  boundary  line  of  your  lease, 
although  you  can  easily  see  that  it  is  imperative  that 
some  means  be  used  to  convey  water  from  other  land 
to    the   leased   premises.    Again,    drilling   equipment 


might  need  repairing,  for  example  and  according  to 
your  contention,  it  would  be  necessary  for  The  Ohio 
Oil  Company  to  perform  that  work  upon  the  lease  or 
else  not  charge  you  for  it.  The  representatives  of 
The  Ohio  Oil  Company  who  made  this  contract  ivith 
your  clients  do  not  recall  any  conversation  relative  to 
making  charges  against  the  Troy-Sweet  Grass  Oil 
Syndicate  for  the  actual  amount  of  expenses  incurred 
on  the  lease  itself  or  as  you  say  ivithin  the  four  corners 
thereof.  The  quotation  that  you  make  is  not  appli- 
cable to  the  question  here  involved,  for  the  reason  that 
that  is  a  clause  stating  that  The  Ohio  Oil  Company 
shall  look  to  the  proceeds  belonging  to  the  Troy-Sweet 
Grass  Oil  Syndicate,  in  order  to  reimburse  itself  for 
the  cost  of  developing  and  operating  said  lands,  and 
that  if  said  proceeds  were  insufficient  to  fully  reimburse 
it,  that  it  would  be  then  required  to  stand  the  deficiency 
itself.  In  other  words,  this  was  and  is  a  contract 
wherein  The  Ohio  Oil  Company  was  obligated  to  take 
all  the  chance  incident  to  the  development  and  oper- 
ation of  the  leased  lands  and  should  look  solely  to 
productions  and  equipment  for  reimbursement.  We 
believe  that  the  contract  is  a  fair  one  and  that  what  the 
Troy-Sweet  Grass  Oil  Syndicate  desired  at  the  time  the 
agreement  was  made  was  the  development  and  opera- 
tion of  said  land  for  oil  and  gas  purposes.  They  did 
not  discuss  with  us  nor  did  they  express  themselves  in 
the  light  that  the  only  expense  chargeable  to  them 
would  he  the  expense  incurred  within  the  four  corners 
of  the  lease.  We  contend  that  we  have  at  all  times 
developed  and  operated  this  land  in  an  economical 
and  business-like  manner,  having  due  regard  to  all 
the  existing  circumstances."  (R.  73-89  inch;  and  98, 
99) 

Ohio's  representatives  referred  to  in  the  above  letter 
were  Mr.  F.  E.  Hurley  and  Mr.  A.  M.  Sellery,  both  of 
whom  are  dead.  Mr.  Hurley  died  18  years  prior  to  the 
commencement  of  this  action,  and  Mr.  Sellery  died  more 
than  20  years  prior  to  the  commencement  of  this  action. 
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Mr.  F.  B.  Firmin,  referred  to  above  and  who  rejected 
appellants'  contentions  in  1925  on  behalf  of  Ohio,  died 
about  five  years  before  commencement  of  this  action.  Mr. 
John  McFadyen,  Division  Manager  of  the  Rocky  Mountain 
Division  of  Ohio,  died  more  than  three  years  prior  to  com- 
mencement of  this  action.    (R.  154) 

On  May  20  and  June  9,  1936,  appellants  wrote  to  Ohio 
objecting  to  charges  made  for  auto  and  trucking  expenses. 
On  July  1,  1936,  Ohio  acknowledged  those  objections  and 
again  refused  to  make  any  change  in  the  charges.  (R. 
352) 

Again  nothing  was  heard  from  nor  was  any  action  taken 
by  appellants  until  the  Spring  of  1946  when  appellants' 
present  counsel  conferred  with  representatives  of  Ohio  and 
asked  for  an  accounting  based  upon  the  same  allegedly 
''improper"  charges  which  Ohio  had  refused  to  recognize 
in  1923,  1925  and  1936.  Again  Ohio  refused  to  make  any 
change  in  the  charges  for  the  same  reasons  assigned  in 
those  prior  years  and  for  the  additional  reasons  set  forth 
in  Ohio's  Answer  herein. 

Nothing  further  was  heard  from  nor  was  any  action 
taken  by  appellants  until  this  suit  was  filed  on  March  18, 
1947. 


ARGUMENT. 


NO  TESTIMONY  IS  ADMISSIBLE  IN  THIS  CASE  TO  EXPLAIN, 
VARY  OR  INTERPRET  THE  WRITTEN  OPERATING  AGREE- 
MENT MADE  THE  SUBJECT  OF  THIS  SUIT. 

Despite  appellants'  obvious  desire  to  change  the  provi- 
sions of  a  written  contract  nearly  thirty  years  later,  the 
operating  agreement  dated  June  15,  1922,  is  clear  and  ex- 
plicit and  the  law  does  not  permit  the  introduction  of  parol 
evidence  to  explain,  vary  or  interpret  its  terms.  The  trial 
court  had  no  difficulty  whatever  in  understanding  the  con- 
tract in  all  its  particulars,  and  in  his  opinion  said : 

"As  to  the  language  of  the  agreement  in  controversy 
there  seems  to  be  no  difficulty  in  understanding  its 
meaning,  and  it  should  be  remembered  that  the  parties 
entering  into  this  agreement  were  engaged  in  the  pro- 
duction of  oil  and  gas,  and  familiar  with  the  terms 
of  contracts  and  leases  relating  to  such  industry,  and 
knew  or  should  have  known  the  meaning  of  the  lan- 
guage contained  in  the  agreement  to  which  they  affixed 
their  signatures."    (R.  146) 

The  language  of  that  part  of  the  operating  agreement 
alleged  by  appellants  to  be  the  basis  for  this  dispute  pro- 
vides, as  heretofore  set  forth  in  the  Statement  of  the  Case, 
that  in  the  event  of  commercial  production  Ohio  was  to 
continue  the  work  of  developing  and  operating  the  prem- 
ises in  a  diligent  manner  consistent  with  good  business 
management  and  was  to  pay  all  costs  and  expenses  of  de- 
veloping and  operating  the  lands  for  oil  and  gas  purposes 
and  was  to  charge  Troy  for  Forty-five  (45%)  per  cent  of 
such  costs  and  expenses.     (R.  17) 

At  the  trial,  appellants  offered  in  evidence  the  deposi- 
tion of  T.  P.  Jones,  formerly  in  command  of  Troy  as  its 
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President  and  Manager.  (R.  178-186,  incl.)  Most  of  his 
testimony,  had  it  been  admitted,  attempted  to  vary  and, 
in  fact,  contradict  the  plain  terms  of  the  written  oper- 
ating agreement  of  June  15,  1922.  However,  the  trial  court 
had  no  difficulty  in  reaching  the  only  proper  conclusion 
when,  in  his  opinion,  he  said: 

"The  testimony  of  Mr.  Jones  seems  to  relate  to  a 
different  agreement  from  the  one  at  issue  in  this  case; 
as  it  appears  to  the  Court  no  such  interpretation  or 
understanding  as  he  has  suggested  could  be  enter- 
tained without  writing  a  new  agreement;  such  a  modi- 
fication could  only  have  been  made  by  another  agree- 
ment in  writing  or  by  any  executed  verbal  agreement ; 
*    *    *."    (R.  147) 

And,  further,  the  Court  said : 

"This  Court  cannot  write  a  new  agreement  for  the 
plaintiffs  28  years  after  it  was  entered  into  by  the 
parties,  when  such  agreement  was  stated  in  plain  terms 
and  was  made,  and  read,  and  signed  by  intelligent  and 
experienced  operators  in  this  particular  line  of  in- 
dustry."    (R.  148) 

Despite  the  trial  court's  finding  and  conclusions  as  in- 
dicated in  his  opinion,  parts  of  which  are  quoted  above, 
appellants  would  persuade  this  Court  that  the  sentence  in 
Paragraph  III  of  the  operating  agreement  referred  to  in 
connection  with  costs  and  expenses  does  not  mean  what  it 
so  plainly  says;  that  instead  of  meaning  "all  costs  and  ex- 
penses of  developing  and  operating  said  lands  for  oil  and 
gas  purposes  *  *  *"  it  means  something  else.  Specifically, 
appellants  urge  the  Court  to  believe  that  that  language 
means  "costs  and  expenses  of  developing  and  operating 
said  lands  for  oil  and  gas  purposes,  so  long  as  the  same 
do  not  include  overhead  expenses  or  other  costs  and  ex- 
penses not  arising  directly  out  of  the  drilling  and  equipping 
of  wells  contemplated  or  within  the  four  corners  of  the 
lease." 
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No  doubt  the  parties  could  have  contracted  originally  so 
as  to  arrive  at  the  result  appellants  now  desire.  The  fact 
is — they  did  not  limit  the  expenses  as  now  urged  by  appel- 
lants. It  is  not  to  be  assumed — since  it  was  never  alleged 
or  proved — that  the  parties  negotiated  at  other  than  arms 
length.  As  stated  by  the  Court,  each  of  the  parties  to  this 
agreement  were  in  the  oil  business  and  had  been  for  some 
time.  The  terms,  generally,  of  agreements  such  as  this 
were  not  in  any  sense  new  or  novel  to  any  of  them.  No 
abstract  grammatical  or  legal  principles  are  needed  to 
convince  any  reasonable  mind  that  "all  costs  and  expenses 
of  developing  and  operating  said  lands  for  oil  and  gas 
purposes,  *  *  *"  means  just  exactly  what  it  says.  ''All 
costs"  does  not  and  never  can  mean  ''less  than  all  costs." 

The  portion  of  Paragraph  III  of  the  operating  contract 
quoted  above  clearly  provides  that  Troy  was  to  bear  forty- 
five  per  cent  of  "all  costs  and  expenses  of  developing  and 
operating  said  lands  for  oil  and  gas  purposes."  This  could 
only  mean  that  so  long  as  such  costs  and  expenses  were  for 
the  purpose  stated,  they  were  to  be  paid  by  Troy  propor- 
tionately out  of  production.  No  other  purpose  or  limita- 
tion can  be  read  into  the  contract.  If  the  parties  had 
originally  intended  any  limitation  other  than  ''all  costs  and 
expenses,"  they  could  have  so  stated  by  adding  applicable 
phrases  or  words. 

Appellants  contend  that  the  provision  in  the  agreement 
that  Ohio  would  account  to  Troy  for  forty-five  per  cent 
of  oil  or  gas  produced  "at  the  prevailing  market  price  at 
the  wells"  indicates  that  expenses  would  be  confined  to 
placing  the  wells  in  condition  to  deliver  the  product  at  the 
wells  only.  That  provision  states  the  price  to  be  used  in 
accounting  for  oil  produced  and  marketed,  and  fixes  that 
price  at  the  wells.  It  has  nothing  to  do  with  the  charges 
for  "all  costs  and  expenses"  of  developing  and  operating 
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the  lands.  There  can  be  several  different  market  prices  for 
oil  and  gas.  Here,  it  could  have  been  the  prevailing  market 
price  in  the  Salt  Creek,  Wyoming,  field,  but  it  was  not.  The 
clause  in  question  was  purely  and  simply  a  description  of 
which  market  price  would  prevail  in  the  accounting. 

In  their  brief,  counsel  for  appellants  cite  various  sec- 
tions of  the  Revised  Code  of  Montana  in  connection  with 
the  interpretation  of  contracts.  These  various  sections  of 
Montana  statutes  become  applicable,  however,  only  if  this 
operating  agreement  is  ambiguous  or  uncertain — which  the 
trial  court  emphatically  found  it  was  not.  Appellants' 
counsel,  however,  make  no  reference  whatever  to  Section 
13-704  R.C.M.,  1947,  which  is  as  follows : 

"The  language  of  the  contract  is  to  govern  its  inter- 
pretation, if  the  language  is  clear  and  explicit,  and 
does  not  involve  an  absurdity. ' ' 

This  section  alone  disposes  of  this  case. 

In  addition  to  the  section  just  quoted  above,  however, 
the  following  sections  of  the  Montana  Code,  and  the  deci- 
sions with  reference  thereto,  also  dispose  of  the  case  and 
clearly  indicate  that  parol  evidence,  such  as  was  offered 
in  the  trial  court,  is  plainly  inadmissible  for  any  purpose : 
Section  13-705,  R.C.M.,  1947 : 

"When  a  contract  is  reduced  to  writing,  the  inten- 
tion of  the  parties  is  to  be  ascertained  from  the  writing 
alone,  if  possible ;  subject,  however,  to  the  other  provi- 
sions of  this  chapter." 

Section  13-710,  R.C.M.,  1947 : 

"The  words  of  a  contract  are  to  be  understood  in 
their  ordinary  and  popular  sense,  rather  than  accord- 
ing to  their  strict  legal  meaning,  unless  used  by  the 
parties  in  a  technical  sense,  or  unless  a  special  mean- 
ing is  given  to  them  by  usage,  in  which  case  the  latter 
must  be  followed." 
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Section  13-907,  R..C.M.,  1947 : 

"A  contract  in  writing  may  be  altered  by  a  contract 
in  writing,  or  by  an  executed  oral  agreement  and  not 
otherwise.' ' 

In  Billiard  v.  Smith,  28  Mont.  38,  72  P.  761,  763,  a  suit  on 
a  note,  the  Court  said: 

"It  is  a  well  settled  rule  of  law  that  the  circum- 
stances under  which  a  contract  is  made,  or  the  intent 
of  the  parties  existing  at  that  time,  are  only  material 
when  the  contract  is  ambiguous  in  some  of  its  terms. 
If  it  is  plain  and  unambiguous  it  needs  no  construction, 
and  it  is  the  duty  of  the  court  to  enforce  the  contract 
as  made  by  the  parties." 

The  above  statement  of  the  rule  was  quoted  with  ap- 
proval in  a  subsequent  decision  by  the  Supreme  Court  of 
Montana  in  Frank  et  al.  v.  Butte  &  Boulder  Mining  <& 
Lumber  Co.,  48  Mont.  83, 135  P.  904,  906.  That  case  involved 
a  written  contract  for  the  repayment  by  a  corporation  out 
of  the  first  earnings  of  its  business,  of  a  loan  of  $30,000.00 
made  by  plaintiff's  deceased.  In  its  decision,  and  relying 
upon  the  Montana  Code  provisions  then  in  effect,  and 
almost  identical  to  those  cited  above  and  presently  effec- 
tive, the  Court  said: 

"  ^AHiatever  impulses  may  control  individual  action, 
courts  must  be  governed  by  law.  It  is  their  province 
to  interpret  contracts  which  are  open  to  interpretation, 
or  they  may  enforce  obligations,  but  it  is  beyond  their 
power  to  make  agreements  for  parties  or  to  alter  or 
amend  those  which  the  parties  themselves  have  made." 

In  Union  Central  Life  Insurance  Co.  v.  Jensen,  74  Mont. 
70,  237  P.  518,  the  Court,  in  construing  the  terms  of  a  mort- 
gage defeasance  clause,  said: 

"Unless  contrary  to  the  law  or  against  public  policy, 
the  terms  of  the  contract  are  controlling." 
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And  further,  after  reciting  statutes  virtually  the  same 
as  those  controlling  here : 

''We  are  required  to  give  effect  to  every  part  of 
the  contract  so  as  to  make  its  terms  operative  and  are 
not  permitted  to  make  a  new  contract  for  the  parties, 
nor  to  read  language  into  it  nor  eliminate  therefrom 
any  of  the  lawful  terms  made  by  the  parties  them- 
selves, unless  the  words  employed  are  meaningless  or 
involve  an  absurdity." 

To  the  same  effect  are  Emerson  Brantingham  I.  Co.  v. 
Haugstead,  65  Mont.  297,  211  P.  305 ;  Hinermcm  v.  Baldivin, 
et  al.  67  Mont.  417,  215  P.  1103;  lAsoski  v.  Anderson,  112 
Mont.  112,  112  P.  2d  1055. 

In  interpreting  a  written  contract,  the  intention  of  the 
parties  must  be  ascertained  from  the  writing  alone,  if  pos- 
sible, and  resort  to  extrinsic  evidence  in  aid  of  interpreta- 
tion may  be  had  only  when  the  contract  appears  on  its  face 
to  be  ambiguous  or  uncertain.  Armington  v.  Steele,  27 
Mont.  13,  69  P.  115;  Roive,  et  al.  v.  Emerson-Brantingham 
I.  Co.,  61  Mont.  73,  201  P.  316;  Wheeler  v.  James,  70  Mont. 
37,  223  P.  900;  Hill  Cattle  Corp.  v.  Killorn,  et  al.,  79  Mont. 
327,  256  P.  497. 

In  the  Armington  case,  supra,  involving  the  exclusion  of 
all  testimony  altering  the  plain  terms  of  the  tenure  under 
a  lease,  the  court,  after  confirming  the  rule  which  permits 
evidence  of  an  independent  oral  agreement  not  inconsistent 
with  the  stipulations  of  the  written  contract,  said : 

*'This  principle,  however,  does  not  apply  to  a  case 
in  which  the  oral  promise  relates  directly  to  the  subject 
of  the  contract,  even  though  the  claim  be  that  the  com- 
plaining parties  signed  the  instrument  in  reliance  upon 
such  promise." 

The  court  then  held  the  evidence  to  have  been  properly 
excluded  and  quoted  a  previous  Montana  decision  {Sanford 
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V.  Gates  Townsend  &  Co.,  21  Mont.  277,  53  P.  749)  as  fol- 
lows: 

''Where  there  is  no  fraud  or  mistake  in  the  prepara- 
tion of  the  instrument,  and  it  appears  that  the  parties 
signing  understood  its  language  and  purport,  it  cannot 
be  reformed  on  the  ground  that  he  signed  upon  the 
faith  of  a  contemporaneous  oral  promise  which  was 
not  kept,  nor  may  such  promise  be  received  in  evidence 
to  control  the  written  contract." 

There  can  be  no  question  in  this  case  that  the  costs  and 
expenses  of  developing  and  operating  this  land  for  oil  and 
gas  purposes  were  "related  directly  to  the  subject  of  the 
contract,"  within  the  rule  of  the  above  decision.  The 
appellants'  contentions  and  the  proffered  testimony  of 
T.  P.  Jones  are  clearly  inconsistent  with  the  stipulations 
and  essence  of  the  written  operating  agreement,  and  con- 
sequently the  law  does  not  permit  evidence  of  such  alleged 
independent  oral  agreements  or  promises — which  in  fact 
were  never  made  in  the  first  place. 

The  above  rules  have  often  been  stated  and  applied  by 
the  courts  in  many  other  cases  involving  the  admissibility 
of  parol  evidence  to  vary  a  written  instrument.  Unless 
the  particular  case  decided  has  come  within  one  of  the 
exceptions  to  the  above  rules  or  presents  a  question  in 
which  the  written  instrument  involved  was  clearly  ambigu- 
ous and  confusing,  the  courts  have  without  exception  ex- 
cluded such  proffered  testimony. 

Arnold  v.  Eraser,  43  Mont.  540,  117  P.  1064;  Pitcairn  v. 
Phillip  Hiss  Company,  125  F.  110;  Crawford  v.  Pierce,  56 
Mont.  371,  185  P.  315;  Webher  v.  Killorn,  66  Mont.  130,  212 
P.  852;  Neiv  Home  Sewing  Machine  Company  v.  Sanger, 
et  al,  91  Mont.  127,  7  P.  2d  238 ;  Continental  Oil  Company 
V.  Bell,  et  al,  94  Mont.  123,  21  P.  2d  65 ;  Ikovitch  v.  Silver 
Bow  Motor  Car  Company,  117  Mont.  268,  157  P.  2d  785. 
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In  the  case  of  Bauer  v.  Monroe,  et  ah,  117  Mont  306,  158 
P.  2d  485,  involving  the  application  of  Sec.  13-907  B.C.M. 
1947,  providing  that  a  contract  in  writing  may  only  be 
altered  by  another  contract  in  writing  or  by  an  executed 
oral  agreement,   the   court   said: 

'  *  The  rule  so  set  forth  in  the  statute  is  not  a  rule  of 
evidence  hut  it  is  a  rule  of  substantive  law." 

and  further: 

''The  rule  rests  on  the  doctrine  that  when  parties 
have  deliberately  put  their  agreements  in  the  form  of 
a  written  contract  they  shall  not  be  allowed  to  show 
that  the  agreement  was  something  else.  Even  though 
testimony  in  violation  of  Section  7569  he  admitted  at 
the  trial  ivithout  objection,  such  testimony  has  no  legal 
effect  and  it  cannot  be  considered  by  the  court,  trial  or 
appellate." 

In  their  brief,  counsel  for  appellants  cite  the  case  of 
Brown  v.  Homestake  Exploration  Corporation,  et  al.,  98 
Mont.  305,  39  P.  2d  168,  in  w^iich  a  majority  of  the  court 
permitted  the  admission  of  parol  evidence  to  show  and 
explain  the  meaning  of  a  clause  in  an  oil  development 
operating  agreement  which  required  the  defendant-opera- 
tor to  drill  wells  "to  such  number  and  extent  as  the  prem- 
ises will  admit  of."  The  propriety  of  that  decision  is  not 
free  from  doubt — as  evidenced  by  a  strong  dissenting  opin- 
ion. The  Brown  case  is  clearly  distinguishable  from  the 
case  at  bar  because  of  the  difference  in  contract  provi- 
sions. The  contract  in  the  Broivn  case  provided  for  the 
drilling  of  wells  "to  such  number  and  extent  as  the  prem- 
ises will  admit  of,"  and  is  not  entirely  free  from  ambiguity. 
That  phrase  immediately  raises  the  question  "How  many 
wells  were  required  to  be  drilled  on  the  lands?"  As  a 
consequence,  the  clause  was  held  to  be  open  to  oral  testi- 
mony. 

There  can  be  no  question  under  the  agreement  in  suit  as 
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to  what  expenses  are  to  be  charged  to  Troy.  That  matter 
is  resolved  by  the  express  terms  of  the  agreement  itself 
which  provided  that  Ohio  should  charge  to  the  parties,  in 
proportion  to  their  respective  interests,  ''all  costs  and 
expenses  of  developing  and  operating  said  lands  for  oil  and 
gas  purposes." 

Counsel  for  appellants  also  rely  upon  the  case  of  Van 
DePutte,  et  al.  v.  Texas  Pacific  Coal  S  Oil  Co.,  35  F.  Supp. 
794,  decided  by  this  same  trial  court  and  arising  out  of 
the  same  operating  agreement  as  that  presented  for  de- 
cision in  the  Brotvn  case,  supra.  In  the  Van  DePutte  case, 
the  controversy  arose  over  the  effect  of  the  ''expense" 
clause  in  the  operating  agreement  there  involved.  Hon. 
Charles  N.  Pray,  Trial  Judge,  does  not,  however,  consider 
that  case  to  be  in  point  with  this  suit,  and  his  present 
opinion,  now  under  appeal,  distinguishing  the  two  cases 
is  as  follows: 

"The  phraseology  of  the  Van  DePutte  agreement 
was  much  different  from  this  case;  in  that  case  the 
plaintiffs,  lessors,  were  repeatedly  assured  over  a  long- 
period  of  time  by  the  defendant,  lessee,  that  they  would 
get  together  and  consider  the  charges,  and  that  all 
proper  adjustments  would  be  made,  but  the  lessee 
never  kept  its  agreement  to  make  good  these  assur- 
ances, and  finally  the  plaintiffs  brought  suit,  and  the 
parties  stipulated  that  defendant  would  submit  an 
account  of  all  charges  made  under  the  agreement  for 
determination  by  the  Court;  this  was  done  and  the 
Court  eliminated  all  charges  deemed  to  be  improper 
under  the  agreement ;  the  defense  of  laches  and  limita- 
tion of  actions  was  pleaded  by  defendant,  but  was 
denied  by  the  Court.  If  any  laches  existed  in  that  case, 
the  Court  held  that  both  sides  were  equally  blame- 
able."    (R.  147) 

Obviously  the  Van  DePutte  case  is  not  in  parallel  with 
this  case,  being  clearly  distinguishable  on  the  facts.     As 
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found  by  the  trial  court,  the  phraseology  of  the  two  agree- 
ments is  ''much  different." 

To  summarize  these  two  cases,  the  language  in  the  oper- 
ating agreement  of  the  Van  DePutte  case  that  ''expense 
of  drilling  *  *  *  shall  be  defined  to  mean  *  *  *  actual  cost  and 
expense  of  drilling,  equipping  and  placing  all  wells  in  a 
state  of  production  *  *  *"  is  a  limitation  and  something 
considerably  less  than  "all  costs  and  expenses  of  develop- 
ing and  operating  *  *  *  "  the  lands  in  the  instant  case. 

Appellants  contend  that  overhead  and  district  charges 
are  not  included  within  the  provisions  of  the  operating 
agreement,  which  provides  that  they  should  be  charged 
with  their  proportionate  share  of  ''all  costs  and  expenses 
of  developing  and  operating  said  lands  for  oil  and  gas 
purposes,"  and  that  appellee's  accounts  improperly  in- 
cluded such  items  therein. 

Eegardless  of  their  contentions,  an  overhead  charge  is 
just  as  legitimate  as  any  other  actual  charge  that  should 
be  made  against  this  lease.  Bonhright,  et  ol.  v.  Geary, 
et  ah,  210  F.  44;  Ft.  Dearborn  Trust  and  Savings  Bank  v. 
Shelly  Oil  Company,  146  Okla.  179,  293  P.  557;  V.  S.  v. 
Standard  Oil  Co.  of  California,  et  al,  21  F.  Supp.  645. 

In  the  U.  S.  v.  Standard  Oil  Co.  of  California  case,  supra, 
(p.  656),  the  court  in  allowing  "overhead  expenses"  said: 
"In  the  case  of  a  corporation  operating  on  a  large 
scale,  it  is  considered  legitimate  accounting  practice 
to  allocate  general  overhead  expenses  to  particular 
operations  upon  a  percentage  basis.  In  our  era  of 
highly  developed  industrial  organizations,  manage- 
ment is  a  legitimate  part  of  operations.  See  Lytle, 
Camphell  S  Co.  v.  Somers,  Fitter  S  Todd  Co.,  1923, 
276  Pa.  409,  413,  120  A,  409,  27  A.L.K.  41;  46  C.J. 
1162,  It  is  so  considered  in  computing  costs.  See 
Ft.  Dearhorn  Trust  S  Savings  Banh  v.  Shelly  Oil  Co., 
1930,  146  Okl.  179,  293  P.  557;  New  Domain  Oil  S  Gas 
Co.  v.  McKinney,  1920,  188  Ky.  183,  221,  S.W.  245." 
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The  wells  on  the  leases  included  in  the  operating  agree- 
ment were  operated  by  Ohio  within  a  district  in  which 
other  wells  and  properties  were  being  operated.  There- 
fore, the  case  of  Liding  Oil  and  Gas  Co.  v.  Humble  Oil  and 
Refining  Company  (Supreme  Court  of  Texas),  144  Tex. 
445,  191  S.W.  2d  716,  725,  clearly  sustains  appellee's  posi- 
tion here  with  respect  to  overhead  and  district  expense 
items  appearing  in  the  monthly  statements  furnished  ap- 
pellants. Referring  to  district  expense,  the  court  in  that 
case  said : 

"Specifically,  Luling  asserts  that  the  fixed  per  well 
charges  provided  for  in  the  contract  to  cover  book- 
keeping, etc.,  and  'all  other  general  and  division  over- 
head expenses'  by  necessary  implication  exclude  the 
charges  denominated  'district  expenses.'  According 
to  the  evidence  the  jointly  owned  property  consisted 
of  64  wells.  It  seems  that  this  property  was  operated 
by  Humble  within  a  district  in  which  many  other  w^ells 
were  being  operated  other  than  the  property  jointly 
owned  by  the  parties.  It  is  in  evidence  that  Humble 
allocated  to  the  jointly  owned  property  its  propor- 
tionate part  of  the  district  expenses  as  the  number  of 
wells  situated  on  the  jointly  owned  property  bore  to 
the  number  of  wells  of  the  entire  district.  The  control 
of  operations  being  in  Humble  under  the  contract,  it 
was  obligated  to  operate  the  property  in  good  faith. 
If  in  the  exercise  of  that  right  it  was  deemed  necessary 
to  include  the  property  within  a  district  which  em- 
braced other  oil  producing  property.  Humble  had  the 
right  to  do  so,  and  under  the  second  clause  of  the 
contract  it  had  the  right  to  charge  all  necessary  ex- 
penses of  drilling,  etc.,  as  well  as  expenses  of  treating, 
etc.,  the  oil  and  gas  produced  on  the  property  to  the 
joint  account.  Luling  has  not  directed  us  to  any  evi- 
dence tending  to  show  tliat  any  part  of  the  $196,135.85 
was  not  a  necessary  expense  in  operating  the  jointly 
owned  property.  Neither  have  w^e  been  directed  to 
any  evidence  tending  to  show  that  any  part  of  said 
sum  was  not  properly  allocated  to  the  jointly  owned 
property. ' ' 
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PLAINTIFFS'  ACTION  IS  BARRED  BY  STATUTES  OF  LIMITA- 
TION AND  LACHES. 

The  Montana  statutes  of  limitation  prescribing  the  pe- 
riods for  commencement  of  actions,  other  than  for  the 
recovery  of  real  property,  are  as  follows: 

An  action  upon  any  contract  obligation  or  liability 
founded  upon  an  instrument  in  writing  must  be  filed  within 
eight  years  (Sec.  93-2603,  E.C.M.,  1947). 

An  action  upon  a  contract,  account  or  promise  not 
founded  on  an  instrument  in  writing  must  be  brought  within 
five  years  (Sec.  93-2604,  R.C.M.,  1947). 

An  action  to  reform  a  contract  or  for  relief  upon  the 
ground  of  fraud  or  mistake  must  be  brought  within  two 
years  after  discovery  of  the  facts  alleged  to  constitute  the 
fraud  or  mistake  (Sec.  93-2607,  R.C.M.,  1947). 

The  statutes  of  Montana  are  clear  that  a  promise  suf- 
ficient to  toll  the  statutes  of  limitation  must  be  in  writing 
signed  by  the  party  to  be  charged  thereby.  Sec.  93-2716, 
R.C.M.,  1947,  provides  that: 

*'No  acknowledgment  or  promise  is  sufficient  evi- 
dence of  a  new  or  continuing  contract,  by  which  to  take 
the  case  out  of  the  operation  of  Sections  93-2401  to 
93-2720,  unless  the  same  is  contained  in  some  writing, 
signed  by  the  party  to  be  charged  thereby.  *  *  *" 

No  such  written  promise  is  to  be  found  in  the  record  and 
none  was  ever  made  by  Ohio. 

Appellants  failed  to  commence  and  prosecute  this  suit 
within  the  period  provided  by  the  Montana  statutes  quoted 
above,  and  are  now  barred  thereby  under  the  unquestioned 
facts  of  this  case.  Appellants  are  also  barred  and  estopped 
by  laches  and  stale  demand. 

The  subject  matter  of  appellants'  alleged  cause  of  action 
is  the  cost  and  expense  chargeable  under  the  written  oper- 
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ating  agreement  of  June  15,  1922.  The  record  shows  that 
as  early  as  1923  appellants  challenged  the  agreement  in 
this  respect — but  did  not  sue.  Again  in  1925,  through  their 
counsel,  they  challenged  the  charges  made  under  the  oper- 
ating agreement  in  this  respect — but  did  not  sue.  And 
finally,  in  1936  appellants  again  challenged  the  costs  and 
expenses  under  the  operating  agreement — but  did  not  sue. 
The  record  shows  conclusively  that  at  each  stage  of  inquiry 
and  attack  Ohio  flatly  refused  to  heed  or  conform  to  appel- 
lants' views,  but  instead  the  same  were  at  all  times  rejected. 
Appellants'  cause  of  action,  if  any,  therefore  arose  when 
the  first  statements  were  furnished  Troy  by  Ohio  in  1922. 
No  objections  were  ever  made  by  Troy.  If,  in  September, 
1925,  appellants  did  not  agree  that  the  operating  agreement 
clearly  expressed  the  intention  and  agreement  between  Troy 
and  Ohio,  their  remedy  was  one  to  reform  the  contract  for 
mistake.  Such  an  action  is  clearly  barred  by  Sec.  93-2607, 
Subd.  4,  supra. 

Appellants  claim  that  their  failure  to  file  suit  is  explained 
by  certain  alleged  verbal  conversations  in  1926  between 
Mr.  T.  P.  Jones  and  Mr.  John  McFadyen,  former  Division 
Manager  of  Ohio,  w^ho  died  approximately  three  years  prior 
to  the  commencement  of  this  action.  Attempting  to  escape 
the  effect  of  the  ''Dead  Man's  Statute,"  (Section  93-701-3, 
R.C.M.,  1947),  appellants  offered  the  deposition  of  T.  P. 
Jones.  It  is  significant  that  appellants  would  now  have  the 
Court  believe  that  they  place  so  much  reliance  on  Mr. 
McFadyen 's  alleged  1926  statement,  yet  no  reference 
thereto  was  ever  made  by  appellants  or  any  of  them  to  Ohio 
from  1926  until  after  this  suit  was  filed  in  1947.  How  do 
they  explain  that?  The  Jones  testimony  is  wholly  inad- 
missible and  is  expressly  excluded  by  said  Sec.  93-701-3, 
R.C.M.,  1947,  which  prohibits  parties  or  assignors  of  parties 
to  an  action  or  proceeding  from  testifying  as  to  oral  com- 
munications between  the  proposed  witness  and  the  deceased 
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agent  of  a  corporation,  except  when  it  appears  to  the  court 
that  without  the  testimony  of  the  witness  injustice  wdll  be 
done.  See  Wilcox  v.  Schissler,  55  Mont.  246,  175  P.  889. 

It  is  not  questioned  tliat  Mr.  McFadyen  was  an  employee 
and  agent  of  Ohio  and  that  Jones  was  a  trustee  and  presi- 
dent and  general  manager  of  Troy,  appellants'  predecessor 
in  title. 

Appellants  in  their  brief  (p.  52)  admit  that  it  is  discre- 
tionary with  the  court  to  permit  a  witness  to  testify  as  to 
oral  communications  with  a  deceased  representative  of  a 
corporation. 

The  trial  court  disposed  of  appellants'  contentions  with 
respect  to  the  proffered  Jones'  testimony  as  follows: 

ii*  *  *  j^^j.  could  the  purported  verbal  statements  of 
the  deceased  Ohio  representative  have  been  effective 
to  toll  the  statutes  of  limitations  unless  thev  were  sub- 
mitted in  writing.  Sec.  93-2716  R.C.M.  1947.  From  all 
the  evidence  and  rules  that  appear  applicable  it  does 
not  seem  that  this  testimony  is  necessary  to  prevent  an 
injustice  being  done  in  this  case."  Citing  authorities. 
(R.  148) 

The  court  went  on  to  rule  specifically  ufjon  the  Jones'  tes- 
timony in  the  following  words : 

"Having  considered  the  arguments  in  favor  of  and 
in  opposition  to  the  admission  of  the  testimony  of  Mr. 
Jones,  and  numerous  authorities  cited  by  counsel  for 
the  respective  parties,  the  Court  is  now  of  the  opinion 
that  the  objection  thereto  should  be  sustained  and  such 
will  be  the  order  of  Court  herein.  Even  if  this  testi- 
mony were  admitted  it  could  be  of  little  probative  value 
as  affecting  the  bar  of  the  statute  of  limitations,  since 
a  continuous  and  unvarying  course  of  conduct  on  the 
part  of  the  defendant  has  been  established  by  convinc- 
ing proof  over  a  period  of  about  25  years  during  which 
defendant  refused  to  make  any  such  changes  in  its 
charges  as  were  requested  by  plaintiffs  or  their  repre- 
sentatives."   (R.  148) 
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And  in  finally  disposing  of  all  of  appellants'  contentions 
with  respect  to  the  statutes  of  limitation  and  laches,  the 
court  made  this  succinct  statement : 

''It  appears  that  plaintiffs  finally  brought  suit  in 
1947,  after  all  but  one  of  the  representatives  of  defend- 
ant who  had  participated  in  the  making  of  or  execution 
of  the  agreement,  or  had  any  definite  knowledge  con- 
cerning it,  had  died.  In  the  Court's  opinion  this  is  a 
tardy  suit  and  the  laches  of  plaintiffs  and  the  statutory 
limitations  cited  by  counsel  would  bar  recovery  under 
plaintiffs'  claim.  From  a  perusal  of  the  facts  and 
contentions  of  counsel  the  Court  is  unable  to  agree  that 
this  undertaking  constituted  a  joint  adventure  and 
thereby  imposed  obligations  upon  defendant  as  a  trus- 
tee for  plaintiffs. "   (R.  149) 

In  support  of  the  trial  court's  decision,  see  the  following: 
Mossback  v.  Smith  Bros.  Sheep  Co.,  65  Mont.  42,  210  P. 
910;  Averill  Machinery  Co.  v.  Taylor,  et  al.,  70  Mont.  70, 
223  P.  918;  Langstofi,  et  al.  v.  Currie,  95  Mont.  57,  26  P.  2d 
160;  Pincus  v.  Pincus'  Estate,  95  Mont.  375,  26  P.  2d  986; 
Phelps  v.  Union  Central  Life  Insurance  Co.,  105  Mont.  195, 
71  P.  2d  887 ;  Rowe  v.  Eggum-,  107  Mont.  378,  87  P.  2d  189 ; 
Marcellus  v.  Wright,  65  Mont.  580,  212  P.  299 ;  3  Jones  on 
Evidence,  Sec.  789 ;  19  Am.  Jur.  p.  355. 

In  the  Montana  courts  the  general  rule  is  that  laches  is 
considered  to  be  a  bar  independent  of  the  statute  of  limita- 
tions, and  under  the  facts  of  this  case  appellants  were  cer- 
tainly guilty  of  laches  in  asserting  their  cause  of  action  if 
any  they  had.  In  Riley  v.  Blacker,  51  Mont.  364,  152  P.  758, 
the  court  said : 

"Laches,  considered  as  a  bar  independent  of  the 
statute  of  limitations,  is  a  concept  of  equity;  it  means 
negligence  in  the  assertion  of  a  right ;  it  is  the  practical 
application  of  the  maxim,  'Equity  aids  only  the  vigi- 
lant,' and  it  exists  when  there  has  been  unexplained 
delay  of  such  duration  or  character  as  to  render  the 
enforcement  of  the  asserted  right  inequitable." 
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Appellants  contend  that  the  operating  agreement  created 
a  joint  venture  between  the  parties  out  of  which  grew  a 
trust  relationship  between  them.  That  such  contention  is 
without  merit  is  clearly  demonstrated  in  the  case  of  Luling 
Oil  S  Gas  Co.  v.  Humble  Oil  d  Refining  Co.,  144  Tex.  445, 
191  S.  W.  2d  716,  which  will  be  discussed  in  detail  in  the 
next  section  of  this  brief  with  respect  to  the  matter  of 
account  stated.  Appellants,  basing  their  argument  on  this 
erroneous  premise,  hoped  to  excuse  their  negligence  or  lack 
of  vigilance  in  bringing  their  suit  within  the  statutory 
periods  of  limitation  and  to  excuse  their  laches.  Ohio  is 
not  a  trustee  for  appellants,  and  the  fact  that  appellants 
are  dissatisfied,  because  the  trial  court  excluded  the  Jones' 
testimony  and  refused  to  rewrite  the  contract  for  them, 
does  not  change  the  relationship  of  the  parties  so  as  to 
excuse  appellants'  failure  to  act  promptly  if  they  actually 
believed  they  had  a  meritorious  case. 

Appellants  are  in  very  poor  position  to  complain  of  the 
action  of  the  trial  court  in  rejecting  the  proffered  testimony 
of  T.  P.  Jones.  They  state  in  their  brief  (pages  52  and  53) 
that  the  decisions  of  the  Supreme  Court  of  Montana,  con- 
struing Sec.  93-701  R.C.M.  1947,  "*  *  *  have  consistently 
held  it  is  discretionary  ivith  the  court  to  permit  a  witness 
to  testify  as  to  oral  communications  with  the  deceased  per- 
son, deceased  representative  of  a  corporation."  They  have 
not  contended  or  endeavored  to  show  any  abuse  of  discre- 
tion whatsoever  on  the  part  of  the  trial  court  and  are 
apparently  unmindful  of  the  rule  governing  matters  of  this 
character  as  stated  in  5  C.J.S.  500,  Sec.  1604: 

*' Rulings  of  the  trial  court  with  respect  to  the  recep- 
tion or  rejection  of  evidence,  as  to  which  it  is  vested 
with  a  sound  discretion,  will  be  reviewed  only  where 
such  discretion  has  been  plainly  abused." 

The  burden  of  showing  an  abuse  of  discretion  rests  on  the 
appellant.  (3  Am.  Jur.  525,  Sec.  960) 
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At  the  bottom  of  page  63  of  appellants'  brief,  counsel 
states : 

''Under  the  laws  of  Montana  and  other  jurisdictions 
neither  the  defense  of  the  statute  of  limitations  nor  of 
laches  is  available  to  a  joint  adventurer  or  a  trustee  in 
an  action  brought  by  a  joint  adventurer  or  beneficiary 
for  an  accounting  until  after  termination  of  the  joint 
venture  or  the  trust  or  the  repudiation  of  the  trust  by 
the  trustees." 

citing  at  page  64,  four  cases  in  support  of  the  text  above 
quoted. 

Even  a  casual  reading  of  those  cases  does  not  in  any  way 
support  appellants'  contention.  They  make  it  clear  that 
even  if  it  be  assumed  Ohio  was  a  trustee  in  some  respects 
for  appellants,  that  trust,  insofar  as  the  same  pertains  to 
the  matter  of  costs  and  expenses  charged  under  the  operat- 
ing agreement  herein,  was  openly,  clearly  and  unequivocally 
disavowed  and  repudiated  upon  every  occasion  when  ap- 
pellants' contentions  were  brought  to  Ohio's  attention,  and 
specifically  in  writing  in  1923, 1925  and  1936.  For  example, 
in  the  case  of  State  v.  Roraheck,  111  Mont.  320,  108  P.  2d 
601,  604,  cited  by  appellants,  the  court,  after  reciting  the 
general  rule,  states : 

"The  true  rule  with  respect  to  the  statute  of  limita- 
tions and  express  trusts  is  more  clearly  stated  as  fol- 
lows :  During  performance  of  the  express  trust  there 
is  no  cause  of  action  for  breach  and  so  the  statute  of 
limitations  has  no  bearing  on  the  rights  of  the  cestui; 
but,  if  the  trustee  violates  the  trust  and  the  cestui 
knows  of  such  conduct,  or  could  have  learned  of  it  by 
the  use  of  reasonable  diligence,  the  court  will  apply  the 
statute  of  limitations  which  governs  equitable  causes  of 
action  or  an  analogous  statute  concerning  legal  causes 
of  action.  To  cause  the  statute  to  begin  running  dur- 
ing the  life  of  the  trust  there  must  be  some  act  of 
repudiation  of  the  trust  by  the  trustee,  as  where  he 
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declines  to  account  to  the  cestui,  takes  trust  income  for 
his  own  purposes,  or  sets  himself  up  as  the  owner  of 
the  trust  capital." 

Appellants  claim  that  there  was  no  repudiation  of  appel- 
lants' contentions  prior  to  1943  and  that  the  sale  at  that 
time  to  The  Texas  Company  constituted  such  a  repudiation 
of  the  claimed  trust,  and  as  a  consequence  the  statutes  of 
limitation  do  not  commence  to  run  until  that  date. 

Appellants  must  have  overlooked  the  1923,  1925  and  1936 
repudiations  of  their  present  contentions. 

Appellants'  claim  that  the  sale  by  Ohio  constituted  a 
repudiation  of  the  alleged  ''trust"  is  ridiculous,  because  the 
1922  agreement  contemplates  an  assignment  or  sale  by 
either  party  and  is  binding  upon  successors  and  assigns. 
For  emphasis  we  might  ask  appellants  if  the  sale  by  Troy 
to  appellants  in  early  1923  constituted  a  repudiation  of  the 
contract?    If  so,  upon  what  is  their  suit  now  based? 

OHIO'S  MONTHLY  STATEMENTS  TO  APPELLANTS  CONSTITUTE 
AN  ACCOUNT  STATED. 

Appellants  have  contended  at  all  times  that  there  is  no 
account  stated.  The  trial  judge  answered  appellants'  con- 
tention when  he  found  that  appellants  had  accepted  Ohio's 
monthly  statements  with  remittance  slips,  which  clearly 
indicated  that  checks  were  in  full  settlement  or  in  full  pay- 
ment of  the  respective  items  for  the  respective  months ; 
that  Ohio  paid  to  appellants,  during  the  period  between 
commencement  of  production  and  January  31,  1943,  ap- 
proximately 1400,000  over  and  above  appellants'  respective 
shares  of  all  costs  and  expenses  of  developing  and  operating- 
said  lands  for  oil  and  gas  purposes,  and  that  said  state- 
ments and  payments  were  accepted  by  appellants  during  all 
of  said  period,  well  knowing  that  Ohio  had  repeatedly  re- 
fused to  make  any  changes  in  its  charges,  such  as  appel- 
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laiits  proposed,  and  appellants  knew  or  should  have  known 
that  the  payments  were  made  by  Ohio  in  full  settlement  of 
the  respective  items  covered  in  its  monthly  statements. 
(R.  149,  153,  154) 

The  specific  conclusion  of  law  declared  by  the  trial  court 
with  respect  to  this  proposition  is  as  follows : 

' '  6.  The  monthly  statements  of  account  furnished  by 
Ohio  to  Troy,  Potlatch  and  Inland  and  the  acceptance 
and  retention  of  the  moneys  paid  to  them  respectively 
by  Ohio  with  knowledge  that  Ohio  repeatedly  refused 
to  make  any  changes  in  its  accounting  and  made  each 
payment  in  full  settlement  of  each  statement  consti- 
tutes an  account  stated  between  Ohio  and  Plaintiffs 
and  may  not  now  be  challenged  by  them. "   (R.  156) 

Five  boxes  of  monthly  statements,  remittance  slips,  etc. 
(plaintiffs'  Exhibits  A,  B,  C  and  D)  have  been  transmitted 
to  this  court  as  a  part  of  the  record  herein.  A  careful 
examination  of  these  exhibits  is  invited  and  will  show  the 
detail  and  completeness  of  each  and  every  account.  Each 
monthly  statement,  remittance  slip  or  accompanying  invoice 
shows  clearly  that  the  payments  computed  in  accordance 
therewith  were  made  and  stated  to  be  either  in  full  settle- 
ment of  the  items  therein  mentioned  or  as  payment  in  full. 

An  account  stated  is  an  agreement  between  the  parties 
based  upon  prior  transactions  between  them  with  respect 
to  the  correctness  of  the  separate  items  composing  the 
account  and  the  balance,  if  any,  in  favor  of  one  or  the  other. 
TJwmasma  v.  Carpenter,  175  Mich.  428,  141  N.  W.  559; 
Thomas  O'Hanlon  Co.  v.  Jess,  58  Mont.  415,  193  P.  65; 
Brown  v.  Southern  Grocery  Co.,  168  Ark.  547,  271  S.  W. 
342 ;  1  Am.  Jur.  272,  Sec.  16. 

The  Supreme  Court  of  Montana  has  recognized  the  prin- 
ciple of  account  stated  in  numerous  cases,  one  of  which 
clearly  demonstrates  the  soundness  of  Ohio's  defense  in 
this  case.    In  the  case  of  Norum  v.  Ohio  Oil  Company,  et  al., 
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83  Mont.  353,  272  P.  534,  plaintiff  sought  to  recover  from 
defendant  a  portion  of  the  license  tax  which  defendant  had 
retained  from  plaintiff's  oil  royalties  in  the  belief  that 
defendant  owed  such  tax.  One  of  the  defenses  was  account 
stated,  based  upon  the  showing  that  the  monthly  state- 
ments rendered  to  plaintiff  showed  such  deductions.  The 
trial  court  awarded  judgment  to  plaintiff,  and  on  appeal 
the  Supreme  Court,  while  finding  that  plaintiff  was  not 
bound  by  law  or  by  the  contract  to  pay  the  tax,  nevertheless 
reversed  the  trial  court  and  sustained  this  defense,  stating : 

*'He  was  chargeable  with  notice  of  his  legal  rights 
under  the  law  and  the  express  terms  of  the  contract. 
However,  the  plaintiff  regularly  received  the  monthly 
statements  rendered  by  the  defendants,  and  ac- 
cepted and  received  settlements  made  in  accord- 
ance therewith  without  objection  during  a  course 
of  dealing  of  more  than  two  years,  with  full 
knowledge  that  deductions  were  regularly  made 
of  2%  of  the  total  royalty  agreed  to  be  paid 
in  liquidation  of  his  alleged  proportion  of  the  tax. 
It  must  be  held  that  this  constituted  an  implied  ac- 
count stated  by  acquiescence,  and  the  plaintiff  may  not 
now  recover  the  deductions  so  made  from  the  royalty 
to  which  he  was  rightfully  entitled  under  the  law  and 
the  terms  of  the  contract." 

The  record  here  will  show  that  some  corrections  were 
made  in  the  accounting  with  respect  to  errors  in  the  amounts 
of  entries  onlj^  It  will  also  show  that  the  objections  going 
to  the  nature  of  the  charges  presented  in  1923,  1925,  1936 
and  1946  were  totally  repudiated  and  rejected  by  Ohio, 
and  yet  appellants  continued  throughout  the  period  of  pro- 
duction to  receive  the  itemized  monthly  statements  and  to 
retain  the  moneys  paid  them  by  Ohio.  Not  one  of  appel- 
lants' questions  ever  remained  unanswered.  Therefore,  if 
any  one  monthly  statement  was  not  an  account  stated  when 
rendered,  because  of  objection  made  to  it,  it  became  an  ac- 
count stated  when  the  error  in  the  amount  of  the  entry  was 
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corrected  or  when  such  objection  was  repudiated,  refused 
or  denied,  and  appellants  thereafter  took  no  further  action 
with  regard  thereto  except  to  retain  the  sums  paid  there- 
with. 

The  last  exchange  of  correspondence  between  appellants 
and  Ohio  regarding  objections  to  the  nature  of  charges  was 
in  the  year  1936.  By  letter  of  July  1,  1936,  Ohio  rejected 
the  claim  of  appellants  and  thereafter  monthly  statements 
and  payments  were  made  to  and  received  by  appellants 
without  objection.  From  1936  until  1946  no  further  com- 
plaint or  objection  of  any  character  was  made  to  Ohio  by 
appellants.  In  1946  appellants'  contentions  were  again 
repudiated  and  emphatically  denied. 

Appellants  cite  some  cases  to  the  effect  that  the  retention 
of  money  or  payment  under  periodic  statements  does  not 
constitute  an  account  stated  so  long  as  proper  objections 
are  made.  These  cases,  however,  do  not  stand  for  the 
proposition  that  the  retention  by  appellants  may  continue 
beyond  a  repudiation  or  rejection  by  appellee  of  the  appel- 
lants '  objections  and  claims.  If  X  renders  a  monthly  state- 
ment accompanied  by  check  to  Y  and  Y  objects  to  the  state- 
ment or  amount  of  the  check  but  cashes  it  after  X  has  re- 
pudiated and  denied  Y's  objection,  the  account  becomes 
stated.  Any  other  result  would  be  unfair  and  inequitable 
and  would  subject  the  defendant  to  the  reopening  of  an 
old  account  years  after  it  had  been  adjusted  and  closed. 
The  appellant  in  the  meantime  would  retain  the  proceeds 
received,  well  knowing  that  the  amount  paid  was  in  full 
settlement  and  that  their  contentions  had  been  repudiated. 
None  of  the  cases  cited  in  appellant's  brief  is  in  disagree- 
ment with  this  proposition. 

In  the  Norum  case,  supra,  the  Montana  Supreme  Court 
cited  the  case  of  Chappedelaine  v.  De  Chenaux,  4  Cranch 
306,  2  L.  Ed.  629,  in  which  Chief  Justice  Marshall  stated : 

*'No  practice  could  be  more  dangerous  than  that 
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of  opening  accounts  which  the  parties  themselves  have 
adjusted,  on  suggestion  supported  by  doubtful  or  by- 
only  probable  testimony." 

The  rule  of  law  which  will  not  permit  the  opening  of 
accounts  after  retention  of  funds  by  a  plaintiff  who  has  not 
objected  is  well  expressed  by  the  Supreme  Court  of  Kansas 
in  the  case  of  McKnab-Bess  Oil  Co.  v.  Commonwealth  Oil 
&  Gas  Co.,  142  Kan.  739,  52  P.  2d  363.  This  was  an  action 
for  accounting  between  oil  companies  and  the  court  held 
that  the  defendant  was  not  a  trustee  for  plaintiff.  The 
court  had  before  it  certain  monthly  statements  submitted  by 
defendant  to  plaintiff.  In  deciding  against  the  plaintiff, 
the  Kansas  court  said: 

*'The  accounts  rendered  in  the  case  at  bar  are 
analogous  to  those  made  by  a  bank.  The  contract  be- 
tween the  parties  required  that  a  statement  of  account 
should  be  made  showing  all  obligations  and  charges 
contracted.  Each  statement  contained  items  which 
made  up  the  amounts  it  is  claimed  were  erroneously 
charged.  The  plaintiff  was  charged  with  a  duty  to  ex- 
amine the  accounts  that  were  rendered  each  month  and 
call  the  attention  of  the  defendant  to  any  errors  or 
mistakes  occurring  in  them.  The  plaintiff  argues  that 
some  of  the  charges  that  were  made  were  based  on  a 
wrong  construction  that  was  placed  on  the  contracts 
with  reference  to  the  6  per  cent  charge.  No  reason 
appears,  however,  why  that  wrong  construction  could 
not  have  been  discovered  as  readily  when  the  first  state- 
ment was  made  as  more  than  two  years  after  the  last 
one.  It  will  be  noted  that  plaintiff  pleaded  that  at  all 
times  it  assumed  and  believed  that  the  monthly  state- 
ments made  by  defendant  were  correct.  No  reason  is 
pleaded  or  advanced  in  the  argument  as  to  why  plain- 
tiff was  entitled  to  make  any  such  assumption  any  more 
than  any  person  who  receives  an  account  and  pays 
it.  Plaintiff  argues  that  the  relationship  between  the 
parties  was  a  semifiducianv'-  one,  but  the  fact  is  as 
appears  from  the  petition  every  transaction  between 
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them  was  evidenced  in  writing  and  they  dealt  with  each 
other  at  arm's  length  at  all  times.  Each  monthly 
account  was  an  invitation  to  the  plaintiff  to  examine  it 
as  to  its  correctness  before  paying  it.  When  the 
auditors  of  plaintiff  did  examine  the  accounts  the  errors 
were  found  that  are  the  basis  of  this  action.  Had  as  criti- 
cal an  examination  been  made  when  the  first  accounts 
were  rendered  in  1929,  plaintiff  would  not  have  been 
confronted  with  the  defense  of  the  statute  of  limita- 
tions. As  it  is,  we  hold  that  the  statute  started  to  run 
when  the  first  alleged  erroneous  account  was  rendered 
and  the  action  is  barred  by  R.  S.  60-306,  paragraph  3. 
This  conclusion  is  fortified  by  Porter  v.  Price  (C.  C. 
A.),  80  F.  655,  also  Knox  v.  Pearson,  64  Kan.  711,  68 
P.  613." 

In  the  instant  case,  Ohio  did  not  at  any  time  indicate  to 
appellants  that  any  of  the  claims  presented  in  1923,  1925, 
1936  or  1946  would  be  recognized  or  granted,  but  on  the  con- 
trary repudiated  specifically  each  and  all  of  such  claims, 
and  the  vouchers  which  accompanied  the  payments  recited 
that  the  payments  represented  thereby  were  in  full  pay- 
ment or  full  settlement  of  the  accompanying  monthly  state- 
ment of  account.  Appellants  thereafter  accepted  the 
statements  and  retained  the  proceeds  with  full  knowledge 
of  appellee's  position  in  the  matter. 

In  the  case  of  Luling  Oil  <&  Gas  Co.  v.  Humble  Oil  d 
Refining  Co.,  144  Tex.  445,  191  S.  W.  716,  the  Supreme 
Court  of  Texas  in  its  decision  of  December  29, 1945  (rehear- 
ing denied  January  30,  1946)  disposes  of  each  and  all  of 
the  contentions  made  by  appellants  here  with  respect  to 
the  application  of  statutes  of  limitations  and  stale  demands : 

"Suit  by  Luling  Oil  &  Gas  Company  against  Humble 
Oil  &  Refining  Company  for  an  accounting  and  to  re- 
cover money  allegedly  due  plaintiff  as  a  result  of 
operation  by  defendant  of  oil  and  gas  leases  owned 
jointly  by  plaintiff  and  defendant.    *     *    * 

"Luling  Oil  &  Gas  Company  entered  into  a  contract 
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with  Humble  Oil  &  Refining  Company  on  the  30th  day 
of  July,  1928,  wherein  Luling  obligated  itself  to  sell  to 
Humble  an  undivided  one-half  interest  in  and  to  cer- 
tain oil  and  gas  leases  covering  land  situated  in  Cald- 
well County,  Texas.  The  consideration  for  the  con- 
tract was  $100  per  acre  and  the  agreement  of  Humble 
to  drill  one  well  on  the  premises  at  its  own  cost  and 
expense.  The  contract  gave  Humble  exclusive  charge 
and  control  of  all  operations.  All  expenses  of  drilling, 
developing,  operating  and  equipping  said  property 
after  the  completion  of  said  first  well,  as  well  as  all 
expenses  of  treating,  handling,  and  marketing  the  oil 
and  gas  were  to  be  charged  to  the  joint  account. 
Luling  was  not  liable  for  its  one-half  of  operating  ex- 
penses, but  Luling 's  part  of  such  expenses  was  to  be 
borne  by  and  paid  out  of  its  one-half  interest  in  pro- 
duction. The  contract  contains  provisions  with  refer- 
ence to  charges  to  be  made  in  the  operation  of  the  prop- 
erty between  the  corporations.  The  Humble,  accord- 
ing to  the  contract,  was  to  keep  accurate  records  of  all 
joint  accounts  showing  the  cost  and  expenses  incurred 
and  charges  made  and  all  credits  made  and  received. 
The  contract  further  provides : 

"  'Within  one  month  after  the  close  of  each  calendar 
month  Second  Party  (Humble)  shall  furnish  to  First 
Party  (Luling)  a  statement  of  investment  and  expenses 
incurred  and  credits  and  receipts  during  such  calendar 
month.  Any  exceptions  to  the  statement  as  rendered 
by  Second  Party  must  be  made  by  First  Party  (Luling) 
within  forty-five  days  after  the  receipt  of  same ;  and  if 
no  exception  is  made  within  such  time,  then  such  state- 
ment shall  be  conclusively  considered  as  correct.  If 
such  statement  is  incorrect  First  Party  shall  be  credited 
for  any  excess  payment  made  and  shall  be  debited  by 
any  excess  credit  allowed.  The  provisions  of  this 
paragraph,  however,  shall  not  prevent  annual  adjust- 
ment of  physical  property  to  inventory  as  above  pro- 
vided. ' 

"The  contract  further  provides: 
"  'All  proceeds  received  from  the  sale  of  oil  and 
gas  produced  and  saved  from  the  said  premises  and 
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pertaining  to  tlie  working  interest  shall  be  first  credited 
to  joint  account;  and  if  any  excess  remains  after  tlie 
payment  of  all  charges  to  joint  account  then  accrued, 
Second  Party  shall  pay  the  First  Party  its  one-half  of 
the  sums  remaining,'     *     *     * 

"The  Humble  drilled  and  brought  into  production 
some  sixty-odd  wells,  a  number  of  which  were  in  pro- 
duction at  the  time  of  the  trial  of  this  lawsuit  in  1942. 
This  suit  was  filed  on  the  13th  day  of  November,  1940, 
in  the  district  court  of  Harris  County.  Luling  Oil  & 
Gas  Company  sought  a  recovery  of  a  large  sum  of 
money  from  Humble  Oil  &  Refining  Company  alleged 
to  be  due  because  of  the  Humble 's  failure  to  properly 
account  for  oil  produced  and  to  properly  charge  ex- 
penses in  the  production  and  sale  of  oil  which  was 

found  under  leases  owned  by  both  corporations. 

<  <  *    *    * 

"Luling  complains  of  the  ruling  of  the  Court  of 
Civil  Appeals  to  the  effect  that  all  amounts  sued  for 
which  became  due  more  than  four  years  prior  to  the 
filing  of  this  suit  are  barred  by  the  four  year  statute 
of  limitation.  Its  contentions  are  urged  through  four 
points  of  error,  viz. : 

"1.  That  the  contract  under  which  the  rights  of 
the  litigants  arose  creates  a  joint  adventure  or  min- 
ing partnership,  therefore  Section  3  of  Article  5527, 
Eevise  Civil  Statutes  of  Texas  1925,  is  applicable. 
Hence  limitation  does  not  commence  to  run  against 
a  cause  of  action  for  a  general  accounting  until  ces- 
sation  of    the   business    of    the   mining   partnership. 

"4.  The  claims  were  not  barred  by  the  four  year 
statute  of  limitation  for  the  reason  that  the  exclu- 
sive control  of  operations  and  bookkeeping  assumed 
under  the  contract  by  the  Humble  constituted  it  a 
trustee  for  the  Luling,  and  there  being  no  repudiation 
of  the  trust  the  bar  of  the  statute  cannot  be  invoked. 

"5.  Under  the  evidence  the  Humble  as  trustee  of 
an  express  trust  refused  to  disclose  secret  profits  to 
Luling  until  after  this  suit  was  filed,  hence  Humble 
cannot  invoke  the  four  year  statute  of  limitation. 
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**  Humble  contends  that  Section  3  of  Article  5527 
has  no  application  to  the  facts  of  this  case,  but  rather 
that  the  cause  of  action  asserted  by  Luling  is  founded 
upon  a  contract  in  writing,  therefore  the  four  year 
statute  is  applicable. 

"Whether  the  relationship  of  joint  adventure  or 
mining  partnership  existed  between  Luling  and 
Humble  under  the  contract  does  not  seem  to  us  to 
be  the  controlling  issue,  since  the  rights  of  the  par- 
ties are  fixed  by  the  terms  of  their  agreement.  Under 
our  view  of  the  case  the  real  and  determinative  ques- 
tion is,  does  the  four  year  statute  apply  as  contended 
by  Humble,  or  does  Section  3  of  Article  5527  apply 
as  contended  by  Luling?    Article  5527  in  part  reads: 

"  'There  shall  be  commenced  and  prosecuted  with- 
in four  years  after  the  cause  of  action  shall  have  ac- 
crued, and  not  afterward,  all  actions  or  suits  in  court 
of  the  following  description: 

"  'Actions  for  debt  where  the  indebtedness  is  evi- 
denced by  or  founded  upon  any  contract  in  writing. 
#    #    # 

"  'Actions  by  one  partner  against  his  copartner 
for  a  settlement  of  the  partnership  accounts,  or  upon 
mutual  and  current  accounts  concerning  the  trade  of 
merchandise  between  merchant  and  merchant,  their 
factors  or  agents;  and  the  cause  of  action  shall  be 
considered  as  having  accrued  on  a  cessation  of  the 
dealings  in  which  they  were  interested  together.' 

"The  parties  to  this  action  stipulated  that  the  con- 
tract is  now  a  valid  and  subsisting  agreement  under 
which  the  oil  and  gas  leases  are  being  operated.  They 
stand  on  the  rights  granted  to  them  under  it.  Neither 
company  seeks  to  set  the  contract  aside.  The  con- 
tract required  Humble  within  one  month  after  the 
close  of  each  calendar  month  to  furnish  Luling  with 
a  statement  of  investment  and  expenses  incurred  and 
credits  and  receipts  during  such  calendar  month.  Thus 
a  settlement  of  accounts  betiveen  the  parties  within 
one  month  after  the  close  of  each  calendar  month  was 
clearly  intended  by  the  use  of  the  quoted  language. 
This  provision  clearly  fixed  the  time  of  adjusting  the 
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accounts  made  necessary  in  the  operation  of  the  jointly 
oivned  leases  and  the  time  ivhen  the  Humble  ivas  to  pay 
whatever  tvas  due  Liding,  if  any  there  was,  over  and 
above  the  necessary  operating  charges  against  the 
leases.  Under  this  provision  it  was  the  duty  of 
Humble  within  the  time  specified  to  furnish  Luling 
with  a  correct  statement  of  accounts,  both  credits  and 
debits,  necessarily  made  in  the  operation  of  the  prop- 
erty. More  specifically,  the  proceeds  received  from 
the  sale  of  oil  and  gas  were  first  to  be  credited  to  the 
joint  account,  and  if  any  excess  remained  after  the 
payment  of  all  charges  to  the  joint  account  than  ac- 
crued Humble  shall  pay  Luling  its  one-half  of  the  sums 
remaining.  Regardless  of  whether  the  relationship 
of  joint  adventure  or  mining  partnership  existed  be- 
tiveen  the  parties,  the  provisions  of  the  contract 
clearly  fix  the  time  of  adjusting  the  accounts  and  the 
time  ivhen  tvhatever  tvas  due  Liding  tvas  to  be  paid 
under  it.  Luling  has  stipulated  that  the  oil  and  gas 
leases  jointly  owned  by  it  and  the  Humble  were  at 
the  time  of  the  trial  of  this  cause  being  operated 
under  the  contract.  It  is  seen  that  no  cessation  of 
the  dealings  in  which  Humble  and  Luling  are  inter- 
ested together  has  occurred.  It  is  not  contended  that 
Humble  and  Luling  are  partners  in  the  common  and 
ordinary  sense  of  the  term;  neither  is  it  contended 
that  the  parties  to  this  suit  have  engaged  in  the 
trade  of  merchandise  between  merchant  and  merchant, 
etc.  Luling  does  vigorously  contend  that  under  the 
contract  the  relationship  of  joint  adventure  or  mining 
partnership  was  created,  and  in  such  a  case  Section 
3  of  Article  5527  is  applicable. 

''The  statute  sought  to  be  invoked  is  by  its  own 
terms  limited  to  the  class  or  classes  mentioned  there- 
in, that  is,  one  partner  against  his  copartner,  and  then 
only  for  settlement  of  the  partnership  accounts,  mu- 
tual and  current  accounts  concerning  the  trade  of 
merchandise  between  merchant  and  merchant,  etc.  It 
was  not  intended  to  apply  to  a  case  like  the  present 
where  joint  owners  of  an  oil  and  gas  lease  operate  the 
same  under  a  contract  whereby  accounts  of  the  cost  of 
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operation  are  kept  upon  a  monthly  basis  and  the  rev- 
enue received  from  the  operation  is  to  be  paid  to  the 
joint  owners  each  month.  The  parties,  as  shown  by 
the  contract,  never  intended  that  a  cause  of  action  for 
whatever  was  due  Luling  each  month  would  not  accrue 
until  cessation  of  dealings.  The  contract  made  between 
the  corporations  specifically  provides  otherwise.  More- 
over, in  this  action  Luling  claims  amounts  alleged  to 
be  due  each  month  from  1929  through  1940.  It  claims 
interest  on  said  amounts.  It  seems  inconsistent  at 
least  to  say  that  such  sums  were  then  due  and  pay- 
able, yet  for  the  purpose  of  limitation  a  cause  of 
action  for  said  sums  should  be  considered  as  having 
accrued  on  a  cessation  of  the  dealings  in  which  the 
parties  are  interested  together.  Thus,  there  being  no 
cessation  of  the  operation  of  the  jointly  owned  leases, 
the  cause  of  action  has  not  yet  accrued. 

"Courts  should  apply  this  exception  to  a  limitation 
statute  when  required  to  do  so  by  legislative  mandate, 
but  will  only  apply  it  to  the  class  or  classes  of  per- 
sons clearly  coming  within  its  terms,  and  only  in 
causes  of  actions  named  in  the  statute.  The  parties 
to  this  action  not  being  within  the  class  of  persons 
named  in  Section  3  of  Article  5527,  certainly  the  stat- 
tute  has  no  application  to  this  suit. 

"Luling  relies  upon  the  authority  of  Cockburn  v. 
Irvin,  Tex.  Civ.  App.,  88  S.  W.  2d  747,  in  which  case 
this  court  refused  a  writ  of  error  with  the  notation 
'dismissed  for  want  of  jurisdiction.'  The  case  can- 
not be  considered  as  authority  for  the  propositions 
now  pressed  upon  the  court.  In  that  case  a  partner- 
ship was  alleged  and  proven.  Cockburn  urged  the  two 
year  statute  of  limitation.  The  court  held  that  when 
a  joint  adventure  or  mining  partnership  was  proven 
and  there  being  no  termination  of  the  venture  by 
Cockburn,  the  joint  adventure  or  mining  partnership 
continued  until  the  suit  was  filed.  In  other  words, 
Irvin 's  cause  of  action  did  not  accrue  until  Cockburn 
had  repudiated  his  agreement  to  pay  Irvin  his  one- 
half  of  the  profits.  In  the  present  case,  as  tee  have 
seen,  Humble  obligated  itself  to  account  for  and  pay 
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whatever  was  due  Luling  'ivithin  one  month  after  the 
close  of  each  calendar  month.'  Under  such  an  agree- 
ment the  right  to  sue  came  into  existence  immediately 
upon  Humble' s  breach  of  its  contract. 

''The  accrual  of  a  cause  of  action  means  the  right 
to  institute  and  maintain  a  suit,  and  whenever  one 
person  may  sue  another  a  cause  of  action  has  ac- 
crued. Port  Arthur  Rice  Milling  Co.  v.  Beaumont 
Rice  Mills  et  al,  105  Tex.  514,  143  S.  W.  926.  Under 
the  contract  in  suit  Lading  had  the  light  to  examine 
at  any  reasonable  time  all  records  of  the  joint  account 
which  ivas  to  be  accurately  kept  by  Humble,  including 
the  right  to  inspect  the  wells  and  the  production  rec- 
ords and  reports.  It  cannot  be  doubted  that  upon 
Humble 's  failure  to  allow  an  inspection  of  its  records 
or  of  the  wells  at  any  reasonable  time  Luling  had  the 
right  to  compel  Plumble  to  do  so.  Moreover,  upon 
Humble' s  failure  to  pay  ivhatever  sum  ivas  due  tinder 
the  contract  ivithin  the  time  specified,  Luling  had  the 
right  to  compel  Humble  to  pay  through  a  suit  in  court. 
These  elementary  principles  make  it  clear,  we  think, 
that  while  Liding  has  designated  its  suit  as  one  for  a 
general  accounting,  it  is  not  such  a  suit  as  would  come 
within  the  purview  of  Section  3  of  Article  5527,  but 
rather  comes  under  one  founded  upon  a  contract  in 
ivriting.  In  this  situation  the  statute  of  limitation  be- 
gins to  run  at  the  time  ivhen  a  suit  could  be  commenced 
upon  the  claim  asserted.  Port  Arthur  Rice  Milling 
Company  case,  supra.    *    *    * 

''The  relationship  of  partners,  joint  adventure  or 
mining  partners  being  contractual  in  its  nature, 
whether  such  a  relationship  exists  generally  depends 
upon  the  intention  of  the  parties.  "Where  the  con- 
troversy is  between  the  parties  and  the  parties  are 
corporations,  a  court  would  not  declare  that  a  part- 
nership existed  unless  that  intention  clearly  appeared, 
even  though  the  purposes  for  which  the  contract  was 
made  were  fully  within  the  purposes  for  which  the 
corporations  are  chartered.  We  are  of  the  opinion 
that  the  contract  in  suit  negatives  the  existence  of 
an  intention  to  create  a  partnership  relation  between 
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Humble  and  Luling.  The  contract  did  not  authorize 
either  party  to  create  any  liability  to  third  parties 
which  would  have  been  binding  on  the  other.  A  per- 
formance under  the  contract  would  not  necessarily 
result  in  the  creation  of  such  a  liability.  The  leased 
premises  were  to  be  operated  by  Humble  exclusively. 
Luling  was  not  obligated  for  any  of  the  expense.  It 
had  no  right  to  participate  until  the  necessary  ex- 
pense was  paid  and  then  was  to  receive  its  undivided 
one-half  remaining.  Joint  owners  of  an  oil  and  gas 
lease  may,  ivithout  forming  a  partnership,  contract 
for  the  operation  of  the  leases  by  one  of  them  and  for 
the  operator  in  the  event  of  success  pay  to  the  other 
joint  oivner  one-half  of  the  proceeds  of  the  sale  of 
the  oil  and  gas  less  the  expense  of  finding  it,  ivithout 
creating  a  joint  adventure  or  a  mining  partnership. 
Transcontinental  Oil  Co.  v.  Mid-Kansas  Oil  Co.,  5  Cir., 
29  F.  2d  323. 

*' Luling  insists,  as  above  stated,  that  Humble,  in 
the  operation  of  the  oil  and  gas  leases,  assumed  the 
relationship  of  trustee  for  Luling,  and  under  well 
settled  principles,  there  being  no  repudiation  of  the 
trust,  and  the  trust  not  having  been  terminated,  limita- 
tion does  not  commerce  to  run  against  the  petitioner's 
suit  for  net  profits  not  heretofore  accounted  for  and 
paid. 

"The  contract,  as  we  have  stated,  fixed  the  rights 
and  obligations  of  the  parties.  The  Humble  was 
obligated  to  keep  an  accurate  account  of  the  joint  in- 
vestment, both  debits  and  credits,  and  of  all  income 
from  the  sale  of  oil  and  gas.  It  was  obligated  to  give 
Luling  a  detailed  report  of  the  account  within  one 
month  after  the  close  of  each  calendar  month.  Ac- 
cording to  the  evidence  the  Humble  made  these  re- 
ports of  Luling  each  month.  A  dispute  arose  over 
the  accuracy  of  the  statements  as  early  as  1933.  Under 
the  contract  Luling  had  the  right  to  inspect  the  books 
concerning  these  accounts  at  any  reasonable  time. 
While  Humble  was  required  to  keep  an  accurate  rec- 
ord of  the  joint  account  and  furnish  Luling  with  a 
statement   thereof  each  month,   the   contract  further 
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provided  that  Luling  should  make  its  exceptions 
thereto  within  a  specified  time.  It  was  contemplated 
by  the  parties  that  any  differences  arising  between 
them  should  be  adjusted  promptly  or  at  least  within 
a  reasonable  time.  No  good  reason  is  suggested  why 
the  parties  should  not  be  permitted  to  so  bind  them- 
selves. The  relationship  between  Humble  and  Luling 
under  the  contract  in  suit  is  not  one  of  trustee  and 
cestui  que  trust  as  that  relationship  is  generally  under- 
stood. The  corporations  bound  themselves  as  to  the 
operation  of  their  jointly  owned  oil  and  gas  leases. 
A  breach  of  the  agreement  by  either  corporation  is  a 
simple  breach  of  a  written  contract  and  the  law  gov- 
erning the  rights  incident  thereto  is  controlled  by  the 
law  of  contracts.  Many  of  the  claims  asserted  in  this 
action  grow  out  of  an  interpretation  of  the  contract 
between  the  parties  to  it.  Luling  contends  for  one 
interpretation  and  Humble  opposes.  Under  the  evi- 
dence the  opposing  views  arose  between  them  as  early 
as  1933,  and  same  were  denied  by  Humble  in  the  early 
part  of  1934.  No  reason  is  perceived  why  under  the 
contract  Luling  could  not  have  been  advised  fully  and 
urged  its  contention  in  a  suit  filed  at  that  time.  Fail- 
ing to  file  suit  within  four  years,  it  luas  incumbent 
upon  Luling  either  to  allege  a  fraudulent  concealment 
or  facts  which  in  law  would  take  its  cause  of  action 
out  of  the  bar  of  the  statute.  We  have  been  cited  to 
no  case  that  presents  facts  exactly  like  the  facts  ap- 
pearing here,  but  in  our  opinion  the  cases  are  legion 
which  are  analogous  to  and  control  the  law  with  ref- 
erence to  the  facts  in  this  case.  Powers  v.  Schubert, 
Tex.  Civ.  App.,  220  S.  W.  120;  Mounger  v.  Daugherty, 
Tex.  Civ.  App.,  138  S.  W.  1070 ;  Stephens  v.  Leather- 
wood,  Tex.  Civ.  App.,  295  S.  W.  236;  Hardin  v.  Har- 
din, Tex.  Civ.  App.,  1  S.  W.  2d  708 ;  Lewis  v.  Saylors, 
Tex.  Civ.  App.,  37  S.  W.  2d  760;  Otven  v.  King,  130 
Tex.  614,  111  S.  W.  2d  695,  114  A.  L.  R.  859;  Tex.  Jur., 
Vol.  28,  p.  295,  Sec.  201,  p.  297,  Sec.  202,  p.  299,  Sec. 
204 ;  Sidbury  v.  Ware,  65  Tex.  252 ;  Texarkana  Motor 
Co.  V.  Brashears,  Tex.  Civ.  App.  37  S.  W.  2d  773; 
Jolly  v.  Fidelity  Union  Trust  Co.,  118  Tex.  58,  10  S. 
W.  2d  539." 
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CONCLUSION. 

It  is  anomalous  that  this  suit  for  equitable  accounting 
is  based  on  inequity;  that  to  entertain  the  cause  the  court 
must  disregard  equity.  It  cannot  be  otherwise,  for  on 
June  15,  1922,  the  ''minds"  of  Troy  and  Ohio  met  in 
perfect  agreement,  and  to  permit  these  appellants,  after 
nearly  25  years,  to  contradict  that  mutual  pledge  of  obli- 
gations so  clearly  written  and  so  clearly  understood  is  to 
work  an  enormous  and  unjust  hardship  on  this  appellee. 

Throughout  the  years  appellants  could  have  brought  an 
action  at  any  time  if  in  fact  they  truly  believed  they  had 
been  wronged.  Short  of  actual  discourtesy  Ohio  could  not 
have  made  it  plainer  at  each  stage  of  inquiry  and  demand 
that  it  unequivocally  refused  and  rejected  all  of  appel- 
lants' contentions.  Failing  to  take  any  action  whatever 
to  test  the  validity  of  their  claims,  the  law  of  reason 
compels  the  certain  belief  that  appellants  have  slept 
soundly  on  any  claims  they  may  have  had. 

Moreover,  appellants'  claimed  reliance  upon  the  alleged 
oral  statements  of  Mr.  John  McFadyen  to  T.  P.  Jones  in 
1926  (in  the  presence  of  no  one)  emphasizes  appellants' 
sham  attempt  to  persuade  this  court  to  disregard  all 
equitable  principles  as  well  as  fundamental  and  basic 
rules  of  pleading  and  evidence.  If  in  fact  any  reliance 
was  placed  upon  such  alleged  remarks,  supposed  to  have 
been  made  shortly  after  Ohio  had  twice  in  writing  refused 
to  recognize  any  of  appellants'  claims,  why  is  it  that  ap- 
pellants remained  silent  for  more  than  twenty  years  there- 
after, accepted  monthly  statements  and  substantial  sums 
of  money  in  full  pajTnent  and  settlement  of  their  respec- 
tive accounts,  all  of  which  were  in  accordance  with  Ohio's 
written  interpretations  as  set  forth  in  1923,  1925  and 
1936? 
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To  summarize,  it  is  clear  that  the  contract  here  under 
attack  is  so  perfectly  plain  in  all  its  terms  that  to  permit 
a  contradiction  of  any  part  of  it,  by  parol  testimony  or 
otherwise,  would  be  ridiculous  and  unlawful;  that  from 
1923  these  appellants  kneiu  that  appellee  refused  their 
claims  regarding  the  nature  and  extent  of  the  costs  and 
expenses,  and  appellants'  failure  to  bring  suit  until  1947 
constitutes  the  most  flagrant  laches  which,  together  with 
the  running  of  the  statutes  of  limitation,  bars  the  assertion 
of  appellants'  claims;  and,  that  by  appellants'  acqui- 
escence in  the  monthly  statements  rendered  by  appellee 
and  the  retention  of  remittances  tendered  by  appellee  the 
said  statements  became  accounts  stated,  or  an  accord  and 
satisfaction  was  reached  which  now  estops  appellants  from 
reopening  or  challenging  the  statements  in  any  way. 

Appellee  respectfully  submits  that  the  findings  of  fact, 
conclusions  of  law  and  judgment  of  the  trial  court  in  favor 
of  appellee  are  more  than  amply  supported  by  the  evidence 
and  law  and  should  be  in  all  things  affirmed. 

Louis  P.  Do]srovA]sr, 
Shelby,  Montana, 

W.  H.  Everett, 

Casper,  Wyoming, 
Attorneys  for  Appellee. 
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the  District  of  Montana. 


In  presenting  appellants'  discussion  of  matters  pre- 
sented by  appellee's  brief  we  shall  follow  the  order 
adopted  by  appellee  and  in  referring  to  the  parties 
we  shall  adopt  the  designations  observed  in  appellants' 
brief  first  filed  herein. 

Admissibility  of  testimony  to  explain  written  agree- 
ments (Appellees'  brief  pp.  9-20). 

The  appellee's  assertion  that  the  language  of  the 
agreement  as  to  what  expenses  are  chargeable  is  clear 
and  explicit  emphasizes  the  words  "all  costs  and  ex- 
penses of  developing  and  operating  said  lands  for 
oil  and  gas  purposes"  but  fails  to  place  emphasis 
on  the  other  equally  important  and  pertinent  clause 
which  places  a  limitation  on  the  words  emphasized. 

The  only  language  expressing  the  expenses  charge- 
able against  Troy  and  its  successors  when  properly 
read  together  conclusively  establishes  ambiguity  and 
uncertainty  and  reads  "all  costs  and  expenses  of  de- 
veloping and  operating  the  land  for  oil  and  gas  pur- 
poses" and  in  the  same  paragraph  appear  the  words 
"but  in  no  case  shall  said  party  of  the  first  part  be 
finally  held  or  charged  beyond  its  share  or  interest 
in  the  production  and  equipment  from,  in  or  upon 
said  lands."  (R.  19,  20).  The  last  clause  clearly  is 
a  limitation  of  the  extent  of  Troy's  and  its  successor's 
liability. 

It  will  be  observed  that  the  appellee's  brief  studi- 
ously avoids  discussion  as  to  the  limitation  clause  on 
charges  but  addresses  extended  consideration  to  the 


first  clause  with  reference  to  cost  and  expenses  of 
development  and  operation.   (Brief  9-12,  17). 

Examining  the  first  clause  in  the  light  of  the  rule 
that  "words  of  a  contract  as  to  be  understood  in  their 
ordinary  and  popular  sense,  rather  than  according 
to  their  strict  legal  meaning,  unless  used  by  the  parties 
in  a  technical  sense,  or  unless  a  special  meaning  is 
given  them  by  usage,  in  which  case  the  latter  must 
be  followed  (Sec.  13-710,  R.C.M.  1947)  and  it  not 
appearing  the  parties  used  the  language  in  a  technical 
sense  or  that  a  special  meaning  is  given  to  the  words 
by  usage  then  the  question  is  what  meaning  would 
ordinary  people  attribute  to  such  language?  Can 
it  be  reasonably  said  that  the  ordinary  person  would 
understand  same  to  mean  expenses  other  than  such 
as  is  directly  connected  with  the  developments  and 
operations  conducted  on  the  land  and  would  such 
ordinary  person  understand  it  to  mean  all  indirect 
expenses  however  and  wherever  occurred  which 
may  be  remotely  traced  to  the  operations  on  the  land 
such  as  overhead  expenses  incurred  away  from  the 
lands,  traveling  expenses  of  officers  of  the  operating 
company  incurred  at  other  places,  and  other  inci- 
dental expenses  incurred  away  from  the  scene  of  the 
actual  operation  and  development.  We  think  not. 
We  submit  that  the  ordinary  person  would  under- 
stand the  language  to  mean  reasonable  expenses  and 
costs  incurred  directly  on  the  land  being  developed 
and  operated.  However  the  parties  did  not  leave  the 
term  all  costs  and  expenses  alone  for  interpretation 
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but  limited  same  by  expressly  providing  Troy  and 
its  successors  whould  not  in  any  case  be  held  or 
charged  beyond  its  interest  in  the  production  and 
equipment. 

Appellee  cites  Luling  Oil  and  Gas  Co.  v.  Humble 
Oil  and  Refining  Company  144  Tex.  445,  191  S.  W. 
2d.  716,  at  725  as  holding  overhead  and  district  ex- 
penses are  legitimate  expenses,  chargeable  to  appel- 
lants. Analysis  of  the  cited  case  will  disclose  that 
its  decision  is  not  pertinent  to  the  question  here  in- 
volved. The  language  of  the  agreement  in  the  cited 
case  is  much  broader  than  the  language  in  the  present 
agreement.  In  the  cited  case  the  agreement  with 
reference  to  charges  to  be  made  against  the  joint 
accounts  provided  (191  S.W.  2d.  at  pp.  724)  as  fol- 
lows: 

'  "No  home  office  or  overhead  charge  shall  be  made 
to  the  joint  account  in  connection  with  the  opera- 
tion of  said  premises;  but  to  cover  bookkeeping, 
accounting  and  office  expenses  generally  a  charge 
on  each  well,  while  actually  drilling,  of  $50.00  per 
month  and  a  charge  of  $25.00  per  month  on  each 
producing  well  shall  be  made  to  the  joint  account, 
and  to  cover  supervision  and  all  other  general  and 
division  overhead  expenses  a  charge  of  $25.00  per 
well  on  each  producing  well  and  $50.00  per  month 
on  each  drilling  well  shall  also  be  made  to  the  joint 
account." 

"All  expenses  of  drilling,  developing,  operating 
and  equipping  said  property  after  the  completion 
of  the  first  well,  as  well  as  expenses  of  drilling, 
handling  and  marketing  the  oil  and  gas  produced 
therefrom  shall  be  charged  to  the  joint  account."  * 

Further  there  was  no  clause  in  the  Luling  contract 


reading  "but  in  no  case"  was  Luling  to  be  "finally 
held  or  charged  beyond  its  share  or  interest  in  the 
production  and  equipment  from,  in  or  upon  said 
lands."  It  is  significant,  however,  that  Luling  and 
Humble,  operating  oil  companies,  recognized  in  the 
agreement  the  distinction  between  "office  or  over- 
head charge"  to  cover  bookkeeping  accounting  and 
office  expense  generalh ;  "supervision  and  all  other 
division  and  overhead  expenses"  and  "All  expenses 
of  drilling,  developing,  operating  and  equipping  said 
property  after  the  completion  of  the  first  well,  as 
well  as  expenses  of  drilling,  handling  and  market- 
ing the  oil  and  gas."  (191  S.W.  2d  at  pages  724,725). 
Ohio  however,  would  have  this  Court  believe  there 
is  no  distinction  and  all  such  expenses  are  expenses 
of  development  and  operating  lands  for  oil  and  gas" 
and  that  costs  incident  to  marketing  the  oil  and  gas 
are  also  included  in  expense  of  developing  and  operat- 
ing the  land  for  oil  and  gas  notwithstanding  the  obvi- 
ous distinction  and  proper  classification  respectively 
of  such  expenses. 

Appellee's  witness,  A.  M.  Gee,  by  deposition  in 
referring  to  the  clause  limiting  charges  in  answer  to 
interrogatory  No.  21  of  his  deposition  (R.  561,  562, 
587)  said: 

"No,  sir.  By  that  clause  it  was  definitely  under- 
stood and  agreed  between  those  parties  that  it 
meant  that  The  Ohio  Oil  Company,  as  the  operator 
and  the  one  required  to  advance  all  the  funds  nec- 
essary to  develop  and  operate  the  jointly  owned 
leases,  would  have  to  look  solely  to  the  oil  and  gas 
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produced,  saved  and  marketed  from  the  leases 
themselves  for  reimbursement  for  all  expenditures 
made  by  it,  and  that  under  no  circumstances  would 
the  Troy-Sweetgrass  ever  have  to  pay  Ohio  any- 
thing if  the  proceeds  derived  from  the  production 
of  oil  and  gas  from  the  jointly  owned  leases  were 
insufficient.  That  is  all  that  this  clause  meant. 
It  was  so  explained  to  Mr.  Jones  and  neither  Mr. 
Hurley  nor  myself  told  him  that  under  that  pro- 
vision there  would  be  nothing  charged  to  Troy- 
Sweetgrass  Oil  Syndicate  after  the  wells  were  put 
into  operation,  or  anything  to  that  effect." 

Thus,  Ohio  itself  found  it  necessary  to  introduce 
testimony  of  its  witness  A.  M.  Gee  as  to  what  was 
said  and  intended  by  the  parties  when  the  agreement 
was  being  prepared  to  support  its  interpretation  of 
this  clause  thereby  demonstrating  that  Ohio  impliedly 
concedes  the  clause  renders  the  agreement  on  the 
question  of  chargeable  expenses  uncertain  as  to  its 
meaning. 

Defendant's  contention  that  paragraph  III  auth- 
orizes direct  and  indirect  charges  irrespective  of 
where  incurred  reduces  the  interpretation  to  absurd- 
ity as  it  would  justify  a  portion  of  charges  for  office 
buildings  and  equipment  at  Casper,  Wyoming,  its 
division  headquarters,  part  of  payroll  of  office  em- 
ployees, traveling  expenses  of  personnel,  and  could 
justify  refinery  costs  and  expenses  and  other  ex- 
penses to  no  end  as  being  part  of  necessary  indirect 
expenses  connected  with  the  'performance  of  the 
written  agreement.  The  Montana  statutes  cited  by 
Ohio  in  its  brief  at  pages  12,  13  sustain  appellants 
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contention  in  that  the  present  agreement  is  not  self 
interpreting  and  resort  to  extrinsic  evidence  is  nec- 
essary as  defendant  has  demonstrated  by  its  reliance 
on  the  oral  testimony  of  A.  M.  Gee,  quoted  and  dis- 
cussed above. 

The  Montana  decisions  cited  by  Ohio  (brief  pp. 
13-17  incl.)  excepting  Brown  v.  Homestake  Explora- 
tion Corporation,  all  related  to  written  contracts 
which  were  self  interpreting.  With  the  view  of  sav- 
ing the  court  unnecessary  extended  reading  of  the 
cases  cited,  we  submit  brief  analyses  of  the  cited  cases. 

Frank  et  al  v.  Butte  and  Boulder  Mining  &  Lumber 
Co.,  48  Mont.  83,  135  Pac.  904,  was  to  recover  money 
which  by  waMtten  agreement  and  was  to  be  repaid 
out  of  net  earnings  of  a  corporation.  The  Court 
held  the  mode  of  payment  being  expressly  provided 
and  there  being  no  net  earnings,  the  action  would 
not  lie. 

Bullard  v.  Smith,  28  Mont.  387,  72  Pac.  761,  was 
an  action  on  a  promissory  note.  Oral  testimony  tend- 
ing to  vary  its  terms  was  rejected. 

Union  etc.  Insurance  Co.  v.  Jensen,  74  Mont.  70, 
237  Pac.  518,  w^as  ejectment  action  to  recover  property 
under  a  clause  in  a  mortgage  expressly  giving  mort- 
gager right  of  possession  upon  default  b^^  mortgagee. 
Ejectment  adjudged. 

Emerson  Brantingham  etc.  Co.  v.  Raugstead  65 
Mont.  297,  211  Pac.  305,  was  action  to  recover  against 
guarantor  of  payment  for  property  sold  a  third  party. 
The  Court  considered  evidence  of  what  was  said  and 
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done  by  the  parties  as  explaining  the  intent. 

Hinerman  v.  Baldwin,  67  Mont.  417,  211  Pac.  1103, 
was  an  action  to  cancel  an  oil  and  gas  lease  for  mis- 
take because  the  lessor  did  not  know  what  the  word 
"royalty"  meant.  Conrt  denied  relief  on  the  ground 
that  the  word  "royalty"  meant  a  share  of  the  product 
or  profit  from  the  operation  of  lands  for  oil  and  gas. 

Lisoski  V.  Anderson,  112  Mont.  112,  112  Pac.  (2) 
1055  is  an  action  to  recover  damages.  The  plaintiff 
had  given  a  full  and  complete  written  release  and 
satisfaction  to  a  joint  tortfeasor  of  defendant  which 
expressly  released  such  joint  tortfeasor  and  "all  other 
persons,  firms,  and  corporations  from  all  claims,  de- 
mands, action  or  causes  of  action"  arising  out  of 
the  accident  whether  "known  and  unknown,  sus- 
pected and  unsuspected."  The  court  denied  plain- 
tiff, Lisoski,  relief  on  the  ground  that  when  he  re- 
leased one  tortfeasor  without  reserving  action  against 
the  other  tortfeasor  expressly  in  the  written  release, 
all  tortfeasors  were  released. 

Armington  v.  Stelle,  27  Mont.  13,  69  Pac.  115,  was 
brought  to  recover  possession  of  a  mining  claim. 
The  claim  was  leased  by  written  lease  specifying  the 
term  of  possession.  The  Court  granted  the  relief 
sought  and  denied  the  defendant  permission  to  show 
an  oral  agreement  that  the  lessor  promised  to  give 
him  an  extension  of  the  lease  upon  its  termination. 

In  Rowe  v.  Emeiw)n-Brantingham  I.  Co.,  61  Mont. 
73,  201  Pac.  316,  the  Court  held  that  where  written 
agreement    warranted   a    threshing   machine    "will" 
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do  the  work  as  good  as  any  other  machine  manu- 
factured for  h'ke  purpose  the  oral  testimony  of  the 
purchaser  as  to  an  oral  statement  the  machine  would 
clean  and  thresh  alfalfa  seed  as  good  as  any  other 
machine  was  inadmissible  as  varying  the  terms  of 
the  written  agreement. 

Wheeler  v.  James,  70  Mont.  37,  223  Pac.  900,  holds 
that  that  where  a  building  contract  w'as  clear  as  to 
the  obligations  and  liabilities  of  the  parties  oral  testi- 
mony of  a  custom  that  such  a  contract  was  not  bind- 
ing upon  the  parties  until  approved  by  the  architect 
was  inadmissible. 

Hill  Cattle  Corp.  v.  Killorn,  79  Mont.  327,  256  Pac. 
497,  in  an  action  for  accounting  involving  the  con- 
struction of  an  employment  (ranching)  contract  the 
Court  allowed  certain  limited  expenses  to  be  charge- 
able against  defendant  as  expressly  restricted  by  the 
contract  notwithstanding  the  general  provision  ap- 
pearing for  all  charges  of  "operating  expenses."  In 
brief,  the  Court  recognized  that  a  general  all  em- 
bracive  clause  for  expenses  chargeable  was  to  be 
limited  by  a  subsequent  special  restrictive  expense 
clause. 

Sanford  v.  Gates  Townsend  Co.,  21  Mont.  277,  53 
Pac.  749,  was  an  action  to  recover  personal  property 
involving  a  written  agreement.  The  defense  was 
fraudulent  representations  inducing  the  making  of 
the  agreement.  The  Court  held  that  the  oral 
representations  did  not  induce  the  defendant's  sign- 
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ing of  the  written  agreement.  (Judge  Pemberton  dis- 
sented ) . 

In  Arnold  v.  Fraser,  43  Mont.  540,  117  Pac.  1064, 
an  action  to  cancel  a  written  agreement  for  sale  of 
land  payable  as  expressly  provided  for  in  the  writ- 
ing, the  Court  held  evidence  of  an  oral  agreement 
made  at  the  time  that  plaintiff  would  permit  de- 
fendant to  sell  parts  of  the  property  at  not  less  than 
$100.00  an  acre  and  apply  the  proceeds  on  purchase 
price  was  inadmissible  as  varying  the  written  agree- 
ment. 

The  cited  case  of  Pitcairn  v.  Phillip  Hiss  Company, 
125  Fed.  110,  involved  writings  for  the  repair  and 
decoration  of  a  house  at  specified  prices.  Oral  testi- 
mony of  defendant  husband  was  offered  on  behalf 
of  defendant  wife  that  it  was  orally  agreed  that  as 
a  condition  of  payment  the  work  must  be  done  to  the 
satisfaction  of  the  wife.  The  testimony  was  rejected 
as  varying  the  express  terms  of  the  written  agree- 
ment. 

The  case  of  Crawford  v.  Pierse,  56  Mont.  371,  185 
Pac.  315,  involved  a  written  agreement  supplement 
to  a  prior  agreement  for  sale  of  lands,  which  sup- 
plemental agreement  expressly  recited  it  was  being 
made  for  the  purpose  of  granting  the  buyer  additional 
time  in  which  to  make  payments.  The  Court  held 
that  such  language  precluded  the  idea  that  there  was 
any  other  purpose. 

Webber  v.  Killorn,  66  Mont.  130,  212  Pac.  852,  in- 
volved a  written  contract  for  the  sale  of  lands  and 
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buildings  mentioned  in  the  writing  but  were  also  cov- 
ered by  an  oral  agreement  for  the  sale  of  the  same 
buildings  on  certain  terms  which  oral  agreement  had 
been  fully  performed.  The  Court  held  that  evidence 
of  the  executed  oral  agreement  was  admissible  in  the 
action  involving  the  written  agreement  for  the  sale 
of  the  lands  under  the  rule  that  a  written  agreement 
may  be  modified  by  an  executed  oral  agreement. 

New  Home  Sewing  Machine  Co.  v.  Songer  et  al, 
91  Mont.  127,  7  Pac.  (2)  238,  cited  at  bottom  of  page 
24  of  Ohio's  brief,  supports  plaintiffs'  contentions. 
Action  was  to  recover  on  writings  embracing  sale  of 
sewing  machines.  The  plaintiff  introduced  at  the 
trial  a  written  order  for  twenty  sewing  machines 
which  contained  the  printed  provisions  as  follows: 

"Terms — net  60  days  2%  Cash  Discount  in  30  days 
from  date  of  invoice,  F.O.B.  shipping  point.  If 
further  time  is  desired  we  (or  I)  agree  to  give  note 
or  notes  with  accompanying  order  or  upon  receipt 

of  invoice.     $ Due ,  with   interest  at 

0%  per  annum,  60  days  from  date  of  shipment, 
'following  which  is  written  "Finance  Plan.'  " 

The  order  also  contained  this  printed  provision: 

"  'It  is  understood  that  no  conditions  agreed  to  by 
any  salesman  or  agent  and  not  embodied  herein 
will  be  in  any  way  binding  on  the  New  Home  Sew- 
ing Machine  Company,  and  it  is  understood  and 
agreed  that  the  New  Home  Sewing  Machine  Com- 
pany shall  not  be  in  any  way  liable  under  any 
separate  or  collateral  agreement  made  between  the 
undersigned  and  its  salesmen."  ' 

Plaintiff  also  introduced  a  w^riting  signed  by  one 

Johnson  as  a  salesman  for  plaintiff  reading  "We  are 
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prepared  to  finance  your  deferred  payment  lease 
contracts  through  the  purchase  from  you  of  contracts 
as  are  acceptable."  The  evidence  offered  by  defend- 
ants and  received  over  objection  by  the  trial  Court 
related  to  an  oral  agreement  made  between  the  de- 
fendants and  plaintiff's  salesman,  Johnson,  his  con- 
duct in  selling  machines  at  retail,  giving  instructions 
in  the  art  of  dressmaking,  collecting  down  payments, 
taking  old  machines  in  exchange  which  he  hold,  re- 
taining the  proceeds,  and  certain  correspondence  be- 
tween plaintiff  and  defendant.  Plaintiff  on  appeal 
contended  the  words  "finance  plan"  interpreted  them- 
selves and  left  no  room  for  construction  nor  intro- 
duction of  evidence  explanatory  of  the  circumstances 
under  which  the  agreement  was  made.  The  Court 
said  (91  Mont.  pp.  132,  133): 

"While  it  is  true  that  the  term  "finance  plan"  is 
in  general  use,  we  are  not  prepared  to  say  that  it 
has  any  well-defined  or  fixed  meaning.  It  is  a 
matter  of  common  knowledge  that  the  finance 
plans  employed  in  the  business  world  in  the  distri- 
bution and  disposal  of  merchandise  are  varied,  and 
that  the  use  of  the  term  by  one  concern  would 
mean  one  thing,  and  when  used  by  another  would 
denote  something  entirely  different. 

"The  meaning  of  the  term  used  is  not  so  free 
from  doubt  tliat  il  can  be  said  as  a  matter  of  law 
that  it  furnishes  its  own  interpretation.  That  the 
writing  does  not  contain  all  the  conditions  of  the 
agreement  is  appaient;  resort  must  be  had  to  ex- 
trinsic facts  for  an  explanation  of  plaintiff's  fi- 
nance plan.  The  agreement  is  uncertain  and  am- 
biguous, and  the  court  ruled  correctly  in  admitting 
the  evidence." 
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Applying  the  reasoning  of  the  cited  case  to  the 
present  writing,  the  words  "all  costs  and  expenses  of 
development  and  operating  said  lands  for  oil  and 
gas  purposes"  followed  by  the  later  clause  in  the 
same  paragraph  that  "in  no  case  shall  said  party  of 
the  first  part  be  finally  held  or  charged  bej^ond  its 
share  or  interest  in  the  production  and  equipment 
from,  in  or  upon  said  lands,"  presents  an  ambiguous 
agreement,  and  the  testimony  of  Jones  is  admissible. 

In  Continental  Oil  Company  vs.  Bell,  etc.,  94  Mont. 
123,  21  Pac.  (2)  65,  the  action  was  to  recover  balance 
due  under  a  written  contract  for  sale  of  gasoline  to 
a  dealer  which  expressly  fixed  the  sales  price.  The 
Court  held  that  testimony  of  the  defendant  of  an 
oral  contract  to  refund  a  portion  of  the  price  was 
inadmissible  as  varying  the  express  terms  of  the 
written  contract  of  sale. 

Ikovitch  V.  Silver  Bow  Motor  Car  Co.  117  Mont. 
268,  157  Pac.  (2)  785,  involved  an  alleged  conversion 
of  an  automobile  by  the  vender's  repossession  under 
the  written  agreement  by  reason  of  purchaser's 
(plaintiff)  default.  The  written  contract  expresslj^ 
provided  that  all  repairs  to  the  automobile  were  to 
be  made  at  the  buyer's  expense.  The  trial  Court 
permitted  the  plaintiff  to  testify  to  an  oral  agree- 
ment to  the  effect  that  if  the  buyer  made  the  repairs, 
the  defendant  seller  would  give  buyer  credit  for  the 
cost  of  the  same.  The  majority  opinion  (J.  J.  Adair 
and  Angstman  dissenting)  held  the  oral  evidence 
was  inadmissible  to  contradict  the  exi)ress  wi'idng 
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covering  repairs  and  that  the  oral  agreement  was 
not  an  executed  one  and  was  not  admissible. 

In  Bauer  v.  Munroe,  117  Mont.  306,  158  Pac.  (2) 
485,  the  question  involved  was  whether  evidence  of 
an  oral  agreement  was  admissible  to  modify  or  cancel 
a  written  agreement  for  sale  of  land  containing  all 
of  the  terms  of  the  sale.  Held  the  oral  agreement 
was  still  executed  and  could  not  modify  the  written 
agreement. 

A  reasonable  construction  to  be  placed  upon  the 

words  "development"  and  "operation"  in  the  light 

of  the  Jones  testimony  is  that  costs  and  expenses 

charageable  to  Troy  is  the  expense  of  developing 

i.e.,  that  is  drilling  and  discovery  of  oil  and  gas  and 

the  expense  of  maintaining  those  wells  in  a  state  of 

production. 

Guanacevi  v.  Com.  Int.  Revenue, 
(C.  C.  A.  9th)  127  Fed.  (2)  49,  51. 

Carnegie  Nat.  Gas  Co.  v.  South  Penn  Oil  Co., 
(W.  Va.  C.  A.)  49  S.  E.  548. 

Creech  v.  David, 
140  So.  265  (C.A.  La.) 

STATUTES  OF  LIMITATION  AND  LACHES   (pp. 
28-26) 

The  appellee  does  not  deny  the  principles  of  the 

cases  cited  in  appellants'  original  brief  on  pages  55 

to  76  but  relies  on  Riley  v.  Blacker,  51  Mont.  364, 

152  Pac.  758,  (brief  p.  23)  and  Luting  Oil  &  Gas  Co. 

v.  Humble  Oil  &  Refining  Co.  144  Texas  445,  191  S. 

W.  2d  716  (pp.  24,  31-40)  of  brief.    Riley  v.  Blacker 

is  neither  by  analogy  of  fact  or  principle  applicable. 
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In  Riley  v.  Blacker  there  was  no  fiduciary  relation 
between  the  parties,  as  here,  no  explanation  for  the 
delay  was  given,  as  here  and  the  enforcement  of  the 
right  under  the  facts  in  the  cited  case  would  have 
been  inequitable.  No  inequitable  result  would  follow 
enforcement  of  plaintiffs'  rights  in  the  present  in- 
stance. 

Ohio  cites  Wilcox  v.  Schissler,  55  Mont.  246,,  175 
P.  889,  as  excluding  the  testimony  of  Jones  as  to 
promises  by  McFadyen,  agent  and  general  manager 
of  Ohio,  that  corrections  would  be  made  on  a  final 
accounting  (brief  p.  21,  22). 

This  case  absolutely  sustains  the  admissibility  of 
Jones'  testimony.  The  action  was  to  foreclose  a 
mortgage  wherein  the  defendant  claimed  that  the 
mortgage  was  obtained  by  fraud  of  plaintiff's  de- 
ceased agent.  Over  objection  the  defendant  was  per- 
mitted to  testify  as  to  transactions  with  the  deceased 
agent.  The  appellate  Court  approved  the  ruling  of 
the  trial  court  and  held  the  exclusion  of  the  statute 
may  not  by  construction  be  extended  to  exclude  per- 
sons not  clearly  falling  within  its  express  terms  since 
the  statute  is  an  exception  to  section  7890  R.C.M. 
(section  10534  R.C.M.,  1935,  now  sec.  93-701-2  R.C.M. 
1947)  which  provides  who  are  competent  as  witnesses. 
The  Court  held  that  the  purpose  of  the  legislature 
in  enacting  the  statute  was  to  declare  a  party  dealing 
with  an  agent  incompetent  to  testify  as  to  an}^  trans- 
action or  conversation  with  the  agent  in  a  suit  against 
the  principal  "the  effect  of  which  would  be  to  render 
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the  principal  liable  by  reason  of  the  particular  act  or 
declaration  of  his  agents."  (emphasis  supplied). 

In  this  case  Jones'  testimony  as  to  McFayden's 
promises  of  correction  of  all  erroneous  charges  upon 
a  final  accounting  to  be  rendered  by  Ohio  is  not  of- 
fered or  relied  upon  to  render  Ohio  liable  for  an 
accounting,  as  such,,  but  is  offered  as  one  of  the  cir- 
cumstances which  with  the  fiduciary  relation  between 
Troy  and  its  successors  and  Ohio  and  the  other  cir- 
cumstances of  the  case  as  explaining  the  delay  in 
filing  suit.  The  liability  of  Ohio  to  account  exists 
by  virtue  of  the  existing  operating  agreement  which 
is  signed. 

Appellee  cites  a  part  of  section  93-2716  R.C.M.  on 
page  20  of  brief  as  barring  the  promise  of  Manager 
McFadyen  to  Jones. 

Mr.  McFayden  was  the  general  manager  in  charge 
of  all  business  of  Ohio  in  the  Rocky  Mountain  area. 
His  acts  and  promises  are  the  acts  and  promises  of 
Ohio.  Defendant  does  not  deny  he  had  authority  to 
make  the  promise  to  Jones.  His  death  was  not  laches 
of  plaintiff  (see  authorities  cited  and  consideration 
of  this  point,  pages  66  to  71  appellants'  brief  here- 
tofore filed). 

Appellants  make  no  claim  of  reliance  upon  the 
McFayden  or  Yealy  promises  as  evidence  of  a  new 
or  continuing  contract.  Reliance  is  placed  on  the 
then  and  presently  existing  contract.  Ohio's  argu- 
ment apparently  is  that  plaintiffs  should  not  have 
believed   the   representations  of  its  managers  that 
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it  would  correct  any  wrongs  and  errors  and  would 
l)erform  its  agreement.  All  we  are  asking  is  that  it 
do  perform  its  agreement. 

The  defendant  overlooks  the  last  sentence  of  the 
statute  ([uoted  which  reads  "But  this  section  does  not 
alter  the  effect  of  any  payment  of  principal  or  in- 
terest which  payment  is  equivalent  to  a  new  promise 
in  writing  duly  signed  to  pay  the  residue  of  the  debt." 
(Emphasis  supplied).  The  statements  (Exs.  A,  B, 
C,  D,  and  E)  received  in  evidence  without  objection 
disclosed  a  continuing  indebtedness  on  the  current 
account  with  payments  made  by  Ohio  thereon 
monthly,  the  last  payment  being  made  in  February 
following  its  sale  of  its  interest  in  January,  1943,  to 
the  Texas  Co.  The  very  statute  cited  defeats  the 
defense  of  statute  of  limitations  urged. 

Luling  Oil  &  Gas  Co.  v.  Humble  Oil  and  Refining 
Co.  144  Texas  445,  191  S.W.  2d  716  is  quoted  from 
at  length  by  appellee  on  statute  of  limitations  and 
accounts  stated.  See  same  case  192  S.W.  2d  315.  An 
examination  of  this  case  discloses  that  the  court  held 
the  contract  involved  did  not  constitute  the  parties 
joint  adventurers  or  trustee  and  cestuis  que  trust.  We 
submit  that  the  controlling  decisions,  those  from  the 
Supreme  Court  of  Montana  cited  and  discussed  at 
pages  58  and  69  of  appellants  first  brief,  establish  that 
Montana  would  consider  the  parties  as  joint  adven- 
turers and  under  the  express  provisions  of  the  Mon- 
tana statutes  cite  dat  page  63  of  appellants'  first  brief, 
determine  their  relation  also  as  a  trusteeship.  In  the 
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same  Texas  case  the  agreement  expressly  provided 
that  if  exceptions  to  the  monthly  account  were  not 
made  within  forty-five  days  from  the  rendition  "then 
such  statement  shall  be  conclusively  considered  as 
correct,"  and  that  the  statute  then  commenced  to  run. 
However,  the  same  case  held  and  adjudged  that  as  to 
incorrect  charges  in  statements  against  which  the  sta- 
tutory period  had  not  run,  recovery  would  be  and 
was  allowed  to  plaintiff.  Hence  under  the  rule  of 
that  case  the  learned  Judge  of  the  trial  court  in  this 
action  was  in  error  when  he  adjudged  appellants'  ac- 
tion was  barred  by  statute  of  limitations,  presumably 
the  eight  year  statute  for  commencement  of  actions 
based  on  a  written  agreement  and  dismissed  the  ac- 
tion. 

The  complaint  in  this  action  was  filed  below  on 
March  18,  1947,  and  computing  back  eight  years 
would  render  the  action  not  barred  as  to  erroneous 
charges  made  by  Ohio  after  March  18,  1939,  since 
Ohio  continued  to  operate  under  the  agreements  until 
January  31,  1943,  when  it  sold  out  to  the  Texas 
Company. 

Furthermore  in  the  Luting  case  no  promise  to  rec- 
tify was  made  the  other  cases  city  by  appellee  on 
pages  27  to  31  do  not  support  its  contentions. 

In  McNab-Bell  Oil  Co.  v.  Commonwealth  Oil  &  Gas 
Co.,  (Kans.)  52  Pac.  (2)  363,  two  oil  companies  were 
jointly  operating  a  lease,  and  pursuant  to  contract, 
monthly  statements  of  account  of  expenses  incurred 
by  one  company  were  rendered  to  its  associate,  the 
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debit  balances  of  which  were  paid  without  objection 
every  month  until  the  termination  of  the  contract. 
No  objections  of  any  kind  to  the  monthly  statements 
were  made  at  any  time.  Upon  completion  of  the 
contract  the  parties  entered  into  a  written  settlement 
contract  wherein  one  company  acknowledged  and 
paid  its  indebtedness  to  the  other  and  thereunder  one 
party  assigned  and  transferred  to  the  other  party  all 
of  the  leases  involved,  and  each  of  the  parties  dis- 
charged and  released  the  other  party  in  writing  from 
any  claims  grownng  out  of  the  joint  ownership  and 
operation  of  the  leases  with  certain  excepted  claims 
not  pertinent  to  the  present  inquiry.  Approximately 
three  years  thereafter  one  of  the  parties  brought  an 
action  based  upon  certain  alleged  erroneous  charges 
under  the  original  agreement.  The  Court  held  that 
the  retention  of  the  monthly  statements  without  anj^ 
objection  thereto  by  the  plaintiff  constituted  an  ac- 
count stated.  The  Court  (52  Pac.  (2)  page  36)  refers 
to  the  fact  that  the  alleged  errors  or  mistakes  w^ere 
never  called  to  the  attention  of  the  party  rendering 
the  statement,  and  again  on  page  36  the  Court  citing 
authorities  held  that  the  subsequent  contract  of  set- 
tlement by  the  parties  and  the  mutual  release  in 
writing  constituted  a  settlement  of  their  mutual  busi- 
ness affairs  and  under  the  circumstances  in  view 
of  want  of  objection  made,  the  rule  of  account  stated 
was  applied.  In  the  instant  case  the  very  facts  lack- 
ing in  the  cited  case,  to-wit,  objections  to  the  cor- 
rectness of  account,  are  present;  and  in  the  present 
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case  no  written  mutual  accord  or  settlement  agree- 
ment and  mutual  release  of  the  parties  was  ever 
entered  into. 

Thomasma  v.  Carpenter,  175  Mich.  428,  141  N.W. 
559,  holds  contrary  to  defendant's  contention.  The 
Michigan  Court  held  that  the  doctrine  of  "account 
stated"  does  not  apply  to  a  special  contract.  The 
decision  follows  the  rule  of  the  California  decision, 
Moore  v.  Bartholome  Corporation  (Calif.  App.)  159 
Pac.  (2)  436,  and  Wisconsin  case  of  Keith,  Admr. 
V.  Rust  Land  &  Lumber  Company,  167  N.W.  432  and 
of  the  late  Oregon  case  of  Halverson  v.  Blue  Mountain 
Prune  Growers  Co-op.  214  Pac.  (2)  986. 

In  O'Hanlon  v.  Jess,  58  Mont.  415,  193  Pac.  65, 
the  itemized  statement  was  never  at  anytime  objected 
to. 

Brown  vs.  Southern  Grocery  Co.  168  Ark.  547,  271 
S.W.  342,  held  that  the  rendition  of  the  statement 
setting  forth  items  of  debt  and  credit  did  not  con- 
stitute an  account  stated,  as  such  account  must  be 
balance  rendered  with  the  assent  to  it;  that  it  w^as 
not  shown  that  the  account  was  intended  as  a  final 
adjustment  and  settlement  between  the  parties  nor 
that  there  was  an  agreement  express  or  implied  that 
it  should  be  so  regarded. 

Defendant  quotes  at  length  from  Norum  v.  Ohio 
Oil  Co.,  83  Mont.  353,  272  Pac.  534.  In  the  first  place, 
no  fiduciary  relations  existed  between  the  parties 
in  the  Norum  case,  each  party  not  sharing  in  the  ex- 
penses and  profits  as  in  the  present  case.    The  cited 
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case  involved  royalty  payable  under  the  ordinary 
oil  and  gas  lease.  The  decision  is  impertinent  to  the 
present  situation;  in  fact,  the  decision  rested  upon 
the  fact  that  the  erroneous  items  of  taxes  paid  were 
never  objected  to  by  the  plaintiff,  Norum.  In  the 
present  case,  objections  to  erroneous  charges  were 
repeatedly  made. 

The  judgment  below  should  be  reversed  and  an 
accounting  ordered. 

E.  J.  McCabe 

E.  J.  McCabe  Jr. 

Attorneys  for  Appellants 
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pellants  a  rehearing  in  said  cause  upon  the  following 
grounds  and  for  the  following  reasons: 

I 

This  Court,  in  holding  that  the  statute  of  limitations 
barred  any  relief  to  the  appellants,  erroneously  con- 
cluded that  the  statute  of  limitations  commenced  to 
operate  in  1923,  1925  and  1936  respectively,  to 
forever  defeat  the  right  of  appellants  to  obtain  an 
accounting  for  all  the  improper  charges  made  by 
appellee  under  the  operating  agreement  (Court's 
opinion  pp.  5,  6)  on  the  theory  that  refusal  of  the 
appellee  to  correct  the  charges  objected  to  b}^  appel- 
lants constituted  a  complete  repudiation  of  the  trust, 
assuming  the  appellee  was  a  trustee.  In  brief  that  the 
statute  of  limitations  has  a  prospective  operation 
that  defeats  a  recovery  for  all  improper  charges  and 
breaches  of  trust  of  a  similar  character  by  the  trustee 
in  the  future  as  well  as  the  past,  and  thereby  effects 
a  modification  of  a  written  agreement  notwithstand- 
ing the  trustee  continues  to  act  and  was  bound  by  the 
terms  of  such  agreement. 

The  statute  of  limitations  does  not  constitute  a 
performance  of  the  obligations  of  the  trustee  but 
merely  prevents  recovery  for  past  breaches  occurred, 
assuming  for  argumnet  only  that  the  statute  com- 
menced to  run  when  the  appellee  refused  the  claims 
of  appellants  in  1923,  1925  and  1936. 

The  applicable  Montana  rule  is  that  the  statute  is 
not  a  performance  of  the  obligation  but  merely  a 
bar  to  the  remedy  if  asserted. 
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ik^'kin  v  Healv, 

52  Mont.  398,  158  P.  1020 

Hicks  V.  Stillwater  County 
84M.  38,  274  Pac.  296 

Betor  V.  Chevalier 

121  Mont.  337,  193  Pac.  (2)  374. 

The  court  apparently  and  inadvertently  overlooked 
the  fact  the  appellee  still  continued  to  be  a  trustee  of 
moneys  improperly  retained  from  appellants  from 
March  18,  1939  to  and  including  January  30,  1943, 
and  which  were  not  barred  by  the  statute,  since  the 
appellee  during  that  period  continued  to  act  under 
and  receive  the  benefits  of  the  contract  and  the  com- 
plaint was  filed  March  18,  1947,  wathin  the  eight-year 
statutory  period. 

II 
The  Court  (opinion  pages  13,  14)  erroneously  con- 
cluded that  the  action  was  barred  by  laches  under 
the  assumption  that  the  action  was  barred  by  the 
statute  of  limitations  and  thereby  inadvertently  over- 
looked that  for  the  years  from  March  18,  1939  to 
January  31,  1943,  the  statute  had  not  run  against  the 
appellants  for  such  years  and  consequently  the  rights 
of  appellants  w^ere  not  barred  by  either  limitations 
or  laches  for  conduct  by  appellee  during  such  years. 

Ill 
The  Court  indavertently  and  erroneously  concluded 
that  the  meaning  of  the  provision  of  the  operating 
agreement  that  Ohio  "will  pay  all  expenses  and  costs 


of  developing  and  operating  said  lands  for  oil  and 
gas  purposes  as  herein  provided,  and  shall  charge  the 
said  party  of  the  first  part  Forty-five  (45%)  percent 
thereof"  (emphasis  supplied)  was  the  primary  ques-  ] 
tion  raised  by  the  complaint.  (Opinion  pp.  12),  the 
Court  apparently  overlooking  the  following  provi- 
sions in  the  same  operating  agreement,"  The  party  of 
the  second  part  hereby  agrees  to  render  the  party  J 
of  the  first  part  monthly  statements  showing  the 
actual  cost  and  expense  of  developing  and  operating 
said  lands  and  leases"  ( Tr.  p.  20 )  and  "but  in  no  case 
shall  said  party  of  the  first  part  be  finally  held  or 
charged  beyond  its  share  or  interest  in  the  production 
and  equipment  from,  in  or  upon  said  lands"  (emphasis 
supplied).  The  opinion  wholly  fails  to  mention  the 
last  two  provisions  thereby  failing  to  observe  the 
statutory  rule  in  Montana, 

"The  whole  of  a  contract  is  to  be  taken  together 
so  as  to  give  effect  to  every  part  if  reasonably 
practicable  each  clause  helping  to  interpret  the 
other." 

Sec.  13-707  R.C.M.  1947. 

As  a  result  the  court  failed  to  interpret  the  con- 
tract made  but  in  effect  interpreted  a  different  one. 

IV 

The  Court  (opinion  pp.  7-12)  held  that  the  witness 
Jones  was  incompetent  to  testify  concerning  the 
statement  of  McFadyen  the  general  manager  and 
agent  of  The  Ohio  Oil  Company,  in  charge  of  the 
operating  of  said  Company  on  the  ground  the  death 


of  McFadyen  disciualified  Jones    under   section    93- 
701-3  R.C.M.  1947. 

Apparently  tlie  Court  wliolly  overlooked  the  pur- 
pose of  such  testimony  of  Jones  and  the  rule  of  Wil- 
cox V.  Schissler,  55  Mont.  246,  175  Pac.  889.  The 
purpose  of  Jones  testimony  was  to  show  a  circum- 
stance reflecting  upon  whether  the  delay  of  the  ap- 
pellants commencing  suit  was  excusable.  It  in  no 
way  established  the  contract  or  any  obligation  under 
the  contract  between  appellants  and  Ohio  Oil  Com- 
pany. This  matter  was  discussed  at  length  at  pages  71 
to  76  of  appellants  original  brief  and  the  evidence 
was,  we  believe,  clearly  admissible  for  that  purpose. 
The  case  of  Schissler  vs.  Wilcox  above  noted,  con- 
strued the  "dead  man"  statute  and  held  it  applied 
"only  who  seek  to  charge  a  principal  by  means  of 
transactions  or  declarations  of  one  known  to  be  an 
agent  of  the  principal." 

The  cases  cited  in  support  of  the  Court's  decision 

at  page  11  of  the  opinion  were  all  cases  wherein  a 

contract  was  sought  to  be  established  by  evidence  of 

declarations  of  a  deceased  person. 

Phelps  V.  Central  etc.  Insurance  Co., 
105  Mont.  195,  203,  71  P.  2d  887, 

Langston  v.  Currie 

95  Mont.  57,  71,  26  P.  2d  160, 

Cox  v.  Williamson 

124  Mont.  512,  520,  227  P.  2d  614. 

In  the  present  case  the  contract  was  both  admitted 

by  the  pleadings   and    established    by    independent 
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evidence  and  the  rule  of  the  above  cases  do  not  apply. 

V 
We  respectfully  mvite  attention  to  that  part  of  the 
opinion  (pp.  5,  6)  wherein  the  Court  in  effect  con- 
cluded the  appellees  refusal  to  pay  the  appellants 
their  claims  in  1923,  1924  and  1936  constituted  a 
repudiation  of  the  trust.  The  present  action  seeking 
accounting  was  also  for  monies  improperly  held  dur- 
ing the  eight  year  statutory  prior  to  March  18,  1947, 
date  of  filing  the  complaint  (Tr.  pp.  11  to  16,  25). 
Appellees  duty  as  a  joint  adventurer,  trustee  and 
fiduciary  to  truly  account  and  pay  over  monies  im- 
properly withheld  remained  notwithstanding  appel- 
lants be  deemed  by  the  Court  to  have  been  barred  by 
laches  and  limitations  as  to  money  withheld  prior  to 
the  last  mentioned  statutory  period.  As  long  as  the 
Appellee  continued  to  act  under  the  operating  agree- 
ment it  was  a  joint  adventuiifer,  trustee  and  fiduciary, 
and  the  obligation  to  pay  appellants  the  money  due 
them  for  the  period  that  was  not  barred  by  the  statute. 

VI 

The  rule  of  practical  construction  bA^  acquiescence 
of  the  parties  relied  upon  as  establishing  the  mean- 
ing of  the  written  contract  to  be  as  found  by  the 
lower  court  is  wholly  without  application.  The  rule 
of  acquiescence  applies  where  by  reason  of  silence 
for  a  long  period  one  is  presumed  to  have  consented 
to  the  act. 

30  C.  J.  S.  par.  117  page  539, 
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Blacks  Law  dictionery,  deluxe  edition  p.  32.  "Ac- 
(liiiescence." 

Repeated  express  objections,  written  and  oral,  to 
Ihe  appellee's  acts  under  the  agreement  and  its  pur- 
l}orted  inter})retation  rebuts  conclusively  any  infer- 
ence of  ac(juiescence  or  consent  to  such  conduct. 

VII 
The  Court  in  concluding  that  the  testimonj^  of 
appellants  witnessJones  inadmissible  apparently  over- 
looked the  fact  that  the  appellee  had  waived  any  ob- 
jection under  the  "dead  man"  statute  by  taking  and 
introducing  in  evidence  on  appellee's  behalf  the  de- 
position of  A.  M.  Gee  who  testified  concerning  the 
transactions  between  Jones  and  deceased  parties  to 
the  transaction  and  what  information  was  given  as 
to  the  terms  of  the  agreement  by  the  parties  includ- 
ing Sellery  and  Hurley,  now^  deceased  (Tr.  553-560) 
and  for  the  further  reason  the  appellee  pleaded  cor- 
respondence relative  to  the  transaction  between  the 
representatives  of  appellants  and  Mr.  Firmin,  deceased 
(Tr.  53,  65-89)  and  for  the  further  reason  the  appellee 
stipulated  for  admission  of  written  communications 
between  the  appellants  Wilson  and  appellee's  Hurley 
(deceased)  (Tr.  306-317),  and  by  also  pleading 
in  the  answ^er  communications  between  appellants' 
representative  Freemen  and  appellee's  Firmin  de- 
ceased, relative  to  the  transaction  (Tr.  65-89). 

In  Ellis  vs.  Wadleigh,  182  p.  2d  49,  pars.  4,  5,  page 
55  the  Court  held  that  both  by  failing  to  make  proper 
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objection  and  by  cross-examinarion  of  the  witness. 
Jones  Deposition  (Tr.  pp.  469475,  478-491,  491-494) 
discloses  examination  at  length  relative  to  the  trans- 
action by  the  appellee  thereby  waiving  the  objection 
under  the  "dead  man"  statute. 

Re  Gerlach  72A  2d  271,  16  aAr.  2d  1397. 

As  appears  from  the  case  of  Wright  vs.  Wilson, 
154  F.  2d  616,  620,  cited  at  page  9  of  the  Court's 
opinion  the  rule  excluding  testimony,  of  the  character 
of  Jones,  is  condemned  "by  all  of  the  modern  writers 
on  the  law  of  evidence"  and  Courts  favorably  incline 
to  facts  upon  which  they  may  predicate  waiver  of  j 
the  statutory  rule,  such  as  cross  examination,  or 
testimony  received  on  behalf  of  the  protected  party 
and  other  acts. 

58  Am.  Jur.  pars  356-361,  pp.  209-214. 

As  is  stated  substantially,  in  the  excerpts  in  the 
footnotes  to  Wright  vs.  Wilson,  154F.  2d,  620  the  rule 
has  outlived  its  usefulness  and  the  reason  for  its 
existence  no  longer  exists. 

When  the  reason  for  the  rule  ceases  to  exist  so 
should  the  rule. 

49  R.C.M.  1947. 

Respectfully  submitted.  i 

E.  J.  McCABE, 
E.  J.  McCABE,  Jr. 
Attorneys  for  Appellants 
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to  attack  or  review  on  account  of  fraud,  or  for  error 
of  law  upon  the  facts  found,  or  where  there  is  no  evi- 
dence to  support  his  finding  on  a  material  issue  in  the 
proceeding    28 

IV. 

The  Act  of  June  25,  1910  (25  U.  S.  C.  A.,  Sec.  372),  is  not 
applicable  in  this  case,  because  the  authority  of  the  Secretary 
of  the  Interior  to  determine  heirship  under  said  Act  is  lim- 
ited to  cases  where  an  allotment  was  made  and  a  trust  patent 
was  issued  to  the  Indian  during  his  lifetime  and  who  died 
during  the  trust  period 30 

The  Act  of  June  25,  1910 „...  31 

Conclusion   36 
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Arenas,  also  known  as  Della  Nicholson, 
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OPENING  BRIEF  FOR  APPELLANT, 
LEE  ARENAS. 


Opinion  Below. 

The  opinion  of  the  District  Court  is  reported  in  95  Fed. 
Supp.  962,  and  is  also  set  out  in  the  Transcript  of  Record 
at  pages  20-53. 

Jurisdiction. 

This  is  an  appeal  by  plaintiff,  Lee  Arenas,  from  the  final 
judgment  of  the  District  Court  entered  March  8,  1951. 
Notice  of  appeal  was  filed  April  3,  1951. 

The  jurisdiction  of  the  District  Court  was  invoked  under 
the  Act  of  August  15,  1894,  as  amended,  25  U.  S.  C.  A., 
Section  345,  and  under  the  Act  of  March  3,  1911,  as 
amended,  28  U,  S.  C.  A.,  Section  1353,  and  under  the 
Act  of  March  4,  1931,  as  amended,  28  U.  S.  C.  A.,  Sec- 
tion 2410. 
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The  jurisdiction  of  this  Court  is  invoked  under  Section 
1291  of  Title  28,  U.  S.  C.  A.,  and  under  the  Act  of 
August  15,  1894,  as  amended,  25  U.  S.  C.  A.,  Section  345, 
providing  that  in  cases  under  that  Act  the  right  of  appeal 
shall  be  allowed  to  the  parties  as  in  other  cases. 

Statutes  Involved. 

Involved  herein  is  the  construction  of  the  Act  of  August 
15,  1894,  as  amended,  25  U.  S.  C.  A.,  Section  345;  the 
Act  of  June  25,  1910,  as  amended,  36  Stat.  855,  25  U.  S. 
C.  A.,  Sections  372  and  372a,  and  the  Act  of  June  25, 
1948,  Ch.  646,  62  Stat.  934,  28  U.  S.  C.  A.,  Section  1353. 

Statement. 

This  action  was  brought  by  plaintiff  Lee  Arenas  against 
the  United  States  of  America  and  Eleuteria  Brown 
Arenas,  also  known  as  Delia  Nicholson,  to  obtain  the 
following  relief,  to  wit : 

(1)  That  the  trust  patent  issued  by  the  United  States 
of  America  to  Eleuteria  Brown  Arenas  for  an  undivided 
one-half  interest  in  the  lands  allotted  to  Guadaloupe 
Arenas,  the  deceased  wife  of  Lee  Arenas,  which  lands 
were  awarded  to  Lee  Arenas  by  the  judgment  of  the  Dis- 
trict Court  on  May  14,  1945,  be  declared  null  and  void 
and  that  said  patent  be  canceled; 

(2)  That  plaintiff's  equitable  right  and  title  to  said 
lands  be  quieted  against  the  United  States  of  America 
and  Eleuteria  Brown  Arenas,  and  each  of  them;  and  that 
the  defendants,  their  agents,  attorneys,  and  representatives 
be  enjoined  from  interfering  with  the  plaintiff's  possession, 
use  and  enjoyment  of  said  lands;  and 

(3)  For  general  relief. 
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Plaintiff  Lee  Arenas  is  a  person  of  Indian  blood  and 
descent,  and  is  an  enrolled  member  of  the  Agiia  Caliente 
Band  of  the  Mission  Indians  of  California,  and  has  re- 
sided on  tlie  Reservation  of  said  Band  in  Riverside  County, 
California,  at  or  near  Palm  Spring-s  all  of  his  life.  Guada- 
loupe  Arenas,  his  deceased  wife,  was  also  a  member  of 
said  Band  of  Indians.     She  died  intestate  in  1937. 

By  the  Act  of  March  3,  1917,  Congress  directed  the 
Secretary  of  the  Interior  to  cause  allotments  of  land  in 
severalty  to  be  made  to  all  of  the  Mission  Indians  of  Cali- 
fornia. A  Special  Allotting  Agent  was  appointed  for  that 
purpose  in  1922.  In  1923  said  Special  Allotting  Agent 
completed  and  certified  to  a  schedule  of  allotments  to  each 
and  every  member  of  the  Agua  Caliente  Band  of  Mission 
Indians.  This  1923  Schedule  was  disapproved  in  January, 
1927,  by  the  Secretary  of  the  Interior,  because  the  allotting 
agent  had  made  selections  for  the  members  of  the  Band 
who  had  failed  or  refused  to  make  voluntary  selections  for 
themselves.  The  Secretary  directed  the  allotting  agent  to 
prepare  another  allotment  schedule  and  to  include  therein 
only  such  Indians  as  should  make  selections  of  land  for 
allotment  for  themselves  and  their  minor  children. 

In  May,  1927,  the  allotting  agent  completed  and  certified 
to  another,  and  second,  schedule  which  contained  only  the 
names  of  the  members  of  the  Band  who  had  actually  made 
selections  for  themselves  and  their  minor  children  in  ac- 
cordance with  the  General  Allotment  Act  of  1887  and 
instructions  of  the  Secretary.  This  schedule  contained, 
among  others,  the  names  and  selections  of  Lee  Arenas  and 
his  wife  Guadaloupe,  and  also  the  name  of  Eleuteria 
Brown  Arenas,  also  known  as  Delia  Nicholson,  who  had 
been  taken  into  the  home  of  Lee  and  Guadaloupe  and  re- 
mained with  them  for  ten  or  more  years.     The  United 


States  contends  that  Lee  and  Guadaloupe  Arenas  adopted 
Eleuteria  according  to  tribal  custom,  which  is  denied  by 
Lee  Arenas  and  others — of  which  more  later. 

The  schedule  of  1927  was  neither  approved  nor  disap- 
proved by  the  Secretary  of  the  Interior  for  nearly  twenty 
years  after  it  was  certified  and  transmitted  to  the  Depart- 
ment by  the  Allotting  Agent.  (For  a  complete  statement 
of  the  facts,  see  this  Court's  opinion,  by  Judge  Garrecht, 
in  United  States  v.  Arenas,  158  F.  2d  730.) 

In  1940  Lee  Arenas  filed  an  action  in  the  District  Court 
for  the  Southern  District  of  California,  Central  Division, 
being   No.    1321-O'C   Civil,   and   entitled   Lee   Arenas  v. 
United  States  of  America,  wherein  he  claimed  to  be  en- 
titled to  the  lands  selected  by  him  and  Guadaloupe  for  al- 
lotment in  1927.     He  also  claimed  to  be  entitled  to  the 
lands  selected  in  1923  for  his  father  and  brother.     Action 
No.  1321-O'C  Civil  was  tried  and  a  judgment  was  entered 
awarding  the  lands  selected  by  Lee  and  Guadaloupe  and 
for  his  father  and  brother  to  him,  the  said  Lee  Arenas. 
The  complaint  in  said  action  alleged,  among  other  things: 
"That  thereafter,  on  the  26th  day  of  March,  1927 
(1937,  as  later  found),  the  said  Guadaloupe  Arenas 
died,  leaving  plaintiff  as  her  sole  heir  at  law  and  next 
of  kin     *     *     *." 

A  similar  allegation  was  made  as  to  Francisco  and  Simon 
Arenas,  father  and  brother,  respectively,  of  Lee  Arenas. 

The  judgment  and  decree  in  said  case  adjudged  and 
decreed : 

"That  plaintiff,  Lee  Arenas,  is  now  the  sole  surviv- 
ing heir  at  law  and  next  of  kin  of  each  of  the  three 
above  named  decedents  {i.  e.,  Guadaloupe,  Francisco, 
and  Simon  Arenas)  and  as  such  heir  at  law  is  en- 
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titled,  under  the  laws  of  descent  and  distribution  of 
California,  to  succeed  to  the  estate  of  each  of  said 
decedents     *     *     *_ 

"That  the  plaintiff,  Lee  Arenas,  is  entitled  to  a 
trust  patent  for  each  and  every  of  the  above  de- 
scribed allotments  provided  for  in  Section  5  of  the 
said  Act  of  January  12,  1891  (26  Stat.  L.  712-71^1 — 
the  Mission  Indian  Act),  the  patents  and  each  of  them 
to  be  effective  as  of  June  21,  1923,  this  being-  the  date 
upon  which  the  period  of  restriction  on  alienation 
prescribed  therein  shall  begin  to  run."  [Tr.  of  Rec. 
pp.  41,  95.         Case  No.  11195  in  this  Court.] 

The  United  States  of  America  appealed  to  this  Court 
from  said  judgment.  In  the  lengthy  opinion  of  the  Court, 
prepared  by  Judge  Garrecht,  the  judgment  below  was 
affirmed  in  all  respects,  save  one,  as  to  the  allotments  of 
Lee  Arenas  and  Guadaloupe  Arenas.  The  exception  was 
that  the  trust  period  as  to  said  allotments  should  begin  to 
run  on  and  from  May  9,  1927.  The  judgment  was  re- 
versed as  to  the  allotments  to  Francisco  and  Simon  Arenas 
because  they  died  before  the  1927  allotment  proceedings. 

This  Court  said  in  its  opinion  in  said  case: 

"We  therefore  hold  that  the  appellee  (Lee  Arenas) 
has  inherited  Guadaloupe's  equitable  rights  under  her 
certificate  of  selection  for  allotment  and  the  inclusion 
of  her  name  in  the  1927  schedule." 

The  decree  of  this  Court  adjudged,  in  this  connection: 

"*  *  *  that  portion  of  the  judgment  of  the 
said  District  Court  in  this  cause,  which  holds  that  the 
appellee  is  entitled  to  a  trust  patent  for  his  allotment 
and  for  that  of  his  wife  Guadaloupe,  to  be  effective 
as  of  June  21,  1923,  is  modified  so  as  to  make  the 
effective   date   May   9,    1927,    and,    as   so   modified, 


that  portion  of  the  judgment  be,  and  hereby  is  af- 
firmed    *     *     *." 

It  thus  appears  that  this  Court  affirmed  the  judgment  of 
the  District  Court  in  all  respects,  save  the  one  exception 
set  forth  therein,  as  to  the  allotments  of  Lee  and  Guada- 
loupe  Arenas.  (Certiorari  was  denied  by  the  Supreme 
Court,  331  U.  S.  842.) 

After  certiorari  was  denied  by  the  Supreme  Court  a 
copy  of  the  judgment,  as  affirmed,  properly  certified,  was 
duly  transmitted  to  the  Secretary  of  the  Interior,  as  pro- 
vided by  25  U.  S.  C.  A.,  Section  345. 

Notwithstanding  the  judicial  determination  that  Lee 
Arenas  was  the  sole  heir  at  law  and  next  of  kin  of  his  de- 
ceased wife,  Guadaloupe  Arenas,  and  as  such  entitled  to 
the  lands  selected  by  her  for  allotment  in  1927,  the  United 
States  of  America,  acting  through  its  Examiner  of  Inheri- 
tance, on  or  about  July  25,  1949,  issued  an  order  purport- 
ing to  declare  and  adjudge  that  the  heirs  at  law  and  next 
of  kin  of  Guadaloupe  Arenas  were,  and  are,  Lee  Arenas 
and  Eleuteria  Brown  Arenas,  and  that  said  persons  are 
entitled  to  share  equally  in  the  allotted  lands  of  Guadaloupe 
Arenas.  [See  Deft.  Ex.  *'A,"  being  a  transcript  of  the 
proceedings  before  said  Examiner  of  Inheritance.] 

On  or  about  November  8,  1949,  the  United  States  issued 
a  purported  trust  patent  to  Eleuteria  Brown  Arenas  de- 
claring that  she  is  the  owner  of  an  undivided  one-half 
interest  in  the  lands  of  Guadaloupe  Arenas. 

The  present  suit  followed,  for  the  purposes  already 
stated. 
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The  judgment  of  the  trial  court  in  this  case  is  based 
exclusively  upon  the  proposition  that  the  order  of  the 
Examiner  of  Inheritance  [Deft.  Ex.  "A"]  is  i^es  judicata 
as  to  the  heirs  of  Guadaloupe  Arenas.  Said  order  reads, 
in  part,  as  follows: 

''Now,  Therefore,  by  virtue  of  the  power  and  au- 
thority vested  in  the  Secretary  of  the  Interior  by 
section  1  of  the  Act  of  June  25,  1910  (36  Stat.  855), 
and  other  applicable  statutes,  and  pursuant  to  Depart- 
mental Regulations  of  May  29,  1947,  delegating  pro- 
bate authority  to  the  Examiners  on  Inheritance,  I 
hereby  find,  adjudge,  and  declare  that  at  the  date  of 
the  above-mentioned  hearing  the  heirs  of  said  dece- 
dent, determined  in  accordance  zvith  the  lazvs  of  the 
State  of  California,  and  their  respective  shares  in  de- 
cedent's estate  were:  Delia  Brown  Nicholson  (Eleu- 
teria  Brown  Arenas)  daughter  (adopted  by  decedent 
in  accordance  with  established  hidian  Tribal  Cus- 
tom), >4,  Lee  Arenas,  husband,  >4."     (Italics  ours.) 

It  will  be  noted  that  the  order  states  that  the  determi- 
nation of  heirship  was  made  by  the  Examiner  (1)  "in 
accordance  with  the  laws  of  the  State  of  California"  and 
(2)  that  Eleuteria  is  Guadaloupe's  daughter  "adopted  by 
decedent  in  accordance  with  established  Indian  Tribal 
Custom."  The  two  quoted  statements  not  only  contradict 
each  other,  but  are  factually  false.  The  determination 
was  not  made  in  accordance  with  the  laws  of  California, 
nor  was  Eleuteria  adopted  by  Guadaloupe  in  accordance 
with  established  Tribal  Custom.  Transcript  of  the  pro- 
ceedings held  by  the  Examiner  may  be  treated  as  a  judg- 
ment roll,  and  it  does  not  warrant  either  of  said  state- 
ments, supra. 


Questions   Involved. 
The  questions  involved  on  this  appeal  are  almost  fully 
stated  in  appellant's  Statement  of  Points  on  Appeal,  and 
may  be  repeated  here  for  convenience: 

1.  The  Court  erred  in  finding,  concluding  and  adjudi- 
cating that  the  District  Court,  and  on  appeal  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit,  in  Case 
No.  1321-0'C  Civil,  entitled  "Lee  Arenas,  Plaintiff,  vs. 
United  States  of  America,  Defendant,"  did  not  have  juris- 
diction to  determine  the  right  of  Lee  Arenas  to  a  trust 
patent  to  the  lands  selected  by  his  deceased  wife,  Guada- 
loupe  Arenas,  for  allotment  in  severalty. 

2.  The  Court  erred  in  finding,  concluding  and  adjudi- 
cating that  the  judgment  of  the  District  Court  in  Case 
No.  1321-0'C  Civil,  entitled  "Lee  Arenas,  Plaintiff,  vs. 
United  States  of  America,  Defendant,"  as  affirmed  by  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit 
(certiorari  denied  by  the  Supreme  Court,  331  U.  S.  842, 
67  S.  Ct.  1531),  is  a  nullity  and  void  ab  initio  in  so  far 
as  said  judgment  adjudicates  the  right  of  the  said  Lee 
Arenas  to  a  trust  patent  covering  the  lands  selected  for 
allotment  in  severalty  by  Guadaloupe  Arenas,  the  deceased 
wife  of  Lee  Arenas. 

3.  The  Court  erred  in  finding,  concluding  and  adjudi- 
cating that  the  said  judgment  entered  in  said  Action  No. 
1321-0'C,  as  affirmed,  may  be  collaterally  attacked  and  im- 
peached in  another  action  after  said  judgment  had  been 
affirmed  and  had  become  final. 

4.  The  Court  erred  in  finding,  concluding  and  adjudi- 
cating that  Eleuteria  Brown  Arenas,  also  known  as  Delia 
Nicholson,  was  adopted  by  Guadaloupe  Arenas  in  accord- 
ance with  established  Indian  Tribal  Custom. 

5.  The  Court  erred  in  finding,  concluding  and  adjudi- 
cating that  the  evidence  introduced  and  received  in  the  so- 
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called  heirship  proceedino;-s  conducted  by  and  before  J.  Lee 
Rawhaiiser,  Examiner  of  Inheritance,  on  or  about  June  8, 
1949,  is  sufficient  to  show  that  Eleuteria  Brown  Arenas, 
also  known  as  Delia  Nicholson,  was  adopted  by  Guadaloupe 
Arenas  in  accordance  with  established  Indian  Tribal  Cus- 
tom, or  otherwise. 

6.  The  Court  erred  in  finding,  concluding-  and  adjudi- 
cating- that  the  decision  of  J.  Lee  Rawhauser,  Examiner  of 
Inheritance,  in  said  heirship  proceeding-  is  final  and  7'cs 
judicata  as  to  Lee  Arenas,  or  bnding  upon  him  in  view 
of  the  final  judgment,  as  affirmed,  in  said  Action  No. 
1321-O'C  Civil,  certiorari  denied,  331  U.  S.  842. 

7.  The  Court  erred  in  adjudging  that  Eleuteria  Rrown 
Arenas,  also  known  as  Delia  Nicholson,  is  entitled  to  a 
trust  patent  to  one-half  of  the  lands  allotted  in  severalty 
to  Lee  Arenas  as  the  sole  heir  at  law  of  his  deceased  wife, 
Guadaloupe  Arenas,  by  the  former  judgment  of  the  Dis- 
trict Court. 

8.  The  Court  erred  in  granting  an  injunction  restrain- 
ing plaintifif  Lee  Arenas  from  using  and  enjoying  the 
lands  allotted  to  him  as  heir  at  law  of  Guadaloupe  Arenas 
by  the  former  judgment  of  the  District  Court  in  Action 
No.  1321-O'C  Civil. 

9.  The  judgment  of  the  Court  is  not  supported  by  the 
evidence. 

10.  The  decision  of  the  Examiner  of  Inheritance  that 
Guadaloupe  Arenas  adopted  Eleuteria  Brown  Arenas,  also 
known  as  Delia  Nicholson,  is  not  supported  by  any  com- 
petent material  evidence. 

11.  The  Court  erred  in  finding,  concluding  and  ad- 
judicating that  said  determination  of  heirship  was  made 
by  the  Examiner  of  Inheritance  in  accordance  with  the 
laws  of  the  State  of  California. 
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ARGUMENT. 

I. 

The  District  Court  Had  Jurisdiction  to  Determine  the 
Right  of  Lee  Arenas  to  the  Lands  Allotted  to  His 
Wife  Guadaloupe  Arenas,  and  to  Decide  Every 
Question  Relating  to  Such  Right. 

It  is  too  well  settled  to  require  citation  of  authority 
that  the  District  Court  has  jurisdiction  and  power  to 
determine  the  right  of  any  person  of  Indian  blood  or 
descent  to  an  allotment  of  land  in  severalty. 

25  U.  S.  C..A.,  Sec.  345; 
28  U.  S.  C.  A.,  Sec.  1353. 

It  should  again  be  noted  that  the  question  of  the  Dis- 
trict Court's  jurisdiction  to  decide  the  right  of  Lee 
Arenas  to  his  deceased  wife's  lands,  which  she  had  se- 
lected for  allotment,  was  squarely  presented  by  the  com- 
plaint in  Action  No.  1321-0'C  Civil  in  said  court.  At 
no  stage  of  the  proceedings  had  in  that  case  did  the 
United  States  challenge,  or  even  remotely  question,  the 
jurisdiction  of  the  District  Court  to  determine  that  Lee 
Arenas,  as  the  sole  heir  at  law  and  next  of  km  of  his 
deceased  wife,  was  entitled  to  the  lands  selected  by  her 
for  allotment  in  severalty  and  a  trust  patent  thereto.  On 
appeal  to  this  Court,  no  question  was  raised  as  to  the 
District  Court's  jurisdiction,  and  this  Court  expressly 
affirmed  the  judgment  adjudging  that  Lee  Arenas  was 
the  sole  heir  at  law  and  next  of  kin  of  Guadaloupe  and 
as  such  entitled  to  a  trust  patent  to  her  lands.  And, 
again,  no  question  of  jurisdiction  was  raised  by  the  United 
States  in  its  petition  for  certiorari  filed  in  the  Supreme 
Court  of  the  United  States. 
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lt has  long  been  settled  law  that  where  a  court,  and 
especially  a  court  of  equity,  has  jurisdiction  of  the  parties 
and  subject  matter  of  an  action,  it  has  the  right  and 
power  to  decide  every  question  which  necessarily  occurs  in 
the  cause ;  and  whether  its  decision  be  correct  or  otherwise 
its  judgment,  unless  reversed,  is  regarded  as  binding  upon 
the  parties  in  every  other  court. 

Peck  V.  Jenness,  48  U.  S.  612,  12  L.  Ed.  841 ; 

HoUiugszvorth  v.  Barbour,  29  U.  S.  466,  7  L.  Ed. 
922; 

Barnett  v.  Mayes,  43  F.  2d  521,  527; 

Hoffman  v.  McClelland,  264  U.  S.  552,  558; 

Hartford  Ace.  &  Indem.  Co.  v.  So.  Pac.  Co.,  273 
U.  S.  207; 

Minneman  v.  Fed.  Land  Bank,  105  F.  2d  263; 

35  C.  J.  S.  790,  Sec.   11  of  Federal  Courts,  and 
cases  cited. 

The  principle  stated,  supra,  is  especially  applicable  in 
suits  in  equity,  such  as  are  contemplated  under  25  U.  S. 
C.  A.,  Section  345,  and  28  U.  S.  C.  A.,  Section  1353. 

The  rule  is  of  ancient  origin.  It  seems  to  have  been 
first  applied  by  the  Supreme  Court  in  Diggs  v.  Walcott, 
4  Cranch.  119.  Later  (in  1849)  in  Peck  v.  Jenness,  48 
U.  S.  612,  12  L.  Ed.  841,  the  Court  explicitly  stated  the 
rule  as  follows: 

"It  is  a  doctrine  of  law  too  long  established  to 
require  a  citation  of  authorities,  that,  where  a  court 
has  jurisdiction,  it  has  a  right  to  decide  every  ques- 
tion which  occurs  in  the  cause,  and  whether  its  de- 
cision be  correct  or  otherwise,  its  judgment,  till  re- 
versed, is  regarded  as  binding  in  every  other  court; 
and  that,  where  the  jurisdiction  of  a  court,  and  the 


—12— 

right  of  a  plaintiff  to  prosecute  his  suit  in  it,  have 
once  attached,  that  right  cannot  be  arrested  or  taken 
away  by  proceedings  in  another  court." 

Almost  one  hundred  years  later,  in  Hartford  Accident 

6  Indmenity  Co.  v.  Southern  Pac.  Co.,  273  U.  S.  207, 
the  Court  said,  at  pages  217-218: 

"Where  a  court  of  equity  has  obtained  jurisdiction 
over  some  portion  of  a  controversy,  it  may,  and  will 
in  general,  proceed  to  decide  the  whole  issues  and 
award  complete  relief,  even  where  the  rights  of  par- 
ties are  strictly  legal,  and  the  final  remedy  granted 
is  of  the  kind. which  might  be  conferred  by  a  court 
of  law.  Pomeroy's  Equity  Jurisprudence  (4th  Ed.), 
Sections  181  and  231 ;  United  States  v.  Union  Pa- 
cific Railway  Company,  160  U.  S.  1,  52,  16  S.  Ct. 
190,  40  L.  Ed.  319.  See,  also,  equity  rule  10, 
amended  May  4,  1925,  268  U.  S.  709,  appendix." 

In  Minneman  v.  Federal  Land  Bank,  105  F.  2d  363 
(1939),  the  Court  quoted  approvingly  the  following  lan- 
guage from  Hollingivorth  v.  Barbour,  4  Peters  466,  471, 

7  L.  Ed.  922  (1830): 

"The  principle  is  too  well  settled,  and  too  plain  to 
be  controverted,  that  a  judgment  or  decree  pronounced 
by  competent  tribunal,  against  a  party  having  actual 
or  constructive  notice  of  the  pendency  of  the  suit, 
is  to  be  regarded  by  every  other  co-ordinate  tribu- 
nal; and  that  if  the  judgment  or  decree  be  errone- 
ous, the  error  can  be  corrected  only  by  a  superior 
appellate  tribunal.  The  leading  distinction  is  be- 
tween judgments  and  decrees  merely  void,  and  such 
as  are  voidable  only;  the  former  are  binding  no- 
where; the  latter  everywhere,  until  reversed  by  a 
superior  authority." 
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A  composite  statement  of  the  rule,  drawn  from  most, 
if  not  all,  of  the  federal  decisions  on  the  subject,  is  found 
in  35  C.  J.  S.  790,  Section  11  of  the  title  ''Federal  Courts," 
as  follows: 

"Where  a  federal  court  has  properly  acquired 
jurisdiction,  it  has  the  right,  power,  and  authority  to 
decide  and  determine  the  entire  controversy  and  all 
the  issues  and  questions  involved  in  the  case;  and, 
at  least  in  equity,  it  may  retain  and  exercise  juris- 
diction for  the  purpose  of  doing  complete  justice  be- 
tween the  parties  and  awarding  relief  as  full  and 
complete  as  the  circumstances  of  the  case  and  the 
nature  of  the  proof  may  require.  Jurisdiction,  once 
acquired,  will  not  be  ousted  by  a  subsequent  change 
in  the  condition  of  the  parties;  it  lasts  until  the 
court  finishes  with  all  parts  of  the  controversy;  and 
it  is  not  exhausted  by  the  rendition  of  a  judgment, 
but  continues  until  the  judgment  is  satisfied." 

The  federal  decisions  clearly  hold  that  a  judgment  not 
appealed  from,  or  not  set  aside  on  appeal,  is  effective  as 
an  estoppel  upon  the  points  decided,  whether  the  decision 
be  right  or  wrong. 

Reed  V.  Allen,  286  U.  S.  191,  52  S.  Ct.  532; 

Baltimore  S.  S.  Co.  v.  Phillips,  274  U.  S.  316,  47 
S.  Ct.  600; 

North  Carolina  R.  Co.  v.  Story,  268  U.  S.  288, 
45  S.  Ct.  531; 

Mo.  Pac.  R.  Co.  V.  Ault,  256  U.  S.  554,  41  S.  Ct. 
593; 

North  Carolina  R.  Co.  v.  Lee,  260  U.  S.   16,  43 
S.  Ct.  2. 
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In  Reed  v.  Allen,  286  U.  S.  191,  52  S.  Ct.  532,  supra, 

the   Court   reviewed   numerous   cases    on   the   point,    and 

then  said  (286  U.  S.  201): 

"These  decisions  constitute  applications  of  the 
general  and  well-settled  rule  that  a  judgment  not 
set  aside  on  appeal  or  otherwise,  is  equally  effective 
as  an  estoppel  upon  the  points  decided,  whether  the 
decision  be  right  or  wrong.  Cornett  v.  Williams,  20 
Wall.  226,  249,  250,  22  L.  Ed.  254;  Wilson  v.  Been, 
121  U.  S.  525,  534,  7  S.  Ct.  1004,  30  L.  Ed.  980; 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Schendel,  270  U.  S.  611, 
617,  46  S.  Ct.  420,  70  L.  Ed.  757,  53  A.  L.  R.  1265. 
The  indulgence  of  a  contrary  view  would  result  in 
creating  elements  of  uncertainty  and  confusion  and 
in  undermining  the  conclusive  character  of  judg- 
ments, consequences  which  it  was  the  very  purpose 
of  the  doctrine  of  res  judicata  to  avert." 

The  other  cases  above  cited  are  to  like  effect. 

Where  the  United  States  is  a  party  to  a  suit  involving 
Indian  lands,  or  where  it  is  not  a  formal  party  but  has 
counsel  of  its  choice  to  actively  aid  in  the  conduct  of  the 
litigation,  it  is  concluded  by  the  judgment  rendered  therein. 

Driimmond  v.   United  States,  324  U.   S.  316,  65 
S.  Ct.  659,  660; 

United  States  v.   Candeleria,  271   U.   S.   432,   46 
S.  Ct.  561,  564; 

Souffront  v.  Compagnie,  217  U.  S.  475,  30  S.  Ct. 
608; 

Lovejoy  v.  Murray,  3  Wall.  1,  18,  18  L.  Ed.  129, 
and  other  federal  cases. 

One  of  the  principal  issues  in  action  No.  1321-0'C 
Civil  (No.  11195  in  this  Court)  was  whether  Lee  Arenas 
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was  entitled  as  sole  heir  at  law  of  Guadaloupe  Arenas  to 
her  allotment  of  lands  in  severalty.  The  United  States 
offered  no  objection  to  the  jurisdiction  of  the  District 
Court,  nor  any  defense  based  upon  want  of  jurisdiction, 
to  decide  that  issue.  Indeed,  in  its  opening  brief  in  said 
case  in  this  Court  the  United  States  expressly  said,  under 
the  heading  "J^i^'^sdiction,"  pages  1-2,  id. : 

*'The  jurisdiction  of  the  district  court  was  invoked 
under  the  Act  of  August  15,  1894,  as  amended,  28 
Stat.  286,  305,  25  U.  S.  C.  A.,  Sec.  345,  which  au- 
thorizes Indians  who  are  claiming  allotments  to- 
prosecute  suits  therefor  in  the  proper  district  court 
of  the  United  States  and  gives  such  courts  jurisdic- 
tion of  such  suits  *  *  *  providing  that,  in  such 
cases  under  that  Act,  the  right  of  appeal  shall  be 
allowed  to  the  parties  as  in  other  cases." 

Under  the  overwhelming  weight  of  authority,  the 
United  States  is  bound  by  the  final  judgment  and  decree 
in  that  suit,  and  said  judgment  and  decree  is  res  judicata 
on  the  question  of  the  right  of  Lee  Arenas  to  the  lands 
selected  by  Guadaloupe  for  allotment. 

The  point  under  discussion  is  thus  stated  in  50  C.  J.  S., 
pages  102-103: 

"A  judgment  on  the  merits,  rendered  in  a  former 
suit  between  the  same  parties  or  their  privies,  on  the 
same  cause  of  action,  by  a  court  of  competent  juris- 
diction, operates  as  a  bar  not  only  as  to  every  matter 
which  was  offered  and  received  to  sustain  or  defeat 
the  claim,  but  as  to  every  other  matter  which  might 
with  propriety  have  been  litigated  and  determined  in 
that  action.  In  other  words,  he  must  present  his 
whole  case,  extending  his  claim  so  as  to  embrace 
everything  which  properly  constituted  a  part  of  his 
cause  of  action  or  defense     *     *     *." 
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To  the  same  effect,  See  Gruhh  v.  Public  Utilities  Comm., 
281  U.  S.  470;  Baltimore  S.  S.  Co.  v.  Phillips,  27 A  U.  S. 
316,  and  numerous  cases  cited  in  note  16  of  the  text  of 
50  C.  J.  S.  102-103,  supra.  Also,  30  Am.  Jur.  912;  Re- 
statement, Judgments,  Sec.  63;  Freeman  on  Judgments 
(5th  Ed),  pages  1417,  1432. 

The  authorities  cited,  supra,  should  be  considered  in 
connection  with  the  fact  that  at  all  times  during  the  liti- 
gation in  Case  No.  1321-0'C  Civil  the  United  States  was 
the  trustee  of  Eleuteria  Brown  Arenas,  and  as  such  rep- 
resenting her  interests.  In  a  large,  and  we  believe  con- 
trolling, sense  she,  the  said  Eleuteria  Brown  Arenas,  by 
virtue  of  privity,  is  likewise  bound  through  her  trustee. 

II. 

The  Judgment  in  Lee  Arenas  v.  United  States,  No. 
1321  O'C  Civil  in  the  District  Court,  Cannot  Be 
Collaterally  Attacked,  as  Here,  for  Want  of  Juris- 
diction. 

The  District  Court  based  its  judgment  on  its  asserted 
lack  of  jurisdiction  in  Case  No.  1321  O'C  Civil  to  de- 
termine whether  Lee  Arenas  was  entitled  as  sole  heir  at 
law  to  the  lands  allotted  to  Guadaloupe  Arenas.  The 
judgment  followed  the  contention  of  the  United  States 
that  said  Court  could  not  determine  that  matter  because 
of  lack  of  jurisdiction,  despite  the  fact  that  the  District 
Court,  this  Court,  and  by  denial  of  certiorari  the  United 
States  Supreme  Court,  had  decided  that  the  District 
Court  had  jurisdiction  in  said  case,  to  decide  each  and 
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every  issue  presented  therein.  Undoubtedly,  the  District 
Court  had  jurisdiction  of  the  subject  matter  (the  claim  of 
Lee  Arenas  to  allotments)  and  the  parties. 

It  must  be  noted  that  whether  Lee  Arenas  was  the  sole 
heir  at  law  of  Guadaloupe  Arenas  was  a  question  inci- 
dental to  the  establishment  of  his  claim  to  her  allotment, 
hence  necessary  to  the  decision  of  the  case.  A  court  of 
equity  has  jurisdiction  and  power  to  decide  any  issue  or 
question  necessary  to  grant  equitable  relief. 

35  C.  J.  S.  790,  and  cases  cited. 

The  rule  of  law  invoked  by  the  appellees  is  not  without 
exception,  as  is  shown  by  numerous  decisions  of  the  fed- 
eral courts. 

Des  Moines  Nav.  Co.  v.  Iowa  Homestead  Co.,  123 
U.  S.  552,  8  S.  Ct.  217; 

Dowell  V.  Applegate,  152  U.  S.  327,  14  S.  Ct.  611; 

Nye  V.  United  States  (4  Cir.),  137  F.  2d  7?>,  77; 

Windhalz  v.  Everett  (4  Cir.),  74  F.  2d  834; 

Stoll  V.  Gottlieb,  305  U.  S.  165,  59  S.  Ct.  134. 

In  Des  Moines  Nav.  Co.  v.  Iowa  Homestead  Co. 
(1887),  123  U.  S.  552,  8  S.  Ct.  217,  supra,  plaintiff  cor- 
poration sued  another  corporation,  a  resident  of  the  same 
state,  and  also  sued  non-resident  defendants  who  removed 
the  cause  to  the  United  States  Court.  All  defendants  an- 
swered without  objection  to  the  court's  jurisdiction,  the 
case  was  tried  and  judgment  was  entered  without  objec- 
tion to  the  jurisdiction.  The  case  was  appealed  to  the 
Supreme  Court  of  the  United  States  and  there  decided 
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without  objection  being  made  to  jurisdiction.  In  a  later 
case,  in  the  Iowa  state  court,  between  some  of  the  parties 
to  the  former  suit,  the  judgment  in  the  former  case  was 
pleaded  as  res  judicata.  To  this  plea,  the  other  party 
asserted  that  the  former  judgment  was  of  no  binding 
force  and  effect  and  void  for  want  of  jurisdiction  of  all 
courts  rendering  it.  Upon  this  question,  the  Supreme 
Court  said  (8  S.  Ct.  220)  : 

"Here,  it  is  claimed  that  the  record  shows  there 
could  be  no  jurisdiction,  because  it  appears  affirm- 
atively that  the  navigation  and  railroad  company,  one 
of  the  defendants,  was  a  citizen  of  the  same  state 
with  the  plaintiff.  But  the  record  shows,  with  equal 
distinctness,  that  all  the  parties  were  actually  before 
the  court,  and  made  no  objection  to  its  jurisdiction 
*  *  *.  Whether  in  such  a  case  the  suit  could  be 
removed  was  a  question  for  the  circuit  court  to  de- 
cide when  it  was  called  on  to  take  jurisdiction.  If 
it  kept  the  case  when  it  ought  to  have  been  remanded, 
or  if  it  proceeded  to  adjudicate  upon  matters  in  dis- 
pute between  two  citizens  of  Iowa,  when  it  ought  to 
have  confined  itself  to  those  between  the  citizens  of 
Iowa  and  the  citizens  of  New  York,  its  final  decree 
in  the  suit  could  have  been  reversed,  on  appeal,  as 
erroneous,  but  the  decree  would  not  have  been  a 
nullity.  To  determine  whether  the  suit  was  remov- 
able in  whole  or  in  part  or  not,  was  certainly  within 
the  power  of  the  circuit  court.  The  decision  of  that 
question  was  the  exercise,  and  the  rightful  exercise, 
of  jurisdiction,  no  matter  whether  in  favor  of  or 
against  taking  the  cause.     Whether  its  decision  was 
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right,  in  this  or  any  other  respect,  was  to  be  finally 
determined  by  this  court  on  appeal.  As  the  circuit 
court  entertained  the  suit,  and  this  court,  on  appeal, 
impliedly  recognized  its  right  to  do  so,  and  proceeded 
to  dispose  of  the  case  finally  on  its  merits,  cer- 
tainly our  decree  cannot,  in  the  light  of  prior  adju- 
dications on  the  same  general  question,  be  deemed  a 
nullity.  It  was,  at  the  time  of  the  trial  of  the  pres- 
ent case  in  the  court  below,  a  valid  and  subsisting 
prior  adjudication  of  the  matters  in  controversy, 
binding  on  these  parties,  and  a  bar  to  this  action." 

In  Nye  v.  United  States  (4  Cir.),  137  F.  2d  73,  the 
Court,  by  Judge  Parker,  said  at  page  77: 

"Whether  the  suit  was  or  was  not  one  of  which 
the  court  had  jurisdiction,  there  was  certainly  power 
in  the  court  to  determine  the  question  of  jurisdiction; 
and  even  if  there  was  lack  of  jurisdiction,  it  is  well 
settled  that  a  judgment  based  on  an  erroneous  as- 
sumption of  jurisdiction  would  not  have  been  void  or 
subject  to  collateral  attack.  Whidhols  v.  Everett,  4 
Cir.,  74  F.  2d  834;  Des  Moines  Nav.  &  R.  Co.  v. 
Iowa  Homestead  Co.,  123  U.  S.  552,  557,  8  S.  Ct. 
217,  31  L.  Ed.  202;  Dowell  v.  Applegate,  152  U.  S. 
327,  14  S.  Ct  611,  38  L.  Ed.  463." 

In  Stoll  V.  Gottlieb,  305  U.  S.  165,  59  S.  Ct.  134,  the 
Court  said : 

"*  *  *  where  the  judgment  or  decree  of  the 
Federal  Court  determines  a  right  under  a  Federal 
Statute,  that  decision  is  'final  until  reversed  in  an 
appellate  court,  or  modified  or  set  aside  in  the  court 
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of  its  rendition.'  (p.  170)  *  *  *.  Every  court  in 
rendering  judgment  tacitly,  if  not  expressly,  deter- 
mines its  jurisdiction  over  the  parties  and  the  subject 
matter.  An  erroneous  affirmative  conclusion  as  to 
the  jurisdiction  does  not  in  any  proper  sense  enlarge 
the  jurisdiction  of  the  court  until  passed  upon  by  the 
court  of  last  resort,  and  even  then  the  jurisdiction 
becomes  enlarged  only  from  the  necessity  of  having 
a  judicial  determination  of  the  jurisdiction  over  the 
subject  matter.  When  an  erroneous  judgment, 
whether  from  the  court  of  first  instance  or  from  the 
court  of  final  resort,  is  pleaded  in  another  court  or 
another  jurisdiction  the  question  is  whether  the 
former  judgment  is  res  judicata.  After  a  Federal 
court  has  decided  the  question  of  the  jurisdiction  over 
the  parties  as  a  contested  issue,  the  court  in  which  the 
plea  of  res  judicata  is  made  has  not  the  power  to  in- 
quire again  into  that  jurisdictional  fact.  We  see  no 
reason  why  a  court  in  the  absence  of  an  allegation  of 
fraud  in  obtaining  the  judgment,  should  examine 
again  the  question  whether  the  court  making  the 
earlier  determination  on  an  actual  contest  over  juris- 
diction between  the  parties,  did  have  jurisdiction  of 
the  subject  matter  of  the  litigation."  (P.  172.) 

The  foregoing  cases  are  decisive  of  the  point  under  con- 
sideration. It  is  manifest  that  the  District  Court  erred  in 
holding  that,  after  the  former  case  ran  its  course  in  the 
District  Court,  the  Circuit  Court  of  Appeals,  and  the 
Supreme  Court  without  objection  to  the  jurisdiction  there- 
in asserted,  the  United  States  can  now  collaterally  attack 
the  judgment  rendered  in  said  case  for  want  of  juris- 
diction. 
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III. 

The  District  Court  Erred  in  Holding  That  the  Finding 
of  the  Examiner  of  Inheritance  That  Eleuteria 
Brown  Arenas  Was  Adopted  by  Guadaloupe 
Arenas  in  Accordance  With  the  Laws  of  the 
State  of  California  and  in  Accordance  With  Es- 
tablished Indian  Tribal  Custom  Is  Res  Judicata 
of  the  Issues  in  the  Pending  Suit. 

As  already  noted,  the  judgment  of  the  District  Court 
rests  exclusively  upon  the  propositions:  (1)  That  it  had 
no  jurisdiction  in  Action  No.  1321  O'C  Civil  to  decide 
the  incidental  question  involved  therein  whether  Lee 
Arenas  was  the  sole  heir  at  law  of  his  deceased  wife 
Guadaloupe;  (2)  that  having  no  jurisdiction  to  decide 
that  issue  its  judgment  was  void  ab  initio;  and  (3)  that 
since  its  said  judgment  was  void  ab  initio,  the  finding  of 
the  Examiner  of  Inheritance  was  properly  made  and  is, 
therefore,  res  judicata  in  the  pending  suit. 

Obviously,  the  learned  District  Court  did  not  give  ade- 
quate, if  any,  consideration  to  the  principles  of  law  dis- 
cussed under  Points  I  and  II,  ante,  to  wit: 

(1)  That  the  District  Court  had  jurisdiction  to  deter- 
mine the  right  of  Lee  Arenas  to  the  allotment  of  his  wife 
Guadaloupe  and  to  decide  every  question  incidental  or  re- 
lating to  such  right;  and 

(2)  That  the  judgment  in  the  former  case,  affirmed  by 
this  Court  and,  impliedly,  by  the  United  States  Supreme 
Court,  cannot  be  collaterally  attacked  in  the  instant  action 
for  want  of  jurisdiction. 

The  transcript  of  the  proceedings  before  the  Examiner 
of  Inheritance  [Deft.  Ex.  "A"]  may  be  treated  here  as 
a  judgment  roll.     The  Examiner's   "Order  Determining 
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Heirs"  of  Guadaloupe  Arenas  specifically  states  that  his 
finding  of  heirship  was  "determined  in  accordance  with 
the  laws  of  the  State  of  California"  and  that  Delia  Brown 
Nicholson  (Eleuteria  Brown  Arenas)  was  "adopted  by 
decedent  in  accordance  with  established  Indian  Tribal 
Custom."  These  two  findings  are  demonstrably  untrue, 
as  shown  by  the  judgment  roll  itself. 

A.  Eleuteria  Brown  Arenas  Was  Not  Adopted  by  Guada- 
loupe Arenas  in  Accordance  With  the  Laws  of  the  State 
of  California. 

It  may  first  be  noted  that  the  only  method  by  which 
an  adult  Mission  Indian  of  California  may  adopt  a  minor 
child  is  in  accordance  with  the  laws  of  the  State  of  Cali- 
fornia. This  is  made  absolutely  clear  by  the  pertinent 
provisions  of  the  General  Allotment  Act  of  February  8, 
1887,  25  U.  S.  C.  A.,  Section  348,  and  by  the  provisions 
of  the  Mission  Indian  Act  of  January  12,  1891,  26  Stat. 
712. 

The  General  Allotment  Act,  as  codified  in  Title  25 
U.  S.  C.  A.,  Section  348,  provides  in  this  connection: 

"Upon  the  approval  of  the  allotments  *  *  *  }^g 
(the  Secretary)  shall  cause  patents  to  issue  therefor 
in  the  name  of  the  allottees,  which  patents  shall  be 
of  the  legal  effect,  and  declare  that  the  United  States 
does  and  will  hold  the  land  thus  allotted,  for  the 
period  of  twenty-five  years,  in  trust  for  the  sole  use 
and  benefit  of  the  Indian  to  whom  such  allotment 
shall  have  been  made,  or,  in  case  of  his  decease,  of 
his  heirs  according  to  the  laiv  of  the  State  or  Terri- 
tory where  snch  land  is  located  *  *  *."  (Italics 
ours.) 

The  Mission  Indian  Act  of  January  12,  1891,  26  Stat. 
712,  is  to  the  same  effect.     Since  it  applies  exclusively  to 
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the  Mission  Indians  of  California,  its  provisions  as  to 
heirship  are  controlling  as  to  members  of  the  Agua  Cali- 
ente  Band  of  said  Indians.     Section  5  thereof  provides: 

"That  upon  the  approval  of  the  allotments  pro- 
vided for  in  the  preceding  section  by  the  Secretary 
of  the  Interior  he  shall  cause  patents  to  issue  therefor 
in  the  name  of  the  allottees,  which  shall  be  of  the 
legal  effect  and  declare  that  the  United  States  does 
and  will  hold  the  land  thus  allotted  for  the  period 
of  twenty-five  years,  in  trust  for  the  sole  use  and 
benefit  of  the  Indian  to  whom  such  allotment  shall 
have  been  made,  or,  in  the  case  of  his  decease,  of  his 
heirs  according  to  the  laws  of  the  State  of  California 
*     *     *."     (Italics  ours.) 

It  follows  from  the  foregoing  statutes  that  if  Eleuteria 
Brown  Arenas  was  adopted  by  Guadaloupe,  such  adop- 
tion must  have  been  made  "in  accordance  with  the  laws 
of  the  State  of  California,"  and  if  not  so  made  there  was 
no  legal  adoption  by  virtue  of  which  Eleuteria  could  in- 
herit from  Guadaloupe. 

There  is  no  provision  in  California  law  for  the  adop- 
tion of  a  minor  child  "in  accordance  with  established  In- 
dian Tribal  Custom."  The  Code  provisions  relating  to 
adoption  are  found  in  Sections  221-230  of  the  California 
Civil  Code,  and  these  provisions  are  exclusive.  Any  minor 
child  may  be  adopted  by  any  adult  person,  under  condi- 
tions prescribed  {id.,  Sec.  221),  but  not  without  the  con- 
sent of  the  living  parents,  if  any  {id..  Sec.  224)  and  also 
consent  of  the  child,  if  more  than  12  years  old  {id.,  Sec. 
225). 

"Any  person  desiring  to  adopt  a  child  may  for  that 
purpose  petition  the  superior  court  of  the  county  in 
which   the  petitioner   resides   and   the   clerk   of   the 
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court  shall  immediately  notify  the  State  Department 
of  Social  Welfare  at  Sacramento  in  writing  of  the 
pendency  of  the  action."     (Civ.  Code,  Sec.  226.) 

"The  person  or  persons  desiring  to  adopt  a  child, 
and  the  child  proposed  to  be  adopted,  must  appear  be- 
fore the  court.  The  court  must  examine  all  persons 
appearing  before  it  pursuant  to  this  section,  each 
separately    *    *    *."     (Id.,  Sec.  227.) 

Other  provisions  of  the  Civil  Code  sections  mentioned 
also  show  that  before  there  can  be  any  adoption  the 
strict  provisions  of  the  statute  (Civ.  Code,  Sees.  221-230) 
must  be  followed. 

The  judgment  roll  of  the  proceedings  before  the  Ex- 
aminer of  Inheritance  [Deft.  Ex.  "A"]  shows  on  its 
face  that  the  alleged  adoption  was  not  in  accordance  with 
the  laws  of  California  relating  to  adoption.  Indeed,  the 
judgment  roll  affirmatively  states  that  Guadaloupe  adopted 
Eleuteria  "in  accordance  with  established  Indian  Tribal 
Custom,"  thus  negativing  the  finding  that  the  alleged  de- 
termination was  in  accordance  with  the  laws  of  California. 

It  should  be  noted  that  Eleuteria's  father  was  living  at 
the  time  of  the  alleged  adoption,  and  that  his  consent 
thereto  does  not  appear  in  the  record. 

The  fact  that  Eleuteria  was  taken  into  the  home  of 
Lee  and  Guadaloupe  Arenas  and  that  she  lived  there  for 
a  number  of  years  creates  no  presumption  that  she  was 
adopted  by  them. 

Romero  Estate,  75  Cal.  279; 

Parshall  v.  Parshall,  56  Cal.  App.  553; 

McCombs  Estate,  174  Cal.  211. 
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In  McCombs  Estate,  supra,  the  Court  said,  at  page  214: 

''To  establish  the  child's  right  to  inherit  from  the 
person  claimed  as  an  adopting  parent,  there  must  be 
proof  of  an  act  of  adoption  done  in  strict  accordance 
with  the  statute.  (Ex  parte  Clarke,  87  Cal.  638- 
641  (25  Pac.  967).)     *    *    * 

"The  burden  of  proof  is  upon  her  to  convince  the 
court  of  her  standing  as  an  adopted  child.  Proof 
that  she  lived  with  the  McCombs  and  had  been  treated 
as  a  child  was  not  sufficient.     (Citing  cases.)" 

To  the  same  effect,  see  other  cases  above  cited;  I  Corpus 
Juris  1394,  Sec.  116;  2  C.  J.  S.  444,  Sec.  52. 

The  finding  of  the  Examiner  that  Eleuteria  is  the 
adopted  child  of  Guadaloupe  in  accordance  with  the  laws 
of  the  State  of  California  has  not  an  iota  of  evidence  to 
sustain  it;  and  such  finding  is  directly  opposed  to  the 
other  finding  that  she  was  adopted  in  accordance  with 
established  Indian  Tribal  Custom. 

B.  Eleuteria  Brown  Arenas  Was  Not  Adopted  by  Guadaloupe 
Arenas  in  Accordance  With  Established,  or  Any,  Indian 
Tribal  Custom. 

Examination  of  the  judgment  roll  [Deft.  Ex.  ''A"] 
shows  affirmatively  that  the  Agua  Caliente  Band  of  Mis- 
sion Indians,  for  more  than  50  years,  has  had  no  tribal 
custom  for  the  adoption  of  any  child  not  of  the  blood,  or 
not  adopted  according  to  law  by  a  member  of  the  tribe. 
[See  affidavits  of  Clemente  P.  Segundo  and  Lee  Arenas, 
part  of  the  judgment  roll.]  There  is  no  evidence  to  the 
contrary.  Both  Clemente  P.  Segundo  and  Lee  Arenas 
have  been  and  are  members  of  the  Agua  Caliente  Band 
and  both  have  been  many  times  members  of  the  Tribal 
Business   Committee   of   the   Band,    hence   familiar   with 
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the  by-laws,  customs,  practices,  usages  and  habits  of  said 
Band  of  Indians. 

The  finding  of  the  Examiner  that  Eleuteria  was  adopted 
by  Guadaloupe  in  accordance  with  estabHshed  Indian 
Tribal  Custom  is  not  supported  by  evidence  that  any  such 
custom  existed,  and  was  an  erroneous  conclusion  of  law. 

The  evidence  adduced  before,  and  by,  the  Examiner  of 
Inheritance  makes  no  reference  to  any  time,  place,  or 
tribunal  before  which  Eleuteria  was  adopted.  It  refers 
to  no  tribal  or  other  records.  It  consists  of  hearsay 
statements,  or  the  inferences  or  conclusions  of  a  few 
persons,  but  nowhere  is  any  fact  shown  sufficient  to  war- 
rant the  inference  that  Guadaloupe  ever  had  any  intention 
of  adopting  Eleuteria.  The  judgment  roll  shows  that  the 
following  testimony  was  introduced  by  the  Examiner, 
which  is  summarized  as  follows: 

Excerpts  from  the  testimony  of  Henry  Pablo,  John 
Mack  Razon,  Bartezel  Rice  and  Victoria  Weirick,  taken 
in  1940  and  1942  in  determining  the  heirs  of  Rufina  Rice, 
were  introduced.  Henry  Pablo  stated  that  Guadaloupe 
Arenas  had  no  children  of  her  own  "but  she  adopted  a 
child."  John  Mack  Razon  stated  that  Lee  and  Guadaloupe 
had  no  children  of  their  own  "but  they  adopted  a 
daughter."  Bartezel  Rice  stated  that  Guadaloupe  "reared 
Delia  Brown  *  *  *  but  I  can't  say  of  my  own  knowl- 
edge whether  the  child  was  adopted  in  accordance  with 
Tribal  Custom  or  not."  Victoria  Weirick  stated,  'T  have 
always  understood  that  she  adopted  Delia  Brown  but  I 
cannot  say  for  sure  that  the  adoption  took  place."  Other 
witnesses  were  Ambrose  Gabriel,  Loreno  Lugo,  and  Eleu- 
teria herself.  Ambrose  Gabriel  stated  that  he  "saw  Lupe 
and   Lee   Arenas   taking   care   of   her."      The   Examiner 
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asked  him  if  in  his  opinion  Eleuteria  was  adopted,  to 
which  he  said,  "Yes,  I  think  so."  Loreno  Lugo  stated,  "I 
have  always  looked  upon  Delia  Brown  Nicholson  as  the 
adopted  daughter  of  Guadaloupe"  and  the  people  around 
here  regarded  Delia  as  their  adopted  child,  by  Indian 
Custom." 

There  is  not  one  word  of  positive,  credible  evidence  (1) 
that  there  was  a  tribal  custom  for  the  adoption  of  a  child, 
or  (2)  that  Guadaloupe  adopted,  or  ever  intended  to  adopt, 
Eleuteria. 

Lee  Arenas  testified  at  the  hearing  before  the  Examiner : 

"Q.  Did  she  (Guadaloupe)  adopt  a  child?    A.  No. 

Q.  Didn't  you  and  Lupe  Arenas  adopt  Delia  Brown 

Nicholson,    who    was    also   known    as    Eleuteria,    by 

Indian  Custom,  when  she  was  a  little  girl?     A.  No, 

we  didn't. 

Q.  When  you  took  Delia  into  your  home  back  in 
1917,  was  it  not  your  intention  to  rear  her  as  your 
adopted  daughter?  A.  No,  we  just  took  her  in  and 
cared  for  her  because  she  had  no  mother  and  her 
father,  Pete  Brown,  was  unable  to  care  for  her." 

Clemente  P.  Segundo  stated  in  his  affidavit: 

"Affiant  further  states  that  said  Delia  Brown  was 
enrolled  as  a  member  of  said  tribe  of  Indians  because 
of  her  residence  in  the  home  of  Lee  Arenas  upon 
said  reservation  and  of  her  Indian  blood  (in  another 
Band)  and  not  because  she  was  ever  at  any  time 
adopted  or  recognized  by  said  Guadaloupe  Arenas, 
in  any  manner,  or  entitled  to  inherit  any  property  of 
said  Guadaloupe  Arenas." 

Eleuteria  was  in  the  home  of  Lee  and  Guadaloupe 
Arenas  for  about  ten  years.  She  then  returned  to  the 
home  of  her  father  Pete  Brown  and  remained  there  until 
she  married  Nicholson.    The  judgment  roll  does  not  sus- 
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tain  the  finding  of  the  Examiner  that  Eleuteria  was 
adopted  by  Guadaloupe  in  accordance  with  Tribal  Cus- 
tom, even  if  such  custom  had  been  shown  to  exist.  All 
of  the  affirmative  evidence  on  the  question  is  to  the  effect 
that  there  was  no  such  tribal  custom;  and  if  there  had 
been,  it  could  not  have  superseded  the  Acts  of  Congress 
and  the  laws  of  the  State  of  California  to  the  contrary. 

C.  Any  Determination  of  Heirship  by  the  Secretary  of  the 
Interior  Under  25  U.  S.  C.  A.,  Section  372,  Is  Subject  to 
Attack  or  Review  on  Account  of  Fraud,  or  for  Error  of 
Law  Upon  the  Facts  Found,  or  Where  There  Is  No  Evi- 
dence to  Support  His  Finding  on  a  Material  Issue  in  the 
Proceeding. 

Lee  Arenas  is  not  in  any  sense  bound  by  the  finding 
and  so-called  adjudication  of  the  Examiner  of  Inheritance 
that  Eleuteria  was  adopted  by  Guadaloupe.  Such  finding 
and  adjudication  are  under  direct  attack  in  the  instant 
case,  and  the  validity  thereof  is  expressly  challenged  by 
the  allegations  of  the  complaint.  All  of  which  means  that 
Lee  Arenas  is  not  bound  by  any  rules  of  administrative 
procedure  ordinarily  applicable  to  matters  adjudicated  by 
some  administrative  body  or  officer. 

Dixon  V.  Cox,  268  Fed.  285  (8th  Cir.); 
Frederick  v.  Rock  Island  Sav.  Bank,  44  S.  D.  477, 

184  N.  W.  234; 
Mas-Ke  v.  Jefferson  Trust  Co.,  82  Okla.  107,  198 

Pac.  319; 
Hanson  v.  Hoffman,  113  F.  2d  780; 
Cf.  James  v.  Germania  Iron  Co.,   107  Fed.   507, 

600-601 ; 
Howe  V.  Parker,  190  Fed.  738,  746. 

The  decision  of  the  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit  in  Dixon  v.  Cox,  268  Fed.  285,  supra,  is 
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directly  in  point.     The  opinion  of  the  Court,  by  Judge 
Sanborn,  states  at  pages  289-290: 

"The  second  question  is:  Did  the  complaint  or 
proof  in  this  suit  set  forth  a  cause  of  action  in 
equity  to  avoid  the  Secretary's  decision  for  fraud, 
error  of  law,  or  absence  of  substantial  evidence  to 
sustain  it?  Whether  or  not  the  weight  of  evidence 
in  substantial  conflict  sustains  one  or  the  other  side 
of  an  issue  of  fact  is  a  question  upon  which  the 
final  decision  of  the  Secretary  in  a  case  of  this  char- 
acter is  generally  final  and  conclusive;  but  his  de- 
cision upon  this  issue  of  heirship,  like  the  decision 
of  the  Land  Department,  of  the  Dawes  Commission, 
and  of  other  quasi  judicial  tribunals,  may  undoubt- 
edly be  avoided  by  a  suit  in  a  court  of  equity  on  ac- 
count of  fraud  which  induced  it,  on  account  of  error 
of  law  upon  facts  found,  conceded,  or  established 
beyond  dispute  at  the  hearing  before  him,  or  on  the 
ground  that  at  the  close  of  such  hearing  there  was 
no  evidence  to  support  his  finding  on  a  material  issue 
of  fact  which  controlled  the  result,  fames  v.  Ger- 
mania  Iron  Company,  107  Fed.  587,  600,  601,  46 
C.  C.  A.  476,  479,  480;  Hozve  v.  Parker,  190  Fed. 
738,  746,  111  C.  C.  A.  466,  474." 

The  Act  of  June  25,  1910,  25  U.  S.  C.  A.,  Section  372, 
was  involved  in  the  case,  and  the  above  quoted  language 
related  to  said  Act. 

The  Examiner's  Order  Determining  Heirs  of  Guada- 
loupe  Rice  Arenas  is  contrary  to  law  and  there  is  no  evi- 
dence to  support  his  finding  that  Eleuteria  was  adopted 
by  Guadaloupe  either  under  the  laws  of  California  or  by 
tribal  custom.  The  Order  comes  squarely  within  the 
interdiction  set  forth  in  Dixon  v.  Cox,  and  is  void  on 
the  face  of  the  judgment  roll   [Deft.  Ex.  "A"]. 
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IV. 

The  Act  of  June  25,  1910  (25  U.  S.  C.  A.  Sec.  372) 
Is  Not  Applicable  in  This  Case,  Because  the 
Authority  of  the  Secretary  of  the  Interior  to  De- 
termine Heirship  Under  Said  Act  Is  Limited  to 
Cases  Where  an  Allotment  Was  Made  and  a 
Trust  Patent  Was  Issued  to  the  Indian  During 
His  Lifetime  and  Who  Died  During  the  Trust 
Period. 

The  District  Court  erroneously  held  that  it  had  no 
jurisdiction  to  decide  the  incidental,  but  necessary,  ques- 
tion involved  in  the  former  action  No.  1321-0'C  Civil, 
to  wit,  whether  Lee  Arenas,  plaintiff  therein,  could  main- 
tain the  action,  as  the  sole  heir  at  law  of  his  deceased 
wife  Guadaloupe,  to  establish  his  right  to  the  lands  se- 
lected by  her  for  allotment  during  her  lifetime.  Under 
the  facts  stated  below,  we  submit  that  the  Court  had 
jurisdiction  to  decide  that  question,  nothwithstanding  the 
provisions  of  the  heirship  statute  (Act  of  June  25,  1910, 
25  U.  S.  C.  A.,  Sec.  372). 

In  1927  Guadaloupe  Arenas  made  and  filed  with  the 
Special  Allotting  Agent  her  selection  of  lands  for  allot- 
ment in  severalty  to  her.  On  May  9,  1927,  the  Allotting 
Agent  made,  certified  and  transmitted  a  schedule  of  allot- 
ments selected  by  members  of  the  Agua  Caliente  Band  of 
Mission  Indians  to  the  Secretary  of  the  Interior.  The 
Secretary  took  no  action  on  said  schedule  until  after  the 
decision  of  the  Supreme  Court  in  Arenas  v.  United  States 
(1944),  322  U.  S.  419.  Some  months  thereafter  he  pre- 
tended to  disapproved  the  1927  schedule.  Guadaloupe 
Arenas  died  in  March,  1937,  intestate,  at  which  time  no 
allotment  had  been  made  to  her  and,  of  course,  no  trust 
patent  had  been  issued  to  her.     In  1940  Lee  Arenas  filed 
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Action  No.  1321-0'C  Civil  in  the  District  Court  claim- 
ing to  be  entitled  to  allotments  of  land  for  himself  and 
as  the  sole  heir  at  law  of  Guadaloupe.  In  that  case, 
without  objection  to  the  jurisdiction,  the  District  Court 
made  and  entered  its  decree  adjudging  that  Lee  Arenas 
was  entitled  to  the  lands  selected  by  him  and  Guadaloupe 
in  1927  and  to  trust  patents  covering  said  lands.  (60 
Fed.  Supp.  411.)  This  Court  affirmed,  except  it  held 
that  the  trust  period  should  begin  to  run  on  and  from 
May  9,  1927.  (158  F.  2d  730.)  The  Supreme  Court 
denied  certiorari.  (331  U.  S.  842.)  On  July  25,  1949— 
more  than  12  years  after  Guadaloupe's  death,  and  more 
than  2  years  after  the  Supreme  Court  denied  certiorari 
in  case  No.  1321-0'C  Civil — the  Examiner  of  Inheritance 
pretended  to  make  a  determination  as  to  the  heirs  of 
Guadaloupe  Arenas,  and  by  so  doing  to  nullify  the  solemn 
judgments  of  the  District  Court,  this  Court  and  the  Su- 
preme Court.  Aside  from  the  obvious  lack  of  bona  fides 
on  the  part  of  the  Department,  no  such  power  is  granted 
the  Secretary  by  the  Act  of  June  25,  1910.  (See  Points 
I,  II  and  III,  ante.)  We  believe  that  the  authorities  do 
not  justify  the  judgment  of  the  District  Court  holding 
that  it  could  not  determine  the  heirs  at  law  of  Guadaloupe 
Arenas  in  action  No.  1321-0'C  Civil. 

The  Act  of  June  25,  1910. 
The  Act  of  June  25,    1910,   expressly  limits   the   au- 
thority of  the  Secretary  to  determine  heirship.     Section  1 
of  the  Act  (25  U.  S.  C.  A.,  Sec.  372)  provides: 

"When  any  Indian  to  whom  an  allotment  has  been 
made,  or  may  hereafter  be  made,  dies  before  the  ex- 
piration of  the  trust  period  and  before  the  issuance 
of  a  fee  simple  patent,  without  having  made  a  will 
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disposing  of  said  allotment  as  hereinafter  provided, 
the  Secretary  of  the  Interior,  upon  notice  and  hear- 
ing, under  such  rules  as  he  may  prescribe,  shall  ascer- 
tain the  legal  heirs  of  such  decedent,  and  his  decision 
thereon  shall  be  final  and  conclusive." 

At  the  date  of  Guadaloupe's  death  in  1937  no  allotment 
had  been  made  to  her.  It  is,  therefore,  clear  that  she 
was  not  in  the  class  of  Indians  mentioned  in  the  Act  of 
1910,  for  at  the  date  of  her  death  no  allotment  of  land 
had  been  made  to  her.  The  allotment  to  Lee  as  her  sole 
heir  at  law  was  made  by  the  decree  of  this  Court  years 
after  her  death. 

The  distinction  between  this  case  and  the  case  con- 
templated by  the  Act  of  June  25,  1910,  may  be  stated  as 
follows:  In  an  action  to  secure  an  allotment  which  has 
been  unlawfully  denied  to  an  Indian,  the  District  Court 
has  exclusive  jurisdiction  of  the  subject  matter  and  par- 
ties to  the  suit  under  25  U.  S.  C.  A.,  Section  345 ;  in  a 
proceeding  to  determine  the  heirs  of  a  deceased  Indian, 
to  whom  the  Secretary  has  issued  a  trust  patent  during 
the  Indian's  lifetime,  the  Secretary  has  exclusive  juris- 
diction under  25  U.  S.  C.  A.,  Section  372. 

The  distinction  just  stated  has  been  recognized,  ex- 
pressly or  impliedly,  by  the  federal  courts.  Most  of  the 
cases  relate  to  the  exclusiveness  of  the  Secretary's  juris- 
diction to  determine  heirship  where  Indians  had  received 
their  allotments  and  trust  patents;  these  are  not  in  point, 
and  need  not  be  discussed.  Other  cases  draw  the  dis- 
tinction mentioned;  these  are  important  here. 

In  Gerard  v.  United  States,  167  F.  2d  951  (9th  Cir., 
1948),  the  Court  said,  at  page  953: 

'The  Act  of  1901"   (codified  in  25  U.  S.  C.  A., 
Sec.  345)  ''further  has  provided  for  suits  by  Indians 
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where  the  Indian  wards  are  'excUided  from  *  *  * 
any  parcel  of  land  to  which  they  claim  to  be  lawfully 
entitled  by  virtue  of  any  Act  of  Con^^ress'.  *  *  * 
As  to  litig^ation  concerning  the  two  classes,  claims  to 
allotments  to  be  made  and  to  land  already  allotted 
and  held  under  trust  patents,  the  Act's  provisions  are 
that  the  Indians  'may  commence  and  prosecute  or 
defend  any  action,  suit,  or  proceeding-  in  relation  to 
their  right  thereto  in  the  proper  circuit  court  of  the 
United  States.'  31  Stat.  760,  25  U.  S.  C.  A.,  Sec- 
tion 345. 

"The  distinction  between  the  provisions  of  the 
1901  Act  for  suits  concerning  an  Indian's  right  to 
an  allotment  in  the  first  instance  and  provisions  for 
suit  where  the  trust  patent  has  been  issued  is  recog- 
nized in  several  cases.  Typical  were  cases  brought 
by  Indians  to  determine  zvho  are  heirs  to  land  al- 
ready allotted  to  an  Indian  ancestor  to  whom  a  trnst 
patent  is  issued.  McKay  v.  Kalyton,  204  U.  S.  458, 
27  S.  Ct.  346,  51  L.  Ed.  S66;  Heckman  v.  United 
States,  224  U.  S.  413,  32  S.  Ct.  424,  56  L.  Ed.  820." 
(Italics  ours.) 

The  same  conclusion  is  reached  in  First  Moon  v.  White 
Tail,  270  U.  S.  243,  46  S.  Ct.  246.  After  quoting  the 
pertinent  provisions  of  the  Act  of  June  25,  1910,  the 
Court  said  (46  S.  Ct.  246)  : 

"We  cannot  accept  the  suggestion  that  the  above- 
quoted  exclusive  feature  of  the  Act  of  1910,  was  re- 
pealed by  the  Act  of  December  21,  1911,  c.  5,  Z7 
Stat.  46,  which  amended  section  24,  Judicial  Code 
(Comp.  St.  Section  991),  and  conferred  upon  Dis- 
trict Courts  jurisdiction  'of  all  actions,  suits,  or  pro- 
'ceedings  involving  the  right  of  any  person,  in  whole 
or  in  part  of  Indian  blood  or  descent,  to  any  allot- 
ment of  land  under  any  law  or  treaty.' 
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"This  paragraph  is  but  a  codification  of  provisions 
found  in  the  Act  of  August  15,  1894,  c.  290,  28  Stat. 
305,  as  amended  by  the  Act  of  February  6,  1901, 
c.  217,  31  Stat.  760  (Comp.  St.  Sections  4214,  4215). 
It  has  reference  to  original  allotments  claimed  under 
some  lazv  or  treaty,  and  not  to  disputes  concerning 
the  heirs  of  one  who  held  a  valid  and  cinque stioned 
allotment/'     (ItaHcs  ours.) 

The  language  of  the  Act  of  1910  (25  U.  S.  C.  A.,  Sec. 
372)  and  the  decisions  noted,  supra,  leave  no  doubt  upon 
the  proposition  that  the  Secretary's  authority  to  deter- 
mine heirship  is  limited  to  cases  where  the  deceased  Indian 
had  received  an  allotment  and  trust  patent  thereto  prior 
to  decease. 

The  jurisdictional  statute  of  August  15,  1894,  as 
amended  by  the  Act  of  1901  (both  carried  into  25 
U.  S.  C.  A,,  Sec.  345),  provides: 

"All  persons  *  ^  ^  qj^  Indian  blood  or  descent 
who  are  entitled  to  an  allotment  of  land  *  *  *, 
who  claim  to  be  so  entitled  *  *  *,  or  zvho  claim 
to  have  been  unlazvfidly  denied  or  exchided  from  any 
allotment  *  *  *  may  commence  and  prosecute 
or  defend  any  action,  suit,  or  proceeding  in  relation 
to  their  right  thereto  in  the  proper  district  court  of 
the  United  States;  and  said  district  courts  are  given 
jurisdiction  to  try  and  determine  any  (such)  action 
*    *    *."     (Italics  ours.) 

The  Act  of  August  15,  1894,  as  amended  (25  U.  S. 
C.  A.,  Sec.  345),  supra,  would  be  meaningless,  if  the  Dis- 
trict Court's  decree  thereunder,  adjudging  an  Indian's 
right  to  an  allotment  to  lands  previously  selected  but  not 
allotted,  can  be  nullified  by  an  administrative  officer's  de- 
cision.    This  is  more  readily  apparent  when  it  is  remem- 
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bered  that  said  Act  provides  that  "the  judgment  or  de- 
cree" rendered  in  an  action  brought  by  such  an  Indian 
claimant  "shall  have  the  same  effect,  as  if  such  allotment 
had  been  allowed  and  approved  by  him  (the  Secretary)." 

The  position  taken  herein  is  not  inconsistent  with  the 
several  statutes  involved.  Act  of  August  15,  1894;  Act 
of  February  6,  1901;  Act  of  June  25,  1910;  and  Act  of 
March  3,  1911.  These  Acts  are  in  pari  materia.  They 
must  be  construed  together;  they  must  be  harmonized,  if 
possible;  and  each  thereof  must  be  given  full  force  and 
effect,  if  thereby  no  violence  is  done  to  other  such 
statutes. 

Ingels  v.  Riley,  5  Cal.  2d  154; 

Lucas  V.  City  of  Los  Angeles,  10  Cal.  2d  476; 

Raynor  v.  City  of  Areata,  11  Cal.  2d.  113; 

59  Corpus  Juris  1042  et  seq. 

So  considered  and  construed,  the  statutes  under  con- 
sideration are  harmonious,  and  form  a  pattern  in  accord 
with  the  fundamental  principle  inherent  in  Indian  affairs 
and  rights  that  "Legislation  must  be  construed  in  a  way 
most  favorable  to  the  Indian."  (Arenas  v.  United  States, 
181  F.  2d  62,  66.) 

To  hold,  under  the  jurisdictional  Act  of  1894,  as 
amended  (25  U.  S.  C.  A.,  Sec.  345),  that  the  Court  had 
jurisdiction  to  adjudge  and  decree  as  an  indispensable 
incident  to  the  litigation,  that  Lee  Arenas,  as  heir  at  law 
of  his  wife,  was  entitled  to  the  lands  selected  for  allot- 
ment by  his  deceased  wife  does  no  violence  to  the  Act  of 
June  25,  1910,  On  the  other  hand,  to  hold  that  the  Secre- 
tary could  refuse  to  make  or  approve  allotments,  that 
after  years  of  delay  and  after  the  Indian  was  forced  to 
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bring  suit  and  after  judgment  had  been  made  and  en- 
tered making  the  allotment,  he  could  then  overturn  and 
make  invalid  the  judgment,  would  mean  the  emasculation 
of  the  jurisdictional  statute.  It  is  submitted  that  no  sucH 
purpose  was  intended  by  the  Congress  in  passing  these 
several  Acts,  and  no  such  result  is  permissible  under  the 
in  pari  materia  rule  of  construction. 

Under  our  construction  of  these  statutes,  the  Secre- 
tary retains  all  of  the  power  actually  granted  him  to 
determine  heirship,  and  the  district  courts  retain  the 
jurisdiction  granted  them  to  determine  the  right  of  any 
Indian,  and  of  all  Indians,  to  allotments  of  land  claimed 
by  them  and  to  pass  upon  any  and  all  questions  necessary 
to  determine  that  right.  This  result  is  in  accordance  with 
any  proper  concept  of  jurisdiction,  and  statutory  con- 
struction. 

Conclusion. 

In  view  of  the  foregoing,  the  judgment  of  the  District 
Court  herein  is  erroneous  and  should  be  reversed  in  toto. 

Respectfully  submitted, 

John  W.  Preston, 
John  W.  Preston,  Jr., 
Oliver  O.  Clark, 
David  D.  Sallee, 

By   John  W.  Preston, 

Attorneys  for  Appellant. 
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United  States  of  America  and  Eleuteria  Brown 
Arenas,  Also  Known  as  Della  Nicholson, 
appellees 


UPON    APPEAL    FROM    THE    UNITED    STATES    DISTRICT    COURT, 
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BRIEF  FOR  THE  APPELLEES 


OPINION  BELOW 

The  district  court's  opinion  (E.  20-52)'  is  reported 
at  95  Fed.  Supp.  962. 

JUBISDICTION 

The  jurisdiction  of  the  district  court  was  invoked 
under  section  1  of  the  Act  of  February  6,  1901,  31 
Stat.  760,  25  U.  S.  C.  sec.  345,  and  28  U.  S.  C.  sec. 
1353.  The  district  court's  judgment  was  entered 
March  12,  1951  (R.  86-91).  Notice  of  Appeal  was 
filed  April  3,  1951  (R.  92).  The  jurisdiction  of  this 
court  rests  on  28  U.  S.  C.  sec.  1291. 


^  All  references  are  to  pages  of  the  typewritten  "Transcript  of 
Record." 

(1) 


STATUTES   INVOLVED 

So  far  as  is  material,  section  1  of  the  Act  of  Feb- 
ruary 6,  1901,  31  Stat.  760,  25  U.  S.  C.  sec.  345, 
provides : 

All  persons  who  are  in  whole  or  in  part  of 
Indian  blood  or  descent  who  are  entitled  to  an 
allotment  of  land  under  any  law  of  Congress, 
or  who  claim  to  be  so  entitled  to  land  under 
any  allotment  act  or  under  any  grant  made  by 
Congress,  or  who  claim  to  have  been  unlawfully 
denied  or  excluded  from  any  allotment  or  any 
parcel  of  land  to  which  they  claim  to  be  law- 
fully entitled  by  virtue  of  any  Act  of  Congress, 
may  commence  and  prosecute  or  defend  any 
action,  suit,  or  proceeding  in  relation  to  their 
right  thereto  in  the  proper  district  court  of  the 
United  States;  and  said  district  courts  are 
given  jurisdiction  to  try  and  determine  any  ac- 
tion, suit,  or  proceeding  arising  within  their 
respective  jurisdictions  involving  the  right  of 
any  person,  in  whole  or  in  part  of  Indian 
blood  or  descent,  to  any  allotment  of  land  under 
any  law  or  treaty  (and  in  said  suit  the  parties 
thereto  shall  be  the  claimant  as  plaintiff  and 
the  United  States  as  party  defendant)  ;  and 
the  judgment  or  decree  of  any  such  court  in 
favor  of  any  claimant  to  an  allotment  of  land 
shall  have  the  same  effect,  when  properly  certi- 
fied to  the  Secretary  of  the  Interior,  as  if  such 
allotment  had  been  allowed  and  approved  by 
him  *  *  * :  Provided,  That  the  right  of 
appeal  shall  be  allowed  to  either  party  as  in 
other  cases. 


So  far  as  is  material,  section  1  of  the  Act  of  June 
25,  1910,  36  Stat.  855,  25  U.  S.  C.  sec.  372,  provides: 

When  any  Indian  to  whom  an  allotment  of 
land  has  been  made,  or  may  hereafter  be  made, 
dies  before  the  expiration  of  the  trust  period 
and  before  the  issuance  of  a  fee  simple  patent, 
without  having  made  a  will  disposing  of  said 
allotment  as  hereinafter  provided,  the  Secre- 
tary of  the  Interior,  upon  notice  and  hearing, 
under  such  rules  as  he  may  prescribe,  shall  as- 
certain the  legal  heirs  of  such  decedent,  and 
his  decision  thereon  shall  be  final  and  con- 
clusive. 

QUESTIONS   PRESENTED 

Appellant  ])rought  suit  under  the  act  of  Fel^ruary  6, 
1901,  31  Stat.  760,  25  U.  S.  C.  sec.  345,  to  secure  al- 
lotments selected  by  himself  and  his  deceased  wife. 
He  alleged  he  was  her  sole  heir.  A  final  judgment 
was  entered  that  he  was  her  sole  heir  and  as  such  en- 
titled to  a  trust  patent  for  her  allotment.  Thereafter, 
the  Secretary  of  the  Interior,  pursuant  to  the  act 
of  June  25,  1910,  36  Stat.  855,  25  U.  S.  C.  sec.  372, 
foimd  that  the  wife  had  a  daughter  by  adoption  and 
that  she  was  heir  to  one-half  of  the  allotment.  Appel- 
lant brought  this  suit  to  cancel  the  daughter's  trust 
patent  as  a  cloud  upon  his  title.  The  following  ques- 
tions are  presented  by  the  appeal  from  a  decree  sus- 
taining her  right  to  the  trust  patent : 

1.  Whether  the  judgment  declaring  appellant  to  be 
sole  heir  concludes  the  daughter  who  was  not  a  party 
to  the  suit. 

2.  Whether  the  judgment  was  void  because  the 
court  was  without  jurisdiction  over  the  subject  matter, 


i.  e.,  the  ascertainment  of  heirs  of  a  deceased  allottee 
who  died  during  the  trust  period. 

3.  Whether  the  decision  of  the  Secretary  of  the  In- 
terior that  the  daughter  was  an  heir  of  the  deceased 
allottee  may  be  reviewed  by  the  courts. 

STATEMENT 

Appellant  Lee  Arenas  brought  this  action  against 
the  United  States  and  Eleuteria  Brown  Arenas,  also 
known  as  Delia  Nicholson  (and  hereafter  called  appel- 
lee). He  asked  for  a  judgment  (1)  canceling  a 
patent  whereby  the  United  States  conveyed  in  trust 
to  appellee  an  undivided  one-half  interest  in  lands  of 
the  Palm  Springs  Reservation  selected  for  allotment 
by  his  deceased  wife  Guadaloupe  and  (2)  quieting 
his  equitable  title  to  the  lands  as  sole  heir  of  the  dead 
woman.  He  alleged  that  his  equitable  title  as  sole 
heir  had  been  established  by  the  final  judgment  in  an 
earlier  suit  brought  by  him  against  the  United  States 
in  the  same  court  (No.  1321  O'C  Civil)  and  that  the 
subsequent  trust  patent  to  appellee  was  repugnant  to 
that  judgment  (R.  2-10). 

Defendants  filed  an  answer  (R.  11-19)  in  which 
they  asserted  (R.  16-17)  that  the  judgment  in  No.  1321 
did  not  bind  appellee  because  she  was  not  a  party  to 
that  suit  and  because  jurisdiction  exclusively  and  con- 
clusively to  determine  those  entitled  to  Guadaloupe 's 
allotment  was  vested  in  the  Secretary  of  the  Interior. 
And  they  alleged  that  the  Secretary — by  decision  of 
the  Examiner  of  Inheritance  assigned  to  the  Palm 
Springs  Reservation — had  determined  that  appellant 


and  appellee  were  each  entitled  to  an  undivided  one- 
half  interest  in  Guadaloupe's  allotment  and  in  con- 
sequence had  issued  to  appellee  the  trust  patent  of 
which  appellant  complained. 

When  the  case  came  on  for  trial  on  February  1, 
1951,  there  were  no  witnesses.  Appellant  put  in  evi- 
dence the  judgment  in  No.  1321  and  appellees  intro- 
duced the  record  made  before  the  Examiner  of 
Inheritance. 

On  Fel)ruary  19,  1951,  the  trial  court  filed  its 
opinion  (R.  20-52)  and  on  March  12,  1951,  it  filed 
findings  of  fact  (R.  71-80)  and  conclusions  of  law 
(R.  80-84)  and  entered  judgment  (R.  86-91). 

The  facts  determinative  of  this  appeal  are  not  con- 
troverted. As  stated  in  the  opinion  (R.  25-29)  and 
in  the  findings  (R.  71-80)  they  may  be  summarized 
as  follows: 

Appellant  is  a  member  of  the  Agua  Caliente  Band 
of  the  Mission  Indians  of  California  and  a  resident  of 
the  Palm  Springs  Reservation.  So  was  his  wife, 
Guadaloupe,   until  her   death  March   26,   1937. 

In  December  1940,  appellant  sued  the  United  States 
to  establish  inter  alia  that  he  was  entitled  to  trust 
patents  for  (1)  an  allotment  selected  by  him  and  (2) 
an  allotment  selected  by  his  deceased  wife,  of  whom, 
so  he  alleged,  he  was  sole  heir.  This  suit  is  No.  1321 
O'C  Civil.  It  was  brought  pursuant  to  section  1  of 
the  act  of  February  6,  1901,  31  Stat.  760,  25  U.  S.  C. 
sec.  345.  Appellee  was  not  made,  nor  did  she  become, 
a  party  to  the  suit.  In  1945,  the  district  court  entered 
judgment  that,  in  addition  to  being  entitled  to  a  trust 
patent  effective  as  of  June  21,  1923,  for  the  allotment 


selected  by  him,  appellant,  as  the  sole  heir  of  Guada- 
loupe,  was  entitled  to  a  similar  trust  patent  for  the 
allotment  selected  by  her.  In  1946,  this  Court  modi- 
fied the  judgment  so  as  to  make  the  patents  effective 
as  of  May  29, 1927." 

On  Fel)ruary  24,  1949,  a  trust  patent  to  47  acres 
in  the  reservation  was  issued  to  the  heirs  of  Guada- 
loupe.  The  heirs  were  not  named.  The  patent  de- 
clared the  United  States  would  hold  the  land  in  trust 
for  25  years  from  May  29,  1937. 

On  July  25,  1949,  under  authority  conferred  on 
the  Secretary  of  the  Interior  by  section  1  of  the  act 
of  June  25,  1910,  36  Stat.  855,  25  U.  S.  C.  sec.  372, 
the  Examiner  of  Inheritance  assigned  to  the  Pahn 
Springs  Reservation  held  that  as  daughter  of  Guada- 


-  To  refresh  the  memory  of  the  Court  the  litigation  in  Xo.  1321 
O'C  Civil  is  summarized  as  follows : 

At  first,  appellant's  complaint  was  dismissed  on  the  ground 
that  the  case  was  ruled  by  this  Court's  earlier  decision  in  St.  Marie 
V.  United  States,  108  F.  2d  876  (1940),  certiorari  denied  because 
not  applied  for  in  time,  311  U.  S.  652.  This  Court  affirmed  the 
judgment  of  dismissal.  137  F.  2d  199  (1943).  The  Supreme 
Court  granted  certiorari  and  reversed  directing  that  the  Govern- 
ment be  required  to  answer  the  complaint.     322  U.  S.  419  (1944). 

After  the  Government  answered,  there  was  a  trial  and  judgment 
for  appellant.  60  F.  Supp.  411  ( 1945 ) .  The  Court  affirmed  with 
a  modification  the  judirment  insofar  as  it  awarded  appellant  allot- 
ments on  account  of  his  selection  and  that  of  Guadaloupe,  but  re- 
versed so  much  of  the  judgment  as  awarded  him  allotments  on 
account  of  his  dead  father  and  brother.  158  F.  2d  730  (1946). 
The  Supreme  Court  denied  appellant's  petition  for  certiorari 
seeking  review  of  the  latter  part  of  this  Court's  judofment  and 
accordingly  denied  the  Government's  petition  asking  that,  if 
appellant's  petition  was  granted,  the  Court  also  review  the  part  of 
the  judgment  holding  he  was  entitled  to  allotments  for  himself 
and  Guadaloupe.     331  U.  S.  842  (1947). 


loupe,  adopted  '4n  accordance  with  the  established 
Indian  Tribal  Custom,"  appellee  was  ''entitled  to  an 
undivided  one-half  interest  of  the  allotment  covered 
by  the  trust  patent  to  the  heirs  of  Guadaloupe."  ^ 
Appellant  was  held  entitled  to  the  other  half  interest. 
He  was  notified  of  the  decision  the  same  day  and 
advised  that  it  would  become  final  unless  a  petition 
for  rehearing  was  filed  within  60  days.  He  did  not 
apply  for  rehearing.  Accordingly,  on  November  8, 
1949,  the  United  States  issued  a  trust  patent  to  ap- 
pellee declaring  her  the  owner  of  an  undivided  half 
interest  in  Guadaloupe's  allotment. 

Upon  the  basis  of  the  foregoing  facts,  the  trial 
court  concluded  as  a  matter  of  law  (R.  80-84)  that 
the  judgment  in  No.  1321  insofar  as  it  purported  to 
determine  that  appellant  w^as  sole  heir  of  Guadaloupe 
was  void  because  exclusive  jurisdiction  to  determine 
that  matter  was  vested  in  the  Secretary  of  the  Interior 
and  because  appellee  was  not  a  i)arty  to  the  suit. 
The  court  further  concluded  that  the  decision  of  the 
Examiner  of  Inheritance  determining  that  the  heirs 
of  Guadaloupe  were  appellant  and  appellee  and  that 
each  was  entitled  to  a  trust  patent  for  an  undivided 
half  interest  in  Guadalouj^e's  allotment  was  binding 
on  the  parties  and  res  adjudicata  of  the  issues  pre- 
sented by  this  suit. 

^  On  May  19,  1949,  notices  had  been  mailed  to  appellant  and  ap- 
pellee and  posted  in  five  public  places  announcing  that  a  hearing 
would  be  held  at  the  Indian  Office  at  Palm  Springs  on  the  follow- 
ing June  8  at  1 :  00  p.  m.  to  determine  the  heirs  of  the  late  Guada- 
loupe Arenas.  There  was  a  hearing  at  the  time  and  place  specified 
in  the  notice.  Lee  and  Eleuteria  appeared  at  the  hearing  and 
participated  therein  (Fdg.  VIII,  R.  77-78) . 
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Accordingl}^  the  court  entered  judgment  (R.  86-91) 
enjoining  appellant  from  interfering  with  appellee's 
possession,  use,  and  enjoyment  of  her  share  of  the 
allotment  and  from  interfering  with  the  Govern- 
ment's performance  of  the  duties  impoLied  upon  it  in 
connection  with  the  trust  patent. 

ARGUMENT 

I 

Appellee  is  not  bound  by  the  judgment  in  No.  1321 

No  one  is  concluded  by  the  judgment  entered  in 
a  suit  to  Avhich  he  is  not  a  party.  Appellee  was  not  a 
party  in  No.  1321.  Therefore,  she  was  not  deprived 
of  her  rights  as  an  heir  of  Guadaloupe  by  the  judg- 
ment entered  in  that  suit  declaring  that  appellant 
was  the  sole  heir. 

To  avoid  the  impact  of  the  foregoing,  appellant 
points  out  that  the  United  States,  which  was  in  No. 
1321,  was  also  trustee  of  appellee  and  asserts  that  in 
'*a  large  and  we  believe  controlling  sense,  [whatever 
that  may  mean]  she  *  *  *  by  virtue  of  privity, 
is  likewise  bound  through  her  trustee"  (Br.  16).  The 
assertion  does  not  deserve  consideration.  In  suing  the 
United  States  as  sole  heir  of  Guadaloupe  for  a  trust 
patent  for  her  alloment,  appellant  did  not  allege  that 
appellee  claimed  to  be  part  heir  of  Guadaloupe.  It 
is  obvious  therefore  that  he  did  not  call  on  the  United 
States  to  represent  appellee  and  also  that  in  fact  she 
was  not  represented.  Consequently,  the  assertion  has 
no  substance  and  its  acceptance  would  be  utterly  un- 
just to  api)cllee.    Indeed,  this  Court  has  hitherto  held 


i 


d 

that  in  defending  a  suit  brought  under  the  Act  of 
February  6,  1901,  31  Stat.  7b0,  25  U.  S.  C,  sec.  345 
(as  was  the  situation  in  No.  1321),  the  United  States 
does  not  refjresent  Indian  wards  who  are  not  named 
in  the  complaint  and  hence  that  these  wards  are  not 
conchided  by  the  judgment  entered  in  the  suit.  Ya- 
Koot-Sa  V.  United  States,  262  Fed.  398  (1920).  It  is 
clear  therefore  that  as  heir  to  Guadaloupe  appellee 
was  not  represented  in  No.  1321  and  so  is  not  bound 
by  the  judgment  therein. 

II 

The  district  court  had  no  power  to  determine  the  heirs  of 

Guadaloupe 

Section  1  of  the  Act  of  June  25,  1910,  36  Stat.  855, 
25  U.  S.  C.  sec.  372  provides:  "When  any  Indian  to 
whom  an  allotment  of  land  has  been  made,  or  may 
hereafter  be  made,  dies  before  the  expiration  of  the 
trust  period  and  before  the  issuance  of  a  fee  simple 
l^atent,  *  *  *  the  Secretary  of  the  Interior,  upon 
notice  and  hearing,  under  such  rules  as  he  may  pre- 
scribe, shall  ascertain  the  legal  heirs  of  such  decedent, 
and  his  decision  thereon  shall  be  final  and  conclusive. ' ' 
Tlius,  the  1910  Act  required  the  Secretary  of  the  In- 
terior to  ascertain  the  legal  heirs  of  an  Indian  allottee 
who  dies  during  the  trust  period.  Its  enactment 
ended  pending  suits  to  ascertain  heirs  of  dead  allottees 
holding  under  trust  patents,  prevented  institution  of 
future  suits  for  that  purpose,  and  prohibited  judicial 
examination  or  revision  of  the  Secretary's  decisions 
in  such  cases.    Hallowell  v.  Commons,  239  U.  S.  506, 
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508  (1916)  ;  Lmie  v.  Mickadiet,  241  U.  S.  201,  209,  et 
seq.  (1916)  ;  United  States  v.  Bowling,  256  U.  S.  484 
(1921)  ;  First  Moon  v.  White  Tail,  270  U.  S.  243,  244 
(1926). 

Appellant  contends  that  nonetheless  in  No.  1321 
the  district  court  ascertained  that  he  is  the  sole  legal 
heir  of  Guadaloupe — an  Indian  allottee  who  died 
during  the  trust  period — and  that  its  judgment  is  con- 
clusive. He  relies  (Br.  16-20)  on  the  fact  that  the 
judgment  has  become  final  and  invokes  the  rule  that  a 
final  judgment  cannat  be  collaterally  attacked,  even 
if  the  court  has  erroneously  assumed  or  held  that  it 
had  jurisdiction.  See  e.  g.,  Des  Moines  Nav.  Co.  v. 
lotva  Homestead  Co.,  123  U.  S.  552,  557,  et  seq.  (1887)  ; 
Dowell  V.  Applegate,  152  U.  S.  327,  340  (1894)  ;  Stoll 
V.  Gottlieb,  305  U.  S.  165,  171  (1938). 

But  that  rule  applies  only  where  the  court  has  the 
power  to,  indeed  is  required  to,  determine  whether 
it  has  jurisdiction.  Consequently  its  assumption  or 
conclusion  in  favor  of  jurisdiction  is  merely  erroneous 
and  so  does  not  make  void  its  final  judgment.  Ac- 
cordingly, it  is  well-settled  that  a  Federal  court  has 
power  to  determine  the  existence  of  diversity  of 
citizenship  and  of  the  requisite  jurisdictional  amount. 
Similarly,  an  equity  court  has  power  to  determine 
the  want  of  an  adequate  remedy  at  law.  Final  judg- 
ments following  such  determinations  are  unassailable. 

However,  a  "court  does  not  have  the  power,  by 
judicial  fiat,  to  extend  its  jurisdiction  over  matters 
l^eyond  the  scope  of  the  authority  granted  it  by  its 
creators."    Stoll  v.  Gottlieb,  305  U.  S.  165,  171  (1938). 
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Where  the  court  has  no  power  over  the  subject  matter 
sought  to  be  litigated,  i.  e.,  to  decide  the  issues  raised 
by  the  pleadings,  it  is  not  authorized  to  determine 
that  it  has  and  its  judgment  purporting  to  pass  on 
the  subject  matter  is  a  nullity.  No  one,  we  assume, 
would  think  that  the  decree  of  a  Federal  court  pur- 
porting for  example  to  grant  a  divorce  became  valid 
if  it  happened  to  become  final.  As  the  Supreme  Court 
said  in  Elliott  v.  Piersol,  1  Pet.  328,  340-341  (1828)  : 

Where  a  court  has  jurisdiction,  it  has  a  right 
to  decide  eveiy  question  which  occurs  in  the 
cause;  and  whether  its  decision  be  correct  or 
otherwise,  its  judgment,  until  reversed,  is  re- 
garded as  binding  in  every  other  court.  But 
if  it  act  without  authority,  its  judgments  and 
orders  are  regarded  as  nullities.  They  are  not 
voidable,  but  simply  void,  and  form  no  bar 
to  a  recovery  sought  even  prior  to  a  reversal 
in  opposition  to  them.  They  constitute  no  jus- 
tification; and  all  persons  concerned  in  execut- 
ing such  judgments  or  sentences  are  considered 
in  law  as  trespassers. 

This  distinction  runs  through  all  the  cases 
on  the  subject;  and  it  proves  that  the  juris- 
diction of  any  court  exercising  authority  over 
a  subject,  may  be  inquired  into  in  every  court, 
when  the  proceedings  of  the  former  are  relied 
on  and  brought  before  the  latter  by  the  party 
claiming  the  benefit  of  such  proceedings. 

In  Elliott  v.  Piersol,  the  court  found  that  a  State 
court  was  not  empowered  by  statute  to  approve  a 
certificate  of  its  clerk  and  hence  that  its  judgment 
was  void.     Similarly  void  were  a  Land  Department 


12 

decision  disposing  of  land  which  Congress  had  said 
should  be  kept  {Wilcox  v.  Jackson,  13  Pet.  498,  511 
(1839)),  a  State  court  judgment  validating  an  in- 
choate Spanish  title  {Rickey's  Lessee  v.  Stewart,  3 
How.  750,  762  (1844)),  a  State  court  judgment  in  a 
case  occurrmg  beyond  the  limits  of  the  territorial 
jurisdiction  conferred  on  it  by  statute  {Thompson 
V.  Whitman,  18  Wall.  457,  467  (1873)),  and  a  Federal 
court  injunction  restraining  a  municipality  from 
removing  one  of  its  officers.  In  Re  Sawyer,  124  U.  S. 
200,  220-222  (1888).  In  the  case  last  cited,  the  Court 
speaking  through  Mr.  Justice  Gray  said: 

We  do  not  rest  our  conclusion  in  this  case, 
in  any  degree,  upon  the  ground,  suggested  in 
argument,  that  the  bill  does  not  show  a  matter 
in  controversy  of  sufficient  pecuniary  value  to 
support  the  jurisdiction  of  the  Circuit  Court; 
because  an  aj^parent  defect  of  its  jurisdiction 
in  this  respect,  as  in  that  of  citizenship  of 
parties,  depending  upon  an  inquiry  into  facts 
which  might  or  might  not  support  the  juris- 
diction, can  be  availed  of  only  by  appeal  or 
writ  of  error,  and  does  not  render  its  judg- 
ment or  decree  a  nullity.  *  *  *  D^s  Moines 
Navigation  Co.  v.  Iowa  Homestead  Co.,  123 
U.  S.  552. 

Neither  do  we  say  that,  in  a  case  belonging 
to  a  class  or  subjects  which  is  within  the  juris- 
diction both  of  courts  of  equity  and  of  courts 
of  law,  a  mistake  of  a  court  of  equity,  in  decid- 
ing that  in  the  particular  matter  before  it 
there  could  be  no  full,  adequate  and  complete 
remedy  at  law,  will  render  its  decree  absolutely 
void. 
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But  the  ground  of  our  conclusion  is,  that, 
whether  the  proceedings  of  the  city  council  of 
Lincoln  for  the  removal  of  the  police  judge, 
upon  charges  of  misappropriating  moneys  be- 
longing to  the  city,  are  to  be  regarded  as  in 
their  nature  criminal  or  civil,  judicial  or  merely 
administrative,  they  relate  to  a  subject  which 
the  Circuit  Court  of  the  United  States,  sitting 
in  equity,  has  no  jurisdiction  or  power  over,  and 
can  neither  try  and  determine  for  itself,  nor 
restrain  by  injunction  the  tribunals  and  offi- 
cers of  the  State  and  city  from  trying  and 
determining. 

Congress,  by  enactment  of  the  act  of  June  25,  1910, 
36  Stat.  855,  25  U.  S.  C,  sec.  372,  has  withheld  from 
the  courts  the  power  to  ascertain  the  legal  heirs  of 
Indian  allottees  w^ho  die  during  the  trust  period.  Con- 
sequently, the  district  court  was  not  authorized  to  as- 
certain the  legal  heirs  of  Guadaloupe.  In  purport- 
ing to  do  so,  it  acted  on  subject  matter  over  w^hich  it 
had  no  jurisdiction.  In  consequence,  its  judgment 
that  appellant  was  sole  legal  heir  of  Guadaloupe  is,  as 
the  court  below  held,  a  nullity. 

Appellant  contends  (Br.  30-36)  however  that  the 
1910  act  does  not  apply  where  it  is  necessary  to  sue 
under  the  act  of  February  6,  1901,  31  Stat.  760,  25 
U.  S.  C,  sec.  345  (p.  2,  supra),  to  secure  an  allotment 
and  the  Indian  dies  before  judgment  is  entered  estab- 
lishing his  rights.  He  argues  that  in  such  a  situation 
the  court  which  has  entertained  the  suit  under  the 
1901  act  may  proceed  to  ascertain  the  legal  heirs  of 
the  deceased  allottee.  Neither  reason  nor  authority 
supports  the  contention. 
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On  the  contrary,  when  regard  is  had  to  the  unquali- 
fied direction  of  the  1910  act  that  the  Secretary  of  the 
Interior  ^' shall"  ascertain  the  heirs  (see  also  Hallo- 
tvell  V.  Commons,  239  U.  S.  506,  508)  and  to  the  ab- 
sence from  the  1901  act  of  any  provision  even  remotely 
suggesting  that  in  cases  brought  vmder  it  the  court 
should  make  the  finding,  it  is  evident  that  the  conten- 
tion depends  for  its  validity  upon  arbitrarily  limiting 
the  plain  meaning  of  the  1910  act,  finding  an  excep- 
tion— not  expressed  in  the  statute — to  the  Secretary's 
jurisdiction,  and  upon  enlarging  by  implication  the 
1901  act.  These  distortions  are  quite  unnecessary. 
The  right  of  a  deceased  allottee  to  an  allotment  can 
be  established  by  one  suing  in  a  representative  capac- 
ity and  hence  the  1901  act  can  be  given  full  effect 
without  the  court  going  on  to  an  inquiry  as  to  the 
allottee's  heirs.  On  the  other  hand,  since  the  court's 
judgment  in  favor  of  the  allotment  has  the  same  effect 
"as  if  such  allotment  had  been  allowed  and  approved 
by  him"  as  the  1901  act  provides,  the  Secretary  there- 
after is  in  as  good  position  to  ascertain  the  heirs  as 
if  he  had  made  the  allotment  of  his  own  volition. 
Here,  for  instance,  it  is  plain  that  the  judgment  in 
No.  1321  that  Guadaloupe  was  entitled  to  an  allotment 
could  have  been  made  without  the  further  attempt 
to  determine  that  appellant  was  her  sole  heir.  It  is 
equally  plain  that  the  judgment  in  No.  1321  did  not  as 
a  practical  matter  preclude  or  even  hinder  the  Secre- 
tary in  exercising  his  functions  under  the  1910  act." 

^  Appellant  contends  also  (Br.  10-16)  that  in  No.  1321  the  court 
had  power  to  determine  the  heirs  of  Guadaloupe  pursuant  to  the 
principle  (Br.  11)  that  "where  a  court,  and  especially  a  court  of 
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In  other  words,  contrary  to  appellant's  contention 
(Br.  35)  the  two  statutes  may  be  "harmonized"  by 
reading  them  as  they  are  written. 

Appellant's  contention  is  equally  unsupported  by 
judicial  authority.  The  first  case  cited  by  him,  Ge^-ard 
V.  United  States,  167  F.  2d  951  (C.  A.  9,  1948)  holds 
that  the  act  of  1901  permits  Indians  to  sue  the  United 
States  to  establish  the  invalidity  of  fee  patents  issued 
to  them  without  their  consent.  The  other,  First  Moon 
V.  White  Tail,  270  U.  S.  243  (1926)  (see  p.  10,  supra) 
holds  that  suit  may  not  be  maintained  to  set  aside 
the  Secretary's  determination  of  the  heirs  of  a  de- 
ceased allottee  under  the  act  of  1910. 

It  is  clear,  therefore,  that  the  jurisdiction  to  award 
allotments  to  Indians  vested  in  the  district  courts  by 
the  1901  act  does  not  divest  the  Secretary  of  the 
Interior  of  the  exclusive  jurisdiction  to  ascertain 
the  heirs  of  allottees  who  die  during  the  trust  period, 
conferred  by  the  1910  act. 

Ill 

The  decision  of  the  Secretary  of  the  Interior  that  appellee  is 
heir  of  Guadaloupe  Arenas  may  not  be  reviewed  by  the 
courts 

ApiDellant  correctly  states  (Br.  22)  that  the  Ex- 
aminer of  Inheritance  held  that  the  heirs  of  Guada- 


equity,  has  jurisdiction  of  the  j^arties  and  subject  matter  of  an 
action^  it  has  the  right  and  power  to  decide  every  question  which 
necessarily  occurs  in  the  cause,"  [Emphasis  supplied.]  But,  as 
has  been  shown  (pp.  9-13  supra)  the  court  in  No.  1321  lacked 
jurisdiction  over  appellee  and  over  the  subject  matter  of  heirship 
and  consequently  the  principle  invoked  does  not  apply.  Further- 
more, as  appears  just  above,  the  question  of  heirship  did  not  have 
to  be  decided  in  No.  1321. 
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loupe  ''determined  in  accordance  with  the  laws  of  the 
State  of  California"  were  appellant  and  appellee,  the 
latter  being  a  ''daughter  (adopted  by  decedent  in  ac- 
cordance with  established  Indian  Tribal  Custom)." 
(See  Fdg.  IX,  R.  78-79;  Deft's  Ex.  A). 

Appellant  contends  (Br.  21-29)  that  the  Examiner's 
decision  is  erroneous  and  that  he  is  not  concluded 
thereby.  But,  as  the  Statement  points  out  (p.  7 
supra),  appellant  did  not  avail  himself  of  the  oppor- 
tunity to  have  the  Examiner's  decision  reviewed, 
an  thus  failed  to  exhaust  his  administrative  remedies. 
Consequently — even  assuming  that  the  correctness  of 
the  decision  presented  a  question  which  the  courts 
could  decide — it  cannot  be  raised  by  appellant.  Mil- 
Jieim  V.  Moffat  Tunnel  Dist.,  262  U.  S.  710,  723  (1923)  ; 
McGregor  v.  Hogan,  263  U.  S.  234,  238  (1923)  ;  Gold- 
smith V.  Bd.  of  Tax  Appeals,  270  U.  S.  117, 123  (1926). 

Even  apart  from  the  foregoing  the  contention  may 
not  be  considered.  The  allotment  is  held  in  trust  by 
the  United  States  under  the  administration  of  the 
Secretary  of  the  Interior.  So  long  as  this  continues, 
the  courts  have  no  power  to  question  that  official's 
administration  of  the  allotted  property.  His  deter- 
mination of  the  heirs  is,  by  the  act  of  June  25,  1910, 
made  "final  and  conclusive."  As  the  Supreme  Court 
has  said:  "The  words  'final  and  conclusive'  describing 
the  power  given  to  the  Secretary  *  *  *  must  be 
treated  as  absolutely  excluding  the  right  to  review  in 
the  courts  *  *  *  the  question  of  fact  as  to  who 
were  the  heirs  of  an  allottee,  thereby  causing  that 
question  to  become  one  within  the  final  and  conclusive 
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competency  of  the  administrative  authority. "  Lane 
V.  Michadiet,  241  U.  S.  201,  209  (1916). 

The  cases  cited  by  appellant  (Br.  28)  did  not 
concern  property  under  the  control  of  the  Secretary 
of  the  Interior.  Thus,  Dixon  v.  Cox,  268  Fed.  285, 
289-290  (C.  A.  8,  1920)  upon  which  appellant  leans 
(Br.  28-29)  involved  property  which  had  ceased  to 
be  restricted.  Legal  title  had  vested  in  the  defend- 
ant, w^hom  the  Secretary  during  the  trust  period  had 
found  to  be  the  heir  of  a  deceased  allottee.  Plaintiffs 
sought  to  avoid  the  Secretary's  decision  by  imposing 
upon  the  property  a  trust  in  their  favor.  It  was 
in  this  context  that  the  court  in  the  passage  quoted 
by  appellant  stated  that  the  Secretary's  decision  could 
be  ''avoided"  by  proof  that  it  was  induced  by  fraud 
or  error  of  law  or  that  it  was  unsupported  by 
evidence.^ 

Hanson  v.  Hoffman,  113  F.  2d  780  (C.  A.  10,  1940) 
also  cited  by  appellant,  was  a  suit  to  invalidate  a 
will  which  had  been  approved  by  the  Secretary  of 
the  Interior  disposing  of  property  still  under  restric- 


^  Earlier  in  its  opinion,  the  court  said  (268  Fed.  at  p.  288) 
that: 

*  *  *  the  question  of  the  validity  and  effect  of  that  act  [act 
of  June  25,  1910]  and  of  the  jurisdiction  of  the  Secretary  of  the 
Interior  to  hear,  ascertain  and  decide  who  were  the  parties  entitled 
by  descent  to  the  allotments  of  deceased  Indians  described  therein, 
has  been  repeatedly  considered  and  conclusively  determined  by 
the  Supreme  Court  and  by  other  Federal  courts,  and  they  have 
uniformly  sustained  the  act,  the  power  of  the  Congress  to  enact 
it,  the  jurisdiction  of  the  Secretary  to  decide  the  questions  of 
heirship,  and  the  finality  of  his  decisions. 
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tion  and  of  other  property  freed  of  restriction.  The 
court  held  that  the  projoerty  freed  of  restriction  could 
be  impressed  with  a  trust  in  favor  of  one  complaining 
of  the  Secretary's  approval  if  in  fact  that  action  was 
induced  by  extrinsic  fraud.  However,  so  far  as  con- 
cerned property  still  under  restriction,  the  court  held 
that  the  Secretary's  action  could  not  l^e  reviewed. 

In  any  event,  the  decision  of  the  Examiner  of  In- 
heritance was  correct.  Section  5  of  the  act  of  Jan- 
uary 12,  1891,  26  Stat.  712,  713,  provides  that  the 
trust  patents  covering  the  allotments  shall  declare  that 
for  25  years  the  United  States  will  hold  the  land 
in  trust  for  the  allottee  or,  in  the  case  of  his  decease, 
"his  heirs  according  to  the  laws  of  the  State  of  Cali- 
fornia." Appellant  contends  (Br.  22-25)  that  the 
1891  act  required  that  appellee  be  adopted  pursuant 
to  the  provisions  of  the  California  Civil  Code  in  order 
to  inherit  from  Guadaloupe  and  says — correctly 
enough —  that  the  Code  does  not  provide  for  the  adop- 
tion of  a  minor  child  "in  accordance  with  established 
Indian  Tribal  Custom." 

The  1891  act  does  not  contain  this  requirement.  It 
requires  only  that  the  allotted  lands  shall  pass  accord- 
ing to  the  California  succession  or  descent  statutes. 
The  California  statutes  in  respect  of  adoption  are  not 
succession  or  descent  statutes.  Rather  they  prescribe 
the  method  whereby  a  status  is  created.  Estate  of 
Grace,  88  C.  A.  2d  956,  959,  200  P.  2d  189  (1949). 

Section  5  of  the  1891  act  here  involved  is  the  same 
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as  an  1882  act  concerning  allotments  to  Omaha  Indians 
in  Nebraska.  In  Halloivell  v.  Commons,  210  Fed.  793 
(C.  A.  8,  1914),  affirmed  239  U.  S.  506  (1916),  the 
court  while  declining  to  determine  the  heirs  of  a 
deceased  allottee  because  of  the  act  of  June  25,  1910, 
discussed  the  status  of  the  child  of  a  polygamous 
marriage.  While  Nebraska  law  prohibited  such  a 
marriage  and  made  its  offspring  illegitimate,  it  was 
permitted  by  tribal  custom.    The  court  said  (p.  800)  : 

The  right  of  [the  child]  to  be  considered  an 
heir  according  to  the  laws  of  Nebraska  is  in 
no  wdse  dependent  upon  her  parents  having 
been  married  according  to  the  laws  of  Nebraska. 
This  Indian  tribe  at  the  date  of  the  marriage 
*  *  *  was  a  semi-independent  power,  and, 
though  dwelling  within  the  State  of  Nebraska, 
it  could  make  no  laws  affecting  the  customs 
among  these  Indians,  and  least  of  all  could  any 
laws  on  marriage  of  Nebraska  have  any  effect 
among  the  members  of  such  Indian  tribe. 

So  also  appellee's  right  to  be  considered  an  heir  of 
Guadaloupe  according  to  the  laws  of  California  is  in 
no  wise  dependent  upon  her  being  adopted  according 
to  the  laws  of  that  State.  It  is  enough  that,  as  the 
Examiner  of  Inheritance  determined,  she  was  adopted 
''in  accordance  with  established  Indian  Tribal  Cus- 
tom." By  adoption  in  this  manner,  she  attained  a 
status  which  under  the  California  statutes  of  descent 
and   succession   made   her   the   heir   of   Guadaloupe. 
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Consequently,  the  Examiner's  determination  of  heir- 
ship was  in  accord  with  California  law. 

CONCLUSION 

The  judgment  should  be  af&rmed. 
Respectfully  submitted. 

A.  Devitt  Vanech, 
Assistant  Attorney  General^ 
Ernest  A.  Tolin, 
United  States  Attorney, 

Los  Angeles,  California, 
Irl  D.  Brett, 
Special  Assistant  to  the 
Attorney  General, 
Los  Angeles,  California, 
John  F.  Cotter, 
Edmund  B.  Clark, 
Attorneys,  Department  of  Justice, 

Washington,  D.  C. 

September  1951. 
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Statement. 

Appellees  contend  (1)  that  "Appellee  (Eleuteria  Brown 
Arenas)  is  not  bound  by  the  judgment  in  No.  1321;"  (2) 
that  "The  district  court  had  no  power  to  determine  the 
heirs  of  Guadaloupe;"  and  (3)  that  "The  decision  of  the 
Secretary  of  the  Interior  that  appellee  (Eleuteria)  is  heir 
of  Guadaloupe  Arenas  may  not  be  reviewed  by  the  courts." 
All  of  these  questions  are  discussed  in  appellant's  opening 
brief.  In  view  of  the  position  taken  by  appellees,  how- 
ever, further  discussion  is  necessary. 


— 2— 

ARGUMENT. 

I. 

The  United  States  Is  Bound  by  the  Former  Judgment. 

The  United  States  does  not  claim  that  it  is  not  bound 
by  the  judgment  in  Case  No.  1321.  It  claims  only  that 
Eleuteria  Brown  Arenas  is  not  bound  by  said  judgment, 
because  she  was  not  a  party  to  the  suit  wherein  it  was 
rendered. 

If  the  United  States  is  bound  by  said  judgment,  as 
tacitly  conceded,  then  its  officers  and  agents  are  also  bound 
thereby.  The  Secretary  of  the  Interior,  as  an  officer  of 
the  Government,  is  bound  by  that  judgment;  and,  there- 
fore, he  was  without  right  to  make  determinations  of  heir- 
ship contrary  thereto.  The  judgment  in  Case  No,  1321  is 
a  valid  and  binding  judgment  against  the  United  States. 
(See  authorities  cited  in  the  Opening  Brief,  pages  11-16.) 
Moreover,  the  attack  now  made  by  the  United  States  on 
said  judgment  is  a  collateral  attack  not  permitted  under 
well  settled  rules  of  law.     (See  Op.  Br.  pp.  16-20.) 

It  is  immaterial  whether  or  not  Eleuteria  is  bound  by 
the  former  judgment.  The  record  in  this  case  shows 
affirmatively,  and  beyond  any  question,  that  she  was  not 
the  natural,  or  the  adopted,  daughter  of  Guadaloupe 
Arenas,  hence  was  not  an  heir  of  Guadaloupe.  [See  De- 
fendants' Exhibit  "A."] 
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II. 

The   District   Court   Had   Power  to   Determine   That 
Lee  Arenas  Was  the  Sole  Heir  of  Guadaloupe. 

Appellees  disregard  the  fact  that  the  adjudication  in  the 
former  judgment,  namely,  that  Lee  Arenas  was  the  sole 
heir  of  Guadaloupe,  was  incidental,  but  necessary,  to  a 
judicial  determination  of  his  right  to  the  lands  selected 
by  her  for  allotment.  They  also  ignore  the  point  made  by 
appellant  (Op.  Br.  p.  30)  that  the  authority  of  the  Secre- 
tary of  the  Interior  to  determine  heirship  is  limited  to  cases 
where  an  allotment  was  made  and  a  trust  patent  was  issued 
to  the  Indian  during  his,  or  her,  lifetime  and  who  died 
during  the  trust  period.  We  submit  that  the  proper  dis- 
tinction between  an  ordinary  heirship  proceeding,  where 
the  Secretary  has  exclusive  jurisdiction,  and  that  involved 
herein  was  made  by  this  Court  in  Gerard  v.  United  States, 
167  F.  2d  951,  953,  and  in  the  other  cases  cited  in  the 
opening  brief,  pages  33-35. 

The  position  taken  by  the  United  States,  if  sustained, 
would  lead  to  the  illogical  conclusion  that  a  court  of  equity 
having  jurisdiction  of  the  parties  and  of  the  subject  matter 
of  the  suit  cannot  decide  questions  which  necessarily  arise 
in  the  cause,  that  is.  questions  necessary  to  a  decision. 
This  is  not  and  has  never  been  the  law  in  the  United  States. 
For  more  than  a  century  it  has  been  settled  law  "that, 
where  a  court  has  jurisdiction,  it  has  a  right  to  decide  every 
question  which  occurs  in  the  cause."  {Peck  v.  Jenness,  48 
U.  S.  612,  12  L.  Ed.  841.  See  other  cases  cited,  to  like 
effect,  at  pp.  11-15,  Op.  Br.) 


iir. 

The  Determination  of  Heirship  by  the  Secretary  of  the 
Interior  May  Be  Reviewed  by  the  Courts  Because 
of  Fraud,  or  for  Error  of  Law  Upon  the  Facts 
Found,  or  Where  There  Is  No  Evidence  to  Sup- 
port the  Determination. 

The  Examiner  of  Inheritance  is  appointed  by  and  acts 
for  the  Secretary  of  the  Interior  in  matters  pertaining  to 
Indian  heirship.  His  act  is  the  act  of  the  Secretary. 
Neither  is  sacrosanct. 

Appellees  have  advanced  the  customary  departmental 
contention  that  appellant  has  not  exhausted  the  administra- 
tive remedy  of  appeal  from  the  determination  of  the  Exam- 
iner of  Inheritance,  hence,  they  say  in  effect  that  the  abso- 
lute invalidity  of  that  determination  cannot  now  be  chal- 
lenged. No  such  conclusion  is  justified  by  the  facts  and 
the  law  of  this  case. 

The  Act  of  June  25,  1910,  as  amended  (28  U.  S.  C.  A., 
Section  372)  provides: 

"When  any  Indian  to  whom  an  allotment  of  land 
has  been  made  *  *  *  dies  before  the  expiration  of 
trust  period  *  *  *  the  Secretary  of  the  Interior, 
upon  notice  and  hearing,  under  such  rules  as  he  may 
prescribe  shall  ascertain  the  legal  heirs  of  such  dece- 
dent, and  his  decision  thereon  shall  be  final  and  con- 
clusive." 

Any  determination  of  heirship  made  under  this  statute 
is,  and  of  necessity  must  be,  the  act  of  the  Secretary.  The 
Act  does  not  provide  for  any  appeal  from  his  determina- 
tion ;  on  the  contrary,  it  is  made  final  and  conclusive. 

If  the  Secretary  chooses  to  act  through  a  subordinate, 
or  agent,  as  was  done  in  this  case,  the  act  of  such  sub- 
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ordinate,  or  ag^ent,  is  the  act  of  the  Secretary.  It  is  beg- 
ging the  question  to  say  that  an  appeal  must  be  taken 
from  the  agent's  action,  notwithstanding  the  fact  that  the 
Act  makes  no  provision  or  requirement  for  an  appeal. 

The  cases  cited  by  appellees  are  not  in  point.  In  each 
such  case  the  aggrieved  party  had  a  statutory  right  and 
duty  to  appeal.    No  such  right  or  duty  exists  here. 

Appellees  assert  that  as  long  as  the  United  States  holds 
an  allotment  in  trust  the  courts  have  no  power  to  question 
the  administration  thereof  by  the  Secretary  of  the  In- 
terior. They  then  say  ''his  determination  of  the  heirs  is 
*  *  *  'final  and  conclusive'."  They  ignore  the  cases 
holding  that 

"his  decision  upon  the  issue  of  heirship  *  ^  ^ 
may  undoubtedly  be  avoided  by  a  suit  in  a  court  of 
equity  on  account  of  fraud  which  induced  it,  on  ac- 
count of  error  of  law  upon  facts  found,  conceded,  or 
established  beyond  dispute  at  the  hearing  before  him, 
or  on  the  ground  that  at  the  close  of  such  hearing 
there  was  no  evidence  to  support  his  finding  on  a  ma- 
terial issue  of  fact  which  controlled  the  result." 

DLvon  V.  Cox,  268  Fed.  285,  289-290. 

See,  also,  other  cases  cited  in  Opening  Brief,  pages  28-29, 
to  the  same  efifect. 

In  the  instant  case  the  order  of  the  Examiner  of  Inheri- 
tance determining  that  Eleuteria  was  adopted  by  Guada- 
loupe  is  challenged.  [Tr.  p.  7,  lines  1-17.]  In  the  Open- 
ing Brief,  pages  22-28,  it  is  shown  that  there  is  no  evi- 
dence showing,  or  tending  to  show,  that  Guadaloupe 
adopted  Eleuteria  under  the  laws  of  the  State  of  Cali- 
fornia or  in  accordance  with  Indian  tribal  custom.  All  of 
the  affirmative  and  positive  evidence  shows  that  there  was 
no  tribal  custom  in  respect  to  adoption  of  a  minor  by  a 


member  of  the  Palm  Springs  Band,  and  that  Guadaloupe 
never  intended  to  adopt  and  did  not  adopt  Eleuteria.  [See 
Defendants'  Exhibit  "A,"  and  Op.  Br.  pp.  26-27.] 

There  can  be  no  donbt  that  the  Examiner  erred  in  his 
holding  that  Guadaloupe  adopted  Eleuteria  in  accordance 
with  established,  or  any,  Indian  tribal  custom.  It  is 
equally  certain  that  he  erred  in  holding  that  Eleuteria  was 
an  heir  of  Guadaloupe  "in  accordance  with  the  laws  of  the 
State  of  California."  Since  Eleuteria  was  not  related  by 
blood  to  Guadaloupe,  the  Examiner's  conclusion  that  she 
was  an  heir  must  rest  solely  upon  the  alleged  adoption.  If 
there  was  no  adoption,  then  Eleuteria  could  not  be  an  heir 
of  Guadaloupe. 

The  record  [Exhibit  "A"]  negatives  the  claim  of  adop- 
tion. The  determination  that  Eleuteria  was  adopted  by 
Guadaloupe  has  no  support  in  the  evidence,  and  for  that 
reason  it  may  and  should  be  held  invalid  by  the  courts. 
The  so-called  exclusive  jurisdiction  of  the  Secretary  does 
not  preclude  judicial  review  of  a  determination  of  heirship 
that  rests  on  fraud  or  error  of  law  under  the  facts,  or 
where  it  is  not  supported  by  the  facts.  At  least  two  of 
these  grounds  exist  in  this  case. 

The  judgment  should  be  reversed. 

Respectfully  submitted, 

John  W.  Preston, 
John  W.  Preston,  Jr., 
Oliver  O.  Clark, 
Jack  M.  Mills, 
David  D.  Sallee, 

Attorneys  for  Appellcmt. 
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In  the  District  Court  for  the  Territory  of  Alaska, 
Fourth  Judicial  Division 

No.  6681 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

NELL  KELLY  and  THOMAS  JONES, 

Defendants. 

COMPLAINT  IN  EJECTMENT 

Comes  now  the  United  States  of  America,  a  sover- 
eign, acting  by  and  through  Everett  W.  Hepp, 
United  States  Attorney,  and  Hubert  A.  Gilbert,  As- 
sistant United  States  Attorney,  in  and  for  the 
Fourth  Judicial  Division,  Territory  of  Alaska,  act- 
ing under  instructions  of  the  Attorney  General  of 
the  United  States,  and  for  cause  of  action  alleges : 

I. 

That  the  plaintiff  is  now,  and  for  more  than  fifty 
(50)  years  last  past  has  been,  the  owner  in  fee 
simple  of  the  following  described  real  property, 
situate  in  the  Fairbanks  Recording  District,  Fourth 
Division,  Territory  of  Alaska,  to  v^t : 

NW  y^,  Section  34,  Township  2  South,  Range 
3  East,  Fairbanks  Meridian,  containing  160 
acres ; 

and  that  said  lands  are  embraced  mthin  a  With- 
drawal of  Public  Land  in  Aid  of  Flood  Control, 
Alaska,  by  Executive  Order  No.  8020,  dated  Decem- 
ber 2,  1938. 
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II. 
That  the  plaintiff  is  entitled  to  the  immediate 
possession  of  said  lands;  and  that  said  defendants, 
Nell  Kelly  and  Thomas  Jones,  have  at  all  times  since 
about  the  year  1942,  unlawfully  withheld,  and  do 
now  unlawfully  withhold,  the  possession  of  said 
lands  from  the  said  plaintiff. 

Wherefore,  the  i3laintiff  demands  judgment 
against  the  defendants,  jointly  and  severally,  for  the 
recovery  of  the  possession  of  said  lands  above  de- 
scribed, together  with  the  improvements  thereon,  for 
its  costs  and  disbursements  herein,  and  for  a  reason- 
able sum  to  be  allowed  by  the  Court  as  an  attorneys  ^ 
fee  herein. 

/s/  EVERETT  W.  HEPP, 

United  States  Attorney. 

/s/  HUBERT  A.  GILBERT, 

Ass't  United  States  Attorney. 

[Endorsed]  :     Filed  Jan.  9,  1951. 


[Title  of  District  Court  and  Cause.] 

ANSWER 

Comes  Now  Thomas  Jones,  one  of  the  above- 
named  defendants,  and  for  answer  to  plaintiff's 
complaint  on  file  herein  admits,  denies  and  alleges 
as  follows: 

I. 

Not  having  sufficient  information  upon  which  to 
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base  a  belief  as  to  the  allegations  constained  in  para- 
Livaph  1,  the  defendant  denies  the  same. 

II. 

The  defendant  denies  each  and  every  allegation  of 
paragTai3h  2  of  plaintiff's  complaint. 

Wherefore,   defendant  prays   that  plaintiff  take 
nothing  by  its  action. 

/s/  WARREN  A.  TAYLOR, 

Attorney  for  Defendants. 

Service  acknowledged. 
[Endorsed]:     Filed  Feb.  23,  1951. 


I 


[Title  of  District  Court  and  Cause.] 

ANSWER 

Comes  Now  Nell  Kelly,  one  of  the  above-named 
defendants,  and  for  answer  to  plaintiff's  complaint, 

I. 

Denies   each   and   every   allegation   contained   in 
paragraph  1  of  plaintiff's  complaint. 

II. 

Denies   each   and   every   allegation   contained   in 
paragraph  2  of  plaintiff's  complaint. 

Wherefore,  Defendant  Kelly  prays  plaintiff  take 
nothing  from  its  complaint;  for  her  costs  and  dis- 
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bursements  herein ;  and  a  reasonable  sum  as  and  for 
attorney  fees, 

/s/  GEORGE  B.  McNABB,  JR., 
Attorney  for  Defendant 
Nell  Kelly. 

Service  acknowledged. 
[Endorsed]  :     Filed  March  1,  1951. 


[Title  of  District  Court  and  Cause.] 

AMENDED  ANSWER 

Comes  Now  Thomas  Jones,  one  of  the  above- 
named  defendants,  and  for  answer  to  plaintiff's  com- 
plaint on  file  herein  admits,  denies  and  alleges  as 
follows : 

I. 

Not  having  sufficient  information  upon  which  to 
base  a  belief  as  to  the  allegations  contained  in  para- 
graph 1,  the  defendant  denies  the  same. 

II. 

The  defendant  denies  each  and  every  allegation 
of  paragraph  2  of  plaintiff's  complaint. 

And  for  an  affirmative  defense  to  plaintiff's  com- 
plaint, defendant,  Thomas  Jones,  alleges  as  follows: 

I. 

That  upon  the  4th  day  of  March,  1948,  defendant 
entered  upon  the  said  lands  described  in  plaintiff's 
complaint,  by  virtue  of  the  terms  of  a  certain  lease 
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to  said  lands  executed  by  Nell  Kelly,  co-defendant 
in  this  action,  which  said  lease  was  for  a  period  of 
five  years  from  March  4,  1948,  to  March  4,  1953,  with 
an  option  to  renew  for  a  further  period  of  five  (5) 
years. 

II. 

That  the  defendant  thereupon  entered  upon  said 
lands  and  improved  the  said  premises  and  expended 
the  sum  of  approximately  $50,000.00  for  said  im- 
provements. 

III. 

That  at  the  time  of  the  execution  of  said  lease, 
defendant  believed  that  the  said  Nell  Kelly  was  the 
owner  of  and  entitled  to  the  possession  of  said  lands 
and  was  in  all  respects  qualified  to  execute  a  lease 
of  said  premises  and  the  improvements  on  said  lands 
at  the  time  of  the  execution  of  said  lease. 

IV. 

That  in  said  lease  the  description  of  said  premises 
was  erroneously  given  as  the 

SW14  of  Section  20,  T  2  S,  R  3  E,  Fairbanks 
Meridian  where  the  description  should  have  been 

SWi^  of  Section  27,  T  2  S,  R  3  E,  Fairbanks 
Meridian. 

V. 

That  defendant  will  suffer  irreparable  injury  and 
loss  by  eviction  from  said  premises  for  the  improve- 
ments placed  upon  said  premises  are  permanent  in 
character  and  cannot  be  removed  by  this  defendant. 

AVherefore,  having  answered  plaintiff's  complaint, 
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defendant  prays  tliat  the  plaintiff's  complaint  be  dis- 
missed. 

/s/  WARREN  A.  TAYLOR, 

Attorney  for  Defendant 
Thomas  Jones. 

United  States  of  America, 
Territory  of  Alaska — ss. 

Thomas  Jones,  being  first  duly  sworn  upon  his 
oath,  deposes  and  says :  That  I  am  one  of  the  defend- 
ants in  the  above-entitled  action,  that  I  have  read 
the  foregoing  amended  answer,  know  the  contents 
thereof,  and  that  the  same  are  true  as  I  verily  be-  ; 
lieve. 

/s/  THOMAS  A.  JONES. 

Subscribed  and  Sworn  to  before  me  this  27th  day 
of  April,  1951. 

[Seal]        /s/  WARREN  A.  TAYLOR, 
Notary  Public  for  the 
Territory  of  Alaska. 

My  commission  expires  8/11/51. 
Lodged  April  27,  1951. 
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[Title  of  District  Court  and  Cause.] 

VERDICT 

We,  the  jury,  duly  empaneled  and  sworn  to  try 
the  above-entitled  cause  do  from  the  law  and  the  evi- 
dence therein  find  that  at  the  time  this  action  was 
conmienced,  to  wit:  January  9,  1951,  and  for  many 
years  theretofore  and  at  all  times  thereafter  the 
plaintiff  was  and  is  the  ownei-  in  fee  simple  and 
entitled  to  the  immediate  possession  of  the  property 
described  in  the  complaint  herein,  to  v^dt:  NW14 
Section  34,  Township  2  South,  Range  3  East,  Fair- 
banks Meridian,  Alaska. 

Dated  at  Fairbanks,  Alaska  this  27th  day  of 
April,  1951. 

/s/  ERNEST  JOHNSON, 
Foreman. 

Entered  in  Court  Journal,  No.  42,  page  58,  April 
27,  1951. 

[Endorsed]  :     Filed  April  27,  1951. 
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In  the  DivStrict  Court  for  the  District  of  Alaska, 
Fourth  Judicial  Division 

No.  6681 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

NELL  KELLY  and  THOMAS  JONES, 

Defendants. 

JUDGMENT 

Be  It  Remembered,  that  upon  the  23rd,  24th  and 
27th  days  of  April,  1951,  the  above-entitled  cause 
came  on  regularly  for  trial.  The  plaintiff  appeared 
by  its  attorneys  of  record,  and  the  defendants  ap- 
peared in  person  and  by  their  attorneys  of  record. 
Evidence  was  introduced  and  upon  the  27th  day  of 
April,  1951,  the  jury  returned  its  verdict  in  words 
and  figures  as  follows : 

"We,  the  jury,  duly  empanel  and  sworn  to  try 
the  above-entitled  cause  do  from  the  law  and  the 
evidence  therein  find  that  at  the  time  this  action 
was  commenced,  to  wit:  January  9,  1951,  and  for 
many  years  theretofore  and  at  all  times  thereafter 
the  plaintiff  was  and  is  the  owner  in  fee  simple 
and  entitled  to  the  immediate  possession  of  the 
property  described  in  the  complaint  herein,  to  wit: 
NW14  Section  34,  Township  2  South,  Range  3  East, 
Fairbanks  Meridian,  Alaska. 
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"Dated  at  Fairbanks,  Alaska  this  27th  day  of 
April,  1951. 

"/s/  ERNEST  JOHNSON, 
"Foreman." 

Wherefore,  It  Is  Hereby  Adjudged  that  the  plain- 
tiff, United  States  of  America,  is  owner  in  fee  simple 
and  entitled  to  have  and  recover  from  said  Nell 
Kelly  and  Thomas  Jones,  defendants,  the  immediate 
possession  of  the  following  described  lands:  NWi/4 
Section  34,  Township  2  South,  Range  8  East,  Fair- 
banks Meridian,  Alaska,  including  all  improvements 
located  thereon. 

It  Is  Further  Adjudged  that  the  plaintiff  recover 
from  the  defendants  its  costs  and  disbursements 
herein  expended  in  the  sum  of  $67.18,  to  be  taxed 
by  the  Clerk  of  the  Court. 

Dated  at  Fairbanks,  Alaska,  this  27th  day  of 
April,  1951. 

/s/  HARRY  E.  PRATT, 
District  Judge. 

Entered  in  Court  Journal,  No.  42,  page  59,  April 
27,  1951. 

[Endorsed]  :     Filed  April  27,  1951. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  is  hereby  given  that  Thomas  Jones,  one  of 
the  defendants  above  named,  hereby  appeals  to  the 
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United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit from  tlie  final  judgment  entered  in  this  action 
on  April  27th  1951. 

/s/  WARREN  A.  TAYLOR, 

Attorney  for  Appellant 
Thomas  Jones. 

Service  acknowledged. 
[Endorsed]  :     Filed  June  5,  1951 . 


[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  RECORD 

To :  The  Clerk  of  the  District  Court  for  the  Terri- 
tory of  Alaska,  Fourth  Division. 

You  are  hereby  requested  to  prepare,  certify  and 
transmit  to  the  Clerk  of  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit,  with  reference  to  the 
Notice  of  Appeal  heretofore  tiled  by  the  defendant, 
Thomas  Jones,  in  the  above-entitled  cause,  the  com- 
plete record  (including  this  designation)  and  all  the 
proceedings  and  evidence  in  said  cause,  prepared 
and  transmitted  as  required  by  law  and  by  rules  of 
said  Court. 

/s/  WARREN  A.  TAYLOR, 

Attorney  for  Defendant 
Thomas  Jones. 

Receipt  of  Copies  acknowledged. 

[Endorsed]  :     Filed  June  13,  1951. 
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In  the  District  Court  for  the  District  of  Alaska, 
Fourth  Judicial  Division 

No.  6681 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

NELL  KELLY  and  THOMAS  JONES, 

Defendants. 


b 


APPEARANCES 

EVERETT  W.  HEPP, 

United  States  Attorney, 
Of  Fairbanks,  Alaska, 

Attorney  for  Plaintiff. 


HUBERT  A.  GILBERT, 

Assistant  United  States  Attorney, 
Of  Fairbanks,  Alaska, 

Attorney  for  Plaintiff. 

GEORGE  B.  McNABB,  JR., 

Of  Fairbanks,  Alaska, 

Attorney  for  Defendant,  Nell  Kelly. 

ARREN  A.  TAYLOR, 

Of  Fairbanks,  Alaska, 

Attorney  for  Defendant,  Thomas  A.  Jones. 

PROCEEDINGS 

Be  It  Remembered,  that  upon  the  23rd  day  of 
ipril,  1951,  at  the  hour  of  10:00  o'clock  a.m.,  the 
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trial  of  the  above-named  cause  came  on  regularly 
for  hearing,  the  Honorable  Harry  E.  Pratt,  Dis- 
trict Judge,  presiding: 

The  Court:     Call  the  roll  of  the  jury. 

(Whereupon,   the   Clerk  of  the   Court  pro- 
ceeded to  call  the  roll.) 

The  Clerk:     They're  all  present,  your  Honor. 

The  Court:  This  was  the  time  set  for  trial  in 
the  case  of  United  States  versus  Kelly  and  Jones. 

Mr.  Gilbert:    Yes,  your  Honor. 

The  Court :     Defendants  represented  here  ? 

Mr.  Gilbert:  Their  attorneys  are  not  here,  your 
Honor. 

The  Court:  Are  you  representing  the  defend- 
ants in  this  case,  Mr.  McNabb? 

Mr.  McNabb:  I  am  representing  Mrs.  Kelly, 
your  Honor,  who  has  not  put  in  an  appearance. 

The  Court:     Well,  it  was  regularly  set  for  trial. 

Mr.  McNabb:     That's  true,  your  Honor. 

The  Court :     And  how  about  the  other  defendant  ? 

Mr.  McNabb:  Mr.  Taylor  is  representing  him, 
your  Honor.  I  can  find  neither  Mr.  Taylor  nor  his 
client.  He  was  here  a  few  minutes  ago.  I  was  at- 
tempting to  find  Mr.  Taylor. 

The  Court:     He  was  around  here,  was  he? 

Mr.  McNabb :     Yes,  your  Honor,  Mr.  Taylor  was. 

The  Court :  Counsel  ready  to  proceed  and  choose 
the  jury  in  the  case  of  United  States  versus  [2*] 
Kelly  and  Jones? 

Mr.  Gilbert:     Plaintiff  is,  your  Honor. 


*  Page  numbering  stamped  at  top  of  page  of  original  Reporter's 
Transcript. 
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The  Court:  Show  the  appearance  of  Mr.  Taylor 
for  Mr.  Jones  and  Mr.  McNabb  for  Mrs.  Kelly. 
Put  the  names  of  the  jurors  in  the  box  and  draw 
a  jury. 

The  Clerk:     Box  is  full,  your  Honor. 

The  Court:     Very  well. 

(At  this  time,  Mr.  Gilbert  made  a  state- 
ment to  the  jury.) 

(Mr.  Gilbert  and  attorneys  for  the  defend- 
ants proceeded  at  this  time  to  impanel  a  jury.) 

(A  jury  was  duly  empaneled  and  sworn.) 

The  Court:  Swear  the  jurors  in  the  box  Pro- 
ceed with  your  opening  statements. 

(Whereupon,  Mr.  Gilbert  made  his  opening 
statement  to  the  jury.) 

(Mr.  Taylor  made  an  opening  statement  to 
the  jury.) 

The  Court:  In  a  moment,  we  will  take  a  recess 
until  three  o'clock.  That's  one  hour  later  than 
usual.  We  will  take  a  recess  until  three. 

The  Clerk :     Court  is  recessed  imtil  three  o  'clock. 

(At  11 :52  a.m.,  the  trial  of  this  cause  [3]  was 
recessed  until  3  p.m.) 

(At  3  o'clock  p.m.,  April  23,  1951,  the  trial 
of  this  cause  was  resumed.) 

The  Court :     Call  the  roll  of  the  jury. 

(Whereupon,   the   Clerk   of  the   Court  pro- 
ceeded to  call  the  roll.) 
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The  Clerk:     They're  all  present,  your  Honor. 

The  Court:  Counsel  ready  to  proceed  with  the 
trial  of  this  case? 

Mr.  McNabb:    Ready,  your  Honor. 

Mr.  Gilbert :    Ready,  your  Honor. 

The  Court:     Very  well. 

Mr.  Gilbert:     May  it  please  your  Honor 

The  Court:    Mr.  Gilbert. 

Mr.  Gilbert:  I  ask  the  court  to  take  judicial 
notice  that  the  United  States  of  America  has  been 
the  sovereign  over  the  Territory  of  Alaska  for 
more  than  50  years  last  past  and  as  such  has  made 
grants  of  land  to  citizens  during  that  period,  that 
it  owns  all  lands  in  the  Territory  except  that  which 
has  been  conveyed  under  the  laws  of  the  United 
States. 

The  Court:  Very  well,  the  court  will  take  judi- 
cial notice  of  that. 

Mr.   Gilbert:     Mark  this   for  identification.    [4] 

The  Clerk:     Plaintiff's  identification  number  one. 

(At  this  time,  a  photostatic  copy  of  Executive 
Order  Number  8020  was  marked  and  identified 
as  Plaintiff's  Identification  1.) 

Mr.  Gilbert:  May  it  please  your  Honor,  the 
plaintiff  offers  in  evidence  as  its  exhibit  "A,"  ex- 
ecutive— a  copy  of  executive  order  number  8020 
w^hich  has  been  duly  authenticated  by  the  National 
Archives. 

(Docimient  handed  to  Mr.  McNabb.) 

Mr.  McNabb:     Your  Honor,  I  object  to  the  ad- 
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mission  of  that  instrument  at  tliis  time.  There's  no 
showing  that  it  is  material  or  relevant  or  has  any 
bearing  on  the  outcome  of  this  case. 

The  Court:  Objection  overruled.  May  be  ad- 
mitted. 

The  Clerk:     Plaintiff's  exhibit  "A." 

(At  this  time,  Plaintiff's  Identification  1  was 
received  into  evidence  and  marked  as  Plaintiff  ^s 
Exhibit  "A.") 

Mr.  Gilbert:     With  the  permission  of  the  court, 
I  will  read  this  executive  order. 
The  Court :     Very  well. 

(Whereupon,  Mr.  Gilbert  read  the  [5] 
exhibit  to  the  jury.) 

(Plaintiff's  Exhibit  "A"  is  as  follows)  : 

''38-3646 

''Executive  Order 

"Withdrawal  of  Public  Land  in  Aid  of 

"Flood  Control 

"Alaska 
"By  virtue  of  and  pursuant  to  the  authority 
vested  in  me  by  the  act  of  June  25,  1910,  c.  421, 
36  Stat.  847,  as  amended  by  the  act  of  August  24, 
1912,  c.  369,  37  Stat.  497,  and  subject  to  the  con- 
ditions therein  expressed,  it  is  ordered  that  all 
public  lands  in  the  following-described  areas  in 
Alaska  be,  and  they  are  hereby,  temporarily  with- 
drawn from  settlement,  location,  sale,  or  entry,  for 
flood-control  purposes  in  connection  with  the 
Tanana  River  and  Chena  Slough  flood-control  pro- 
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ject  under  the  supervision  of  the  War  Department 
as  authorized  by  the  act  of  June  28,  1938,  52,  Stat. 
1215: 

'' Fairbanks  Meridian 

'*T.  2  S.,  R.  2  E.,  sees.  22  to  27,  inclusive,  35  and 
36, 

"T.  3  S.,  R.  2  E.,  those  parts  of  sees.  1,  2  and  12 
east  of  Tanana  River, 

''T.  2  S.,  R.  E.,  sees.  19  and  28  to  34,  inclusive 
(unsurveyed), 

"T.  3  S.,  R.  3  E.,  all  east  of  Tanana  River  [6] 
(partly  unsurveyed), 

'^T.  4  S.,  R.  3  E.,  sees.  1,  12  and  13, 

"T.  3  S.,  R.  4  E.,  sees.  6,  7,  18,  19,  30  and  31 
(unsurveyed), 

*'T.  4  S.,  R.  4  E.,  sees.  6,  7,  18  and  19,  containing 
approximately  24,503.53  acres. 

"This  order  shall  continue  in  force  until  revoked 
by  the  President  or  by  an  act  of  Congress. 

'Vs/  FRANKLIN  D.  ROOSEVELT. 
"The  White  House,  December  2,  1938. 

The  National  Archives 
Filed  and  Made  Available 
for  Public  Inspection 
Dec.  3,  11 :32  A.M.,  '38, 
In  the  Division  of  the 
Federal  Register. 

"8020." 

Mr.  Gilbert:    May  it  please  your  Honor,  at  this 
time  we  would  like  to  call    Mr.  Fred  Weiler. 
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Mr.  Hepp:  Your  Honor,  we  are  informed  that 
for  about  5  minutes  it  would  be  very,  very  incon- 
venient for  this  witness  to  come.  I  wonder  if  we 
could  ask  for  a  5  minute  recess. 

The  Court:  Take  a  recess  until  quarter  [7]  past 
three. 

(At  this  time,  a  short  recess  was  taken.) 

The  Court:  Counsel  stipulate  all  members  of 
the  jury  are  present? 

Mr,  McNabb:     We  will,  your  Honor. 

Mr.  Taylor:     Yes,  your  Honor. 

The  Court:     Very  well.   Ready  to  proceed? 

Mr.  McNabb:     Yes,  your  Honor. 

Mr.  Gilbert :  Ready.  At  this  time,  we  would  like 
to  call  Mr.  Fred  Weiler. 

FRED   J.   WEILER 
called  as  a  witness  in  behalf  of  the  Plaintiff,  being 
first  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Gilbert: 

Q.  State  your  full  name  for  the  court  please. 

A.  Fred  J.  Weiler. 

Q.  By  whom  are  you  employed,  Mr.  Weiler? 

A.  Bureau  of  Land  Management,  Department 
of  Interior. 

Q.  And  where  are  you  stationed? 

A.  Fairbanks. 

Q.  What  is  the  title  of  your  position? 

A.  Manager,  land  office. 
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Q.     Is  that  the  Fairbanks  land  office?  [8] 

A.    Yes. 

Q.  What  are  your  duties  as  manager  of  the  land 
office? 

A.  Well,  the  bureau  is  charged  with  the  admin- 
istration of  the  disposal  of  public  lands  and  my 
particular  duties  are  to  oversee  the  office  and  to 
pass  judgment  on  claims  which  are  presented  to 
us,  to  maintain  the  official  records  of  land  status, 
to  receive  and  account  for  monies  paid  and  re- 
ceived in  payment  for  those  lands. 

Q.  Do  you  know  the  defendants  in  this  action, 
Nell  Kelly  and  Thomas  Jones? 

A.  I  am  acquainted  with  Mrs.  Kelly.  I  don't 
know  Mr.  Jones. 

Q.  In  your  office,  have  you  had  any  business 
dealings  with  Mrs.  Nell  Kelly?  A.     Yes. 

Q.  Tell  the  court  the  nature  of  those  business 
dealings. 

A.  Well,  it  has  been  a  considerable  amount  of 
business  as  I  recall  without  consulting  my  records. 
Mrs.  Kelly  has  been  in  on  occasion  for  timber  per- 
mits for  instance.  She  has  presently  an  application 
on  file — an  application  for  a  tract  of  land  located 
down  the  Alaska  Highway  and  she  also  has  on  file 
an  application  for  a  tract  of  land  located  out  the 
Richardson  Highway,  about  20  Mile,  22  Mile. 

Q.  Do  you  know  if — what  sort  of  a  filing  has 
Mrs.  Kelly  at  about  22  Mile? 

Mr.  Taylor:     If  the  Court  please,  the  [9]  filing 
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would  be  the  best  evidence.   We  object  to  the  ques- 
tion. 

The  Court:     Objection  sustained. 

Q.  (By  Mr.  Gilbert)  :  Are  you  familiar  with 
the  property  known  as  Moose  Creek  lodge? 

A.  Yes,  I  have  driven  past  it  and  seen  it.  I 
have  been  in  it  once  or  twice. 

Q.  Do  you  know  who  claims  ownership  of 
Moose  Creek  Lodge?  A.     Yes.  Mrs.  Kelly. 

Q.  Mrs.  Nell  Kelly?  Do  you  know  who  oc- 
cupies it  now?  A.     I  do  not. 

Q.  Mr.  Weiler,  any  record  that  you  might  have 
of  Mrs.  Kelly's  filing  down  about  22  Mile,  would 
it  be  available?  A.     For  what  purpose? 

Q.     For  the  court.  A.    Yes. 

Q.  How  long  would  it  take  you  to  get  that 
record  for  the  court? 

A.  Well,  there's — as  I  stated  before,  there  would 
be  a  considerable  amount  of  filing  and  (inter- 
rupted). 

Q.     Just  pertaining  to  Mile  22? 
K     A-     Just  as  long  as  it  takes  me  to  walk  up  stairs. 
I'm  sorry,  may  I  amend  that?   It  depends  on  what 
records    you    want,    tract    books,    plats,    case    files 
(interrupted). 

Q.  The  filing  that  Mrs.  Kelly  has  made  at  22 
Mile.  [10]  A.     A  minute. 

Mr.  HeiDp:     (To  witness.)     One  minute? 

Mr.  Gilbert:  May  it  please  your  Honor,  I  ask 
leave  of  the  court  for  this  witness  to  run  upstairs 
and  get  the  records  of  that  filing. 
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The  Court:  How  long  do  you  think  it  will  take 
you? 

The  Witness:  Just  to  walk  upstairs  and  pick 
them  up  and  bring  them  back  down. 

The  Court:     Go  ahead. 

(The  witness  left  the  witness  stand  and  left 
the  courtroom.) 

(The  witness  entered  the  courtroom  and  re- 
sumed the  witness  stand.) 

Q.  (By  Mr.  Gilbert) :  Do  your  records  show 
the  history  of  this  application,  Mr.  Weiler? 

A.    Yes. 

Q.     Wlien  was  it  first  filed? 

A.  First  document  I  have  on  this  particular 
case  here  is  filed  March  29,  1948. 

Q.    What  is  that  document? 

A.  It  was  an  application  to  contest  filed  by  one 
Robert  H.  Casperson. 

Q.  Now,  is  that  contest  by  Nell  Kelly  or  some- 
one contesting    (interrupted). 

A.  Someone  contesting  her  claim  to  a  tract  of 
land  located  out  on  the  Richardson  Highway. 

Q.     What  was  the  tract  of  land? 

A.  Described  as  the  unsurveyed  southwest  quar- 
ter, section  27,  township  2  south,  range  3  east,  of  the 
Fairbanks  meridian  as  recorded  on  page  552,  vol- 
ume 22,  as  instrument  number  87034  in  the  record 
of  the  United  States  Commissioner  and  Recorders 
Office. 
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Q.  When  did  Nell  Kelly  make  the  original 
filing  on  that  piece  of  land? 

A.     May  I  make  a  little  explanation? 

Q.    Yes. 

A.  The  lands  in  question  are  iinsurveyed  and  my 
office  until  very  recently  had  no  record  of  notices 
of  claim  filed  for  such  lands.  Such  claims  were 
initiated  by  actual  settlement  on  the  ground  and 
notice  of  that  settlement  was  recorded  in  the  United 
States  Commissioner's  office.  It  was  not  until  the 
applicant  or  settler  actually  applied  for  patent  of 
the  ground  that  I  would  have  any  official  record  of 
it  and  that  might  be  5  years,  10  years  or  50  years 
in  some  cases. 

Q.  Do  you  know  how  long  Nell  Kelly  by  her  own 
statements  has  claimed  that  piece  of  land  ? 

A.     During  the  winter  of  1943. 

Q.  You  mean  she  claimed — that's  w^hen  she 
entered  on  this  ground?  [12] 

A.     Shall  I  read  the  statement? 

Q.    Yes. 

A.  During  the  winter  of  1943,  she  errected  a 
dwelling  30  by  20  feet  and  later  made  an  addition 
to  the  said  building. 

The  Court:     Read  a  little  slower  please. 

The  Witness:  I'm  sorry.  That  was  the  state- 
ment I  was  referring  to. 

Q.  (By  Mr.  Gilbert)  :  Do  you  know  if  that  has 
any  relation  to  the  property  presently  known  as 
Moose  Creek  Lodge? 

A.  The  case  is  in  reference  to  the  land  on  which 
Moose  Creek  Lodge  is  located. 
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Q.  What  is  the  number  of  the  section  immedi- 
ately south  of  section  27  to  which  you  have  referred  ? 

Mr.  McNabb:  I  object  to  that.  There's  been  no 
showing  that  there  is  any  relationship  between  the 
two  pieces  of  property,  not  material  to  the  issues. 

The  Court :     Objection  overruled. 

The  Witness:     I  have  to  count  up    (interrupted). 

The  Court:  Don't  you  have  a  map  you  can  look 
at? 

The  Witness:  Not  right  handy.  It  would  be — 
section  34  would  be  immediately  to  the  south  of 
section  27. 

Mr.  Gilbert:  I  request  this  be  marked  [13]  as 
plaintiff's  identification. 

The  Clerk :     Plaintiff 's  identification  number  two. 

(At  this  time,  a  plat  was  marked  for  identi- 
fication as  Plaintiff's  Identification  Number  2.) 

Q.  (By  Mr.  Gilbert)  :  Mr.  Weiler,  I  hand  you 
this  plat  which  is  marked  as  plaintiff's  identification 
number  2  and  ask  you  to  tell  the  court  what  it  is. 

A.  It  is  a  diagram  showing  section  34,  townshi]) 
2  south,  range  3  east  of  the  Fairbanks  meridian. 

Q.  And  what  is  the  section  immediately  north 
of  that?  A.     Section  27. 

Q.  Is  that  the  section  27  to  which  you  have  re- 
ferred?       A.     It  is. 

Q.  Does  that  map  or  plat  or  diagram  show  the 
location  of  Moose  Creek  Lodge?        A.     Yes. 

Q.     By  whom  was  the  plat  made  or  complied? 
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A,  By  our  division  of  engineering  of  the  Bureau 
of  Land  Management. 

Mr.  McNabb:  I  object  to  that  question  and  move 
the  answer  be  stricken,  your  Honor. 

The  Court:  Objection  overruled.  Motion  [14] 
denied. 

Q.  (By  Mr.  Gilbert)  :  What  are  the  duties  of 
the  Division  of  Engineering,  Bureau  of  Land 
Management  1  A.     Surveying. 

Q.     What  type  of  surveying? 

A.  Cadastral  surveying,  land  surveying  that  is, 
in  rectangular  survey  system  as  used  by  the  govern- 
ment. 

Q.  Will  you  state  if  you  know  who  if  anyone  has 
authenticated  that  for  the  Division  of  Engineering? 

A.     Lyle  F.  Jones,  Office  Cadastral  Engineer. 
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Does  his  signature  appear  thereon? 

It  does. 

Have  you  ever  seen  the  signature  of  Lyle 


A.     Yes,  many  times. 


Are  you  familiar  with  his  signature? 

I  am. 

And  that  is  his  signature,  you  have  stated, 
appears  on  that  plat? 

To  the  best  of  my  knowledge. 

Immediately  above  his  signature,  what  writ- 
appear  thereon?  A.     Shall  I  read  it? 

Yes. 

This  plat  has  been  compiled  by  the  Division 


of  Engineering,  Bureau  of  Land  Management,  at 
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Juneau,  Alaska,  from  [15]  information  contained 
in  our  files  and  shows  the  location  of  the  Moose 
Creek  Lodge  development  as  related  to  the  pre- 
liminary field  survey  of  section  34,  township  2 
south,  range  3  east,  Fairbanks  meridian  as  executed 
in  October,  1949,  by  cadastral  engineer  Lloyd 
Toland,  of  the  Division  of  Engineering,  Bureau  of 
Land  Management.  Signed  Lyle  F.  Jones,  office 
cadastral  engineer,   February  6,   1951. 

Q.  And  you  have  stated  that  Moose  Creek  Lodge 
appears  thereon?  A.     It  does. 

Mr.  Gilbert:  May  it  please  your  Honor,  at  this 
time  I  offer  in  evidence  this  plat  which  has  been 
testified  to  by  this  witness.  It  is  plaintiff's  identi- 
fication number  two. 

(Document  shown  to  Mr.  McNabb.) 

Mr.  McNabb:  Your  Honor,  I  will  object  to  this 
as  being  a  sketch,  not  as  a  survey;  that  it  isn't 
an  original  nor  has  it  been  certified  to  be  true  and 
correct,  nor  is  there  any  showing  as  to  the  notes 
on  the  actual  survey  which  was  made,  if  one  was 
made.  This  does  not  in  itself  represent  to  be  the 
survey  of  any  section.  It  states  in  the  statement 
which  appears  on  this  document  that  it  was  made 
from  information  contained  in  the  files  of  the  office 
of  the  cadastral  engineer  and  not  notes  which  were 
prepared  by  the  person  who  made  the  survey  and 
at  the  time  that  the  survey  [16]  was  made.  The 
map  itself  was  prepared  on  the  6th  day  of  February, 
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1951,  which  I  believe,  your  Honor,  was  subsequent 

to  the  filing  of  the  complaint  in  this  action. 

(Document  was  handed  to  the  court.) 

Mr.  Gilbert :  May  it  please  your  Honor,  I  would 
like  to  come  forward  with  an  offer  of  proof. 

The  Court:  You  have  authorities,  do  you,  to 
submit  ? 

Mr.  Gilbert:     Yes,  your  Honor. 

The  Court :  I  will  excuse  the  jury  from  the  court- 
room.  Remain  in  the  hall  until  called  to  return. 

(At  this  time,  the  jury  left  the  court.) 

(Mr.  Gilbert  made  a  statement  to  the  court.) 

(Mr.  McNabb  made  a  statement  to  the  court.) 

(Mr.   Gilbeii:  further  argued  to  the  court.) 

The  Court:  Well,  of  course  the  authority  you 
read  referred  to  an  official  survey.  Well,  that  would 
mean  a  survey  in  connection  with  sectionizing  the 
country.  It  wouldn't  be  a  map  that  was  made  for 
just  one  law  suit.  This  certificate  of  Mr.  Jones 
appears  to  be  an  original  certificate  as  far  as  that 
goes  and  in  two  places  he  has  written  on  it,  so  I 
think  it  is  an  original  as  far  as  that  goes  even  if 
it  was  a  cop3^  in  the  first  place.  Even  if  the  map 
part  was  [17]  a  copy  in  the  first  place,  the  certi- 
ficate is  nevertheless  original,  but  I  don't  consider 
this  in  the  line  of  an  offical  survey.  This  is  merely 
a  private  survey  of  the  government  for  the  purposes 
of  this  particular  suit.    I  think  under  those  con- 
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ditions  it  has  to  be  proved  just  the  same  as  anyone 
else  has  to  prove  a  map  in  court,  by  bringing  in  the 
surveyors  and  show  the  field  notes  they  took  and 
that  they  then  made  a  map  pursuant  to  those  field 
notes.  That  being  the  case,  I'll  sustain  the  objection. 

Mr.  Gilbert :  May  it  please  your  Honor,  we  have 
information  that  this  surveyor  was  on  loan  to 
Alaska  from  in  the  States.  We  therefore  ask  leave 
of  the  court  for  a  continuance  to  get  him  up  from 
someplace  in  the  States  either  from  Idaho  or  one 
of  the  other  western  states  where  he  is  stationed. 

The  Court:     Very  well. 

Mr.  Gilbert:  I  would  like  to  explain  to  the 
Court  this  is  a  section  as  we  imderstand  it — the 
township  is  not  completed  yet  and  there  mil  be  a 
township  map  whenever  the  survey  of  the  entire 
township  is  completed. 

Mr.  McNabb:  Your  Honor,  I  feel  obliged  at 
this  time  to  resist  the  motion  for  a  continuance 
unless  it  can  be  shown  that  the  surveyor  can  pro- 
duce within — be  produced  here  within  a  few  days. 
My  client,  Mrs.  Kelly,  lives  some  500  miles  down 
the  highway  and  has  come  in  here  [18]  at  an  ex- 
pense to  herself  and  she  cannot  maintain  herself 
in  Fairbanks  for  any  length  of  time. 

The  Court:  Well,  I'll  have  to  set  it  for  next 
fall.  The  next  jury  case  will  be  October  or  No- 
vember. 

Mr.  Gilbert:  May  I  have  until  tomorrow  morn- 
ing then?  I  could  know  how  soon  I  could  get  this 
surveyor  in  here  or  prove  it  otherwise. 
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The  Court:  Well,  I  will  grant  until  tomorrow 
morning  then,  ten  o'clock.  Call  the  jury. 

(The  jury  returned  into  the  courtroom.) 

The   Court:     Counsel    stipulate   all   members   of 
the  jury  are  present? 
Mr.  McNabb:    Yes,  your  Honor. 
Mr.  Gilbert:     Yes,  your  Honor. 

(The  Court  duly  admonished  the  jury  and 
at  3:50  p.m.  o'clock,  the  trial  of  this  cause  was 
adjourned  until  April  24,  1951  at  ten  o'clock 
a.m.) 

Be  It  Remembered,  that  upon  the  24th  day  of 
April,  1951,  at  the  hour  of  10:00  o'clock  a.m.,  the 
trial  of  this  cause  was  resumed,  plaintiff  and  de- 
fendants represented  by  counsel,  the  Honorable 
Harry  E.  Pratt,  District  Judge,  presiding: 

The  Court:     Call  the  roll  of  the  jury. 

(Whereupon,  the  Clerk  of  the  Court  [19] 
proceeded  to  call  the  roll.) 

The  Clerk:     They're  all  present,  your  Honor. 

The  Court :     What  is  the  status  of  the  case  ? 

Mr.  Hepp :  Your  Honor,  we  've  got  an  office  full 
of  engineers  and  surveyors  down  the  other  end  of 
the  hall.  I  have  talked  with  Mr.  Taylor  and  Mr. 
McNabb.  We  would  like  leave  of  this  Court  to  go 
down — that  is — discuss  this  matter  with  Mr.  Taylor 
and  Mr.  McNabb  and  I  think  half  an  hour  would 
do  it.  If  the  Court  would  give  us  that,  we  may 
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possibly  avoid  a  considerable  amount  of  time  in 
so  doing.  We  are  ready  to  go.  We  just  had  these 
engineers  come  in  and  we  would  like  to  discuss 
this  with  Mr.  McNabb  and  Mr.  Taylor. 

The  Court :    And  you  think (interrupted). 

Mr.  Hepp:  I  believe  half  an  hour  possibly  will 
do  it.  Mr.  Taylor  states  that  he  is  willing  to  go 
down  and  listen  to  what  we  have  to  offer.  It  would 
be  very  tedious  to  bring  it  out  into  Court.  I  feel 
convinced  of  it,  your  Honor.  I  might  state  to  the 
Court  that  the  sui^ej^or  of  this  other  plat  is  in  the 
states.  We  are  unable  to  produce  him  at  this  time. 

The  Court:  Well,  I  think  we  better  give  you 
a  little  more  time.  It  always  flies  when  you're  talk- 
ing about  a  subject.  I  think  a  quarter  to  eleven 
you  would  be  [20]  ready,  or  about  that  time? 

Mi\  Hepp:  We  are  hopeful  we  can  come  to  an 
agreement  by  that  time. 

The  Court:  Very  well.  The  jury  w^ll  be  in  re- 
cess until  a  quarter  to  eleven.  The  jury  is  excused 
until  a  quarter  to  eleven. 

(At  this  time,  a  recess  was  taken.) 

(At  11:00  o'clock  a.m.,  the  trial  of  this  cause 
was  resumed.) 

The  Court:  We  are  going  to  take  a  recess  in 
a  few  seconds  until  two  o'clock  this  afternoon. 
Upon  taking  that  recess,  the  jurors  not  engaged  in 
the  trial  of  this  case  will  be  excused  until  tomor- 
row morning  at  ten  o'clock.  The  jurors  engaged  in 
the  trial   of  this   case  will   be   excused   until   two 
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this  afternoon.  We  will  take  the  adjournment  then. 
The  Clerk:     Court  is  recessed  until  two  o'clock. 

(At  11:02  o'clock  a.m.,  the  trial  of  this  cause 
was  recessed  until  2:00  o'clock  p.m.) 

(At  2:00  o'clock  p.m.,  the  trial  of  this  cause 
was  resumed.) 

The  Court:     Call  the  roll  of  the  jury. 

(Whereupon,   the   Clerk   of  the   Court  pro- 
L         ceeded  to  call  the  roll.) 

The  Clerk :     They're  all  present,  [21]  your  Honor. 

The  Court:     Counsel  ready  to  proceed  with  the 
trial  of  this  case? 

Mr.  Hepp:     Government's  ready. 

Mr.  McNabb:     Ready,  your  Honor. 

The  Court :     Very  well. 

Mr.  Hepp:  Your  Honor,  the  attorneys  in  this 
matter  have  been  arguing  back  and  forth  concern- 
ing this  location  of  Moose  Creek  Lodge  and  the 
evidence  that  is  going  to  be  necessary  to  show  that, 
and  we  have  been  running  periodically  hot  and 
cold  and  it  seems  to  be  cold  now.  I  see  no — I  have 
no  choice,  your  Honor,  but  to  send  a  chainman 
out.  That's  going  to  take  probably  6  hours  to  run 
from  a  designated  point  and  I  ask  leave  of  the 
Court  for  some  time — this  has  been  an  unexpected 
event.  We  thought  that  we  had  it  made  there  for 
a  while  but  we  just  can't  come  to  an  agreement, 
your  Honor,  and  I  might  suggest  to  the  Court  that 
there's  another  case  which  the  government  is  ready 
to  present  if  your  Honor  will  see  fit  to  entertain 
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a  motion  to  adjourn  this  cause  until  the  other  one 
can  be  heard  and  by  that  time,  I  am  certain  that 
the  evidence  will  be  in  a  proper  form  to  offer  to 
the  Court. 

The  Court:  When  would  you  like  to  have  this 
case  continued?  For  a  couple  of  days,  until  day 
after  tomorrow  ?  [22] 

Mr.  Hepp:  Well,  we  have  a  reasonable  expecta- 
tion of  concluding  the  case  of  United  States  vs. 
Belcher — that's  the  next  case  on  the  court's  calen- 
dar— in  one  day.  There  is  some  small  chance  that 
it  would  run  into  a  portion  of  the  following  day.  If 
we  could  conclude  it  in  one  day,  why  I  would  ask 
for  a  continuance  through  tomorrow  to  go  through 
the  morning  of  the  next  da,y.  Mr.  Taylor  is  inci- 
dentally the  attorney  in  the  case  that  is  set  to  follow. 

The  Court:  Yes.  The  unfortunate  thing  is  that 
I  can't  get  the  rest  of  the  jury  until  tomorrow  to 
start  the  Belcher  case  so  I  have  to  postpone  this 
case.  If  you  think  you  can  be  ready  day  after  to- 
uiorrow,  we  can  start  the  Belcher  case  tomorrow. 

Mr.  Hepp:  I  am  confident  we  will  be  able  to 
proceed  day  after  tomorrow,  your  Honor. 

The  Court:  Very  well.  Is  that  satisfactoy  to 
you,  Mr.  Taylor? 

Mr.  Taylor:     That's  satisfactory. 

The  Court:  Very  w^ell.  In  a  moment,  we  will 
recess  this  case  until  day  after  tomorrow.  You  will 
have  to  appear  as  prospective  jurors  in  the  case  of 
United  States  vs.  Belcher.  Now,  do  you  get  that 
straight  ?  You  will  have  to  appear  tomorrow  for  this 
Belcher  case  and  day  after  tomorrow  you  will  take 
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this  case  up  again.  We  will  recess  and  I  would  like 
to  see  Mr.  Green  a  moment  after  the  recess.  [23]  The 
court  will  then  be  in  recess  until  tomorrow  at  ten 
o'clock. 

(At  2:05  o'clock  p.m.,  the  trial  of  this  cause 
was  recessed  to  follow  the  case  of  United  States 
vs.  Belcher.) 

Be  It  Remembered,  that  upon  the  27th  day  of 
April,  1951,  at  the  hour  of  10:00  o'clock  a.m.,  the 
trial  of  this  cause  was  resumed,  the  Honorable 
Harry  E.  Pratt,  District  Judge,  presiding. 

The  Court:     Call  the  roll  of  the  jury. 

(Whereupon,  the  Clerk  of  the  Court  pro- 
ceeded to  call  the  roll.) 

The  Clerk :     They  're  all  present,  your  Honor. 
The  Court :     Any  ex  parte  matters  ?  Comisel  ready 
to  proceed  with  the  trial  of  this  case  % 
Mr.  Gilbert :     Yes,  your  Honor. 

(At  this  time,  Mr.  Taylor  and  Mr.  McNabb 
had  discussion  with  the  court  under  ex  parte 
matters.) 

The  Court :     Call  your  witness. 
Mr.  Gilbert :     If  it  please  your  Honor,  I  believe  at 
this  time  Mr.  Weiler  is  still  on  the  stand. 
The  Court :     Yes. 
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FRED  J.  WEILER 
having  been  previously  [24]  sworn,  resumed  the  wit- 
ness stand  and  testified  as  follows  on  direct  exami- 
nation : 

Q.  (By  Mr.  Gilbert) :  Mr.  Weiler,  to  refresh 
our  memories,  I  will  ask  you  a  few  questions  again. 
By  whom  are  you  employed  ? 

A.  Department  of  Interior,  Bureau  of  Land 
Management. 

Q.     And  Avhat  is  the  title  of  your  office  ? 

A.     Manager,  land  office. 

Q.     AVhat  are  your  duties? 

A.  Maintain  the  records  of  the  land  office  and 
maintain  status  of  public  lands,  to  accept  and  ad- 
minister applications  received,  to  receive  and  ac- 
count for  monies  paid  in  rentals,  royalties  or  fees  for 
the  public  lands. 

Q.  Mr.  Weiler,  are  you  acquainted  v^dth  your 
official  records  insofar  as  they  pertain  to  the  general 
area  of  about  Mile  22  on  the  Richardson  Highway 
from  Fairbanks  ?  A.I  am. 

Q.  Are  you  also  acquainted  with  the  property 
known  as  Moose  Creek  Lodge  ?  A.     Yes. 

Q.     Is  it  in  that  general  location? 

Mr.  McNabb:  I  object,  your  Honor,  to  any 
questions  concerning  any  of  the  records.  The  records 
themselves  are  the  best  evidence. 

The  Court :  There  is  no  question  about  [25]  rec- 
ords at  this  time,  only  whether  he  was  acquainted 
with  Moose  Creek  Lodge. 

Mr.  McNabb :     T  think  he  is  trying  to  tie  that  up. 
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your  Honor,  and  so  the  only  method  that  this  wit- 
ness will  have  of  knowing  of  tlie  general  location 
would  be  the  location  in  reference  to  any  records 
which  he  may  have  in  the  land  office. 

The  Court:     Objection  overruled. 

The  Witness:  Will  you  repeat  the  question 
please  ? 

Mr.  Gilbert :     The  reporter  will  read  the  question. 

(The  question  was  read  to  the  witness  by  the 
reporter  as  follows : 

Q.     Is  it  in  that  general  location  ? 
The  Witness:     Yes. 

Mr.  Gilbert:  I  ask  that  tliis  be  marked  govern- 
ment's identification  number  3. 

(At  this  time,  a  map  of  the  Fairbanks  Merid- 
ian, township  3  south,  range  3  east  was  offered 
and  marked  as  government 's  identitication  num- 
ber 3.) 

Q.  (By  Mr.  Gilbert) :  Mr.  Weiler,  I  hand  you 
government's  identification  3  and  ask  you  to  tell  the 
court  what  it  is. 

A.  It's  the  official  plat  of  survey  of  township  3 
south,  range  3  east,  Fairbanks  Meridian.  [26] 

Q.     Have  you  ever  seen  this  plat  or  map  before? 

A.     Yes. 

Q.     Where  have  you  seen  it  before? 

A.  In  my  office.  It's  one  of  the  permanent  rec- 
ords of  the  land  office. 

Q.  Does  this  plat  bear  the  approval  of  any 
agency  of  the  Federal  Government? 
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Mr.  McNabb:  Your  Honor,  I  object  to  that 
question.  Approval  of  that  map  is  no  part  of  the 
issues  of  this  case.  There  is  proper  method  set  out 
in  the  law  for  the  verification  of  maps  and  records 
and  whether  it  has  been  approved  by  any  agency  or 
any  person  has  no  bearing  on  the  issues  or  ad- 
missibility of  that  map. 

The  Court :     Objection  overruled. 

The  Witness :     Yes. 

Q.  (By  Mr.  Gilbert)  :  By  whom  has  the  map 
been  approved? 

Mr.  McNabb:     Same  objection,  your  Honor. 

The  Court:     Same  ruling. 

The  Witness:  By  the  United  States  Supervisor 
of  Surveys  and  by  the  Assistant  Commissioner  of  the 
General  Land  Office,  Department  of  the  Interior. 

Q.  (By  Mr.  Gilbert)  :  And  you  have  stated  that 
it  is  on  file  in  your  office  as  an  official  record,  is  that 
correct?  [27] 

A.     That's  correct. 

Mr.  Gilbert :  May  it  please  your  Honor,  I  offer  in 
evidence  as  plaintiff's  exhibit  this  official  map. 

(Docimient  shown  to  Mr.  McNabb.) 

Mr.  McNabb:  Your  Honor,  I  am  objecting  to 
this  map  on  the  grounds  that  it  is  not  an  original. 
There  is  no  showing  where  the  original  is  or  why  it 
has  not  been  produced.  There  is  no  one — this  wit- 
ness is  not  competent  to  testify  as  to  the  truthfulness 
or  correctness  of  this  instrument  which  is  in  itself 
a   copy  and  on  the  further  grounds  that  title  28, 
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section  672  of  the  Judicial  Code  states  that  copies 
of  any  records  in  the  Bureau  of  Land  j\Ianagement 
authenticated  by  the  seal  and  certified  by  the  director 
thereof  or  when  his  office  is  vacated  and  so  on,  shall 
be  admissible.  Now,  this  instrument  has  not  been 
certified  by  the  Commissioner.  It  has  been  certified 
but  this  is  a  copy  of  a  certificate.  There  is  no  seal 
on  this  instrument  and  I  believe  that  it  is  therefore 
invalid.  This  instrument  in  itself  is  not  an  original 
and  does  not  purport  to  be  an  original.  As  I  say, 
there's  no  showing  of  the  seal  and  section  34  is  not 
set  out,  section  34  being  the  land  which  is  the  subject 
of  this  litigation.  Section  34  is  not  shown  in  its 
entirety  on  this  map  and  therefore  the  instrument  is 
inadmissible. 

The  Court :     What  was  your  citation  again  ? 

Mr.  McNabb:  Title  28,  section  672,  [28]  your 
Honor.  A  further  ground  that  this  witness  is  not 
competent  to  testify  as  to  this  instrument. 

The  Court:  All  right,  may  I  see  the  prof  erred 
exhibit  ? 

(Document  handed  to  the  Court.) 

Mr.  McNabb:  I  object  to  it  further,  your 
Honor,  on  the  grounds  it  does  not  show  the  flood 
control  area  which  is  the  subject  of  this  litigation. 
Your  Honor,  I  will  also  cite  Wigmore,  section  1680 
for  the  court's  consideration  in  this  matter. 

Mr.  Gilbert :     I  offer  to  come  forward  with  proof. 

The  Court :  The  section  in  the  statute  you  read  is 
where  copies  are  used  instead  of  originals.    These 
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are  originals.  Objection  overruled,  may  be  admitted. 

Mr.  McNabb:     I  will  except  to  that,  your  Honor. 

The  Clerk :     Plaintiff 's  Exhibit  "  B. " 

(At  this  time,  Plaintiff's  Identification  Num- 
ber 3  was  introduced  into  evidence  and  marked 
as  Plaintiff's  Exhibit  ''B.") 

Q.  (By  Mr.  Gilbert) :  Mr.  Weiler,  showing  you 
Plaintiff's  Exhibit  "B,"  I  ask  you  from  this  plat  of 
what  area  are  these  surveys  ?  [29] 

Mr.  McNabb:  The  map  itself  is  the  best  evi- 
dence to  that,  your  Honor.  I'll  object  to  that  ques- 
tion. 

The  Court:     Why  isn't  that  a  good  objection? 

Mr.  Gilbert:  May  it  please  your  Honor,  I  was 
asking  the  witness  to  read  from  the  plat  itself. 

Mr.  McNabb:     Well  (interrupted). 

The  Court:  You  can  read  anything  and  show  it 
to  the  jury  yourself. 

Mr.  Gilbert:  From  plaintiff's  exhibit,  if  it  please 
the  Court,  it  is  entitled  township  number  3  south, 
range  number  3  east,  of  the  Fairbanks  Meridian, 
Alaska. 

Q.  (By  Mr.  Gilbert)  :  Now,  Mr.  Weiler,  I  will 
ask  you  to  look  at  plaintiff's  exhibit  and  ask  you 
from  your  knowledge  of  the  public  land  survey  sys- 
tem in  connection  with  section  34,  township  2  south, 
range  3  east,  to  tell  the  Court  what  section  corners 
on  this  exhibit  would  be  closest  to  the  area  I  have 
mentioned  ? 

Mr.   McNabb:     I   object   to   that   question,   your 
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Honor,  as  not  being-  within  the  issues  of  this  case. 
The  map  itself  is  the  best  evidence  and  further  for 
the  ground  that  the  question  as  framed  is  impossible 
to  answer. 

The  Court:     Objection  overruled. 

Mr.  McNabb:  It  has  no  bearing  on  the  [30] 
issues  of  this  case. 

The  Witness:  The  corners  closest  to  section  34, 
township  2  south,  range  3  east  on  this  plat  would 
be  the  corner  common  to  section  10,  11,  14  and  15; 
the  corner  common  to  section  9,  10,  15  and  16;  the 
corner  common  to  sections  3,  4,  9  and  10  and  the 
corner  common  to  section  4,  5,  8  and  9. 

Q.  (By  Mr.  Gilbert)  :  Mr.  Weiler,  to  make  it  a 
little  clearer  for  the  jury,  could  you  tell  us  from  the 
surveyed  sections  which  direction — which  corner  of 
those  surveyed  sections  would  be  closest? 

Mr.  McNabb:  I  object  to  that  question  as  the 
map  is  the  best  e\ddence,  your  Honor. 

The  Court:     Objection  overruled. 

The  Witness:  I  don't  quite  understand  your 
question. 

Q.  (By  Mr.  Gilbert) :  For  example,  I  note  on 
this  map  that  a  section  22  has  been  surveyed.  Would 
the  area  I  have  mentioned  be  closest  to  the  southeast 
corner  of  section  22  ? 

Mr.  McNabb:     What  area  has  he  mentioned? 

Mr.  Gilbert:  That's — may  it  please  the  Court, 
would  you  like  me  to  repeat  that  ? 

The  Witness:     No,  I  understand  (interrupted). 
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The  Court:     Which  area  are  you  speaking  of? 

Mr.  Gilbert:  I  am  speaking  of  section  34  of 
township  2  south,  range  3  east. 

The  Witness:     The  corner  closest  (interrupted). 

Mr.  McNabb:  I  object  to  that  as  the  map  is  the 
best  evidence,  your  Honor. 

The  Court :     Overruled. 

The  Witness:  The  corner  closest  to  section  34, 
township  2  south,  range  3  east  would  be  the  north- 
east corner  of  section  15,  the  northeast  quarter — 
northeast  corner  of  section  15,  the  northeast — the 
northwest  and  also  southeast  corner  of  section  9. 
That  would  be  the  same  point.  The  northeast  corner 
of  section  9,  the  northeast  corner  of  section  5  and 
the  southeast  corner  of  section  5  and  northwest  quar- 
ter of  section  9,  which  would  be  the  same  point. 

Mr.  McNabb:  I  move  that  answer  be  stricken, 
your  Honor,  on  the  grounds  that  it  has  no  con- 
nection, no  bearing,  on  the  issues  of  this  case. 

The  Court:     Motion  denied. 

Mr.  Gilbert :     No  further  questions. 

Mr.  McNabb:     No  questions. 

(At  this  time,  Mr.  Fred  J.  Weiler  left  the 
witness  stand.) 

Mr.  Gilbert :  May  it  please  the  court,  at  this  time, 
I  call  Bob  Lyle.  [32] 
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ROBERT  E.  LYLE 

called  as  a  witness  in  behalf  of  the  plaintiff,  being 
first  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Gilbert: 

Q.     State  your  name  for  the  Court  please  ? 

A.     Robert  Lyle. 

Q.     What  is  your  occupation,  Mr.  Lyle^ 

A.     Civil  engineer. 

Q.  Now,  what  does  the  field  of  civil  engineering 
include  or  allow  (interrupted) . 

The  Court:  ^lake  it  a  direct  question.  This  is  a 
preliminary  question.  You  don't  have  to  be  so  care- 
ful about  not  making  it  leading. 

Q.  (By  Mr.  Gilbeii;) :  You  stated  you're  a  civil 
engineer.  What  branches  of  civil  engineering  have 
you  specialized  in,  if  any? 

A.  Land  surveying,  structural  building,  general 
construction. 

Q.  When  did  you  receive  your  professional  edu- 
cation as  a  civil  engineer  ? 

A.     Between  1927  and  1932. 

Q.  Where  did  you  receive  that  professional  edu- 
cation 1  A.     At  the  University  of  Alaska. 

Q.  How  long  have  you  been  engaged  in  this  type 
of  work  ? 

A.     Since  my  graduation  in  1932.  [33] 

Q.     By  whom  are  you  now  employed? 

A.     Corps  of  Engineers. 

Q.     Where  are  you  stationed  ? 

A.    At  Ladd  Field. 
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Q.  Did  you  receive  a  call  from  the  office  of  the 
United  States  Attorney,  Fairbanks,  Alaska  on  or 
about  the  24th  of  April,  1951,  requesting  you  to 
make  a  survey  of  the  premises  of  Moose  Creek  Lodge 
showing  its  location  according  to  meridian,  township, 
range  and  section?  A.     Yes. 

Q.  Did  you  thereafter  visit  the  Moose  Creek 
Lodge — the  locality  of  Moose  Creek  Lodge? 

A.     I  did. 

Q.  And  did  you  make  certain  measurements  and 
observations  in  this  area?  A.     Yes. 

Q.  What  Avas  used  as  a  starting  point  in  making 
these  measurements  and  observations? 

A.  The  northeast  corner  of  section  9,  township  3 
south,  range  3  east. 

Q.  I  hand  you  Plaintife's  Exhibit  "B"  and  ask 
you  if  you  can  locate  that  starting  point  on  this  map 
or  plat? 

A.  Yes — how  can  I  answer  that  sitting  on  the 
stand?  It  is  indicated  as  a  point  on  this  plat. 

Q.  Now,  did  you  find  the  corresponding  point  on 
the  ground?  [34]  A.     Yes,  I  did. 

Q.  And  you  stated  that  you  started  from  that 
point?  A.     That's  right. 

The  Court:     What  point  was  that? 

Mr.  Gilbert :     The  northeast. 

The  Court :     What  point  ? 

The  Witness :  The  northeast,  your  Honor  of  sec- 
tion 9. 

The  Court:  Same  toA^mship  and  range  you  men- 
tioned before? 
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The  Witness:  Yeah,  township  3  south,  range  3 
east. 

Q.  (By  Mr.  Gilbert) :  When  did  yon  make  this 
visit  ? 

A.  1  made  the  first  visit  the  night  before  last  in 
the  evening  and  did  the  actual  work  yesterday. 

Q.  Based  upon  those  measurements  and  observa- 
tions, did  you  make  a  survey  of  Moose  Creek  Lodge? 

Mr.  McNabb:  I  object  to  that,  your  honor,  on 
the  grounds  that  no  proper  foundation  has  been 
laid  for  it  and  I  request  permission  of  the  Court  to 
ask  a  few  additional  questions — foundation  ques- 
tions. 

Mr.  Gilbert :     I  can  re-state  the  question. 

The  Court :     Very  well,  re-state  it.  [35] 

Q.  (By  Mr.  Gilbert)  :  Where  did  you  measure 
to  and  of  what  did  you  make  a  survey  ? 

A.     I  measured  (interrupted). 

Mr.  McNabb:  I  object  to  that  question,  your 
Honor,  on  the  ground  no  foundation  lias  been  laid 
for  it.  He  hasn't  shown  what  he  used  or  how  he 
used  it  to  laiow  that  he  was  at  that  particular  point 
to  which  he  states  he  started  his  survey. 

The  Court :  Just  tell  what  you  did  to  make  a 
survery  of  Moose  Creek  Lodge. 

The  Witness:  I  started  at  the  northeast  corner 
of  section  9. 

^i  r.  McNabb :  And  I  want  to  know,  your  Honor, 
how  he  found  that  corner. 

The  Court :     All  right,  tell  how  you  found  that. 

The   Witness:     I   found  a  brushed  Jine  directlv 
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opposite  .Moose  Creek  Lodge  and  followed  that  line 
out  for  2  miles  and  fomid  the  iron  marker  which  is 
marked  properly  for  the  northeast  corner  of  sec- 
tion 9. 

Mr.  McNabb:  May  I  ask  some  questions,  your 
Honor  ? 

The  Court:  I  think  Mr.  Cilbert  can  do — ask 
him  at  present.    You  can  cross-examine  later.  [36] 

Q.  (By  Mr.  Gilbert)  :  What  was  recorded  on 
this  iron  marker  ? 

A.     May  I  refer  to  my  note  book  on  that? 

The  Court:     Yes. 

The  Witness :  The  corner  is  a  two-inch  iron  post 
approximately  8  inches  above  ground  with  a  brass 
capping  marked — it's  a  general  land  office  marker — 
stamped  township  3  south,  range  3  east,  section  4, 
section  3,  section  9,  section  10  and  dated  1934. 

Q.  (By  Mr.  Gilbert) :  And  from  that  corner  or 
monument,  you  started  ?  A.     That 's  right. 

Q.  What  did  you  do  then  after  you  found  that 
corner  ? 

A.     Well,  we  had  to  (interrupted). 

Mr.  McNabb:  I  object  to  that  on  the  gTounds 
that  there  hasn't  been  any  proper  foundation  laid. 

The  Court:     Objection  overruled. 

The  Witness:  We  had  to  locate  a  second  point 
to  determine  our  meridian  and  we  proceeded  a  half 
mile  south  of  this  corner  and  found  a  quarter  corner 
common  to  sections  9  and  10. 

Q.     (By  Mr.   Gilbert)  :     I  will   hand  you  again 
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Plaintiff's  Exhibit  "B"  and  ask  if  you  can  point  out 

tliat  second  location  that  you  found. 

A.  The  second  location  is  in  the  intersection  of 
this  [37]  quarter  section  line  and  the  section  line — 
intersection  of  the  quarter  intersection  line  on  the 
east  boundary  of  section  9. 

Q.     What  did  you  do  after  that? 

A.  Well,  we  ran  a  traverse  from  starting  at  this 
northeast  corner  of  section  9,  ran  over  to  the  high- 
way and  up  the  highway  to  a  monument  (inter- 
rupted). 

The  Court:     Just  a  minute. 

The  Witness :     Beg  pardon  ? 
I      The  Court:     Start  that  over  again. 

The  Witness:  I  will  start  back  at  the  begiiming. 
We  started  it  at  the  northeast  corner  of  section 
9,  ran  a  traverse  out  to  the  Richardson  Highway  and 
up  the  highway  to  a  point  which  I  knew  to  be  ap- 
proximately on  a  point  wliich  we  were  seeking  and 
then  by  computation  determined  the  exact  point  on 
the  ground. 

Mr.  McNabb:  I  object  to  that  and  move  the 
answer  be  stricken  on  the  grounds  that  the  answer 
has  no  bearing  on  the  issues  of  this  case,  no  proper 
foundation  laid  and  it  is  stated  he  ran  to  a  place 
which  was  approximate  to  something. 

The  Court :     Motion  denied. 

Q.  (By  Mr.  Gilbert)  :  Who  was  with  you  when 
this  work  was  being  done? 

Mr.    McNabb:     I    object    to    that    as    not    [38] 
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within  tlie  issues  of  the  case  and  has  no  bearing  on 

the  case. 

The  Court :     Overruled. 

The  Witness:  Well,  we  had  a  kind  of  a  large 
crew. 

Mr.  McNabb:  I  object  to  that.  He  can  answer 
from  his  own  memory. 

The  Court:  Qualify  the  use  of  a  memorandum, 
Mr.  Gilbert. 

Q.  (By  Mr.  Gilbert) :  At  the  time  you  made 
these  measurements  and  observations,  did  you  note 
who  the  other  members  of  your  party  were? 

A.     Yes,  I  did. 

Q.  Will  you  refer  to  those  notes  and  tell  us  who 
the  members  of  the  party  are  ? 

Mr.  McNabb:  I  object  to  that  as  there's  no 
proper  foundation  laid.  He  didn  't  say  he  wrote  them 
down. 

The  Court :  Yes.  Did  you  wi'ite  them  down  at  the 
time  and  put  the  names  down  ? 

The  Witness:     Yes. 

The  Court:  Do  you  have  your  writing  in  your 
hand? 

The  Witness :     Yes,  I  have. 

The  Court :     All  right,  go  ahead  and  answer  it. 

The  Witness:  M.  Stutzman,  R.  Angstman,  [39] 
J.  Coughlin,  L.  Dewey,  W.  L.  McPeak,  T.  Hazard, 
T.  Reinilla,  A.  Rumsteter,  C.  Nielson,  G.  Hinch,  J. 
Finnagan  and  R.  Cunmiins. 

Q.  (By  Mr.  Gilbert)  :  And  you  were  the  sur- 
veyor in  charge  of  this  party? 
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A.     That's  right. 

Mr.  McNabb:  I  move  that  all  of  those  names 
be  stricken  from  the  record  and  have  no  bearing  on 
this  case,  no  part  of  the  issues. 

The  Court:     Motion  denied. 

Q.  (By  Mr.  Gilbert) :  Now,  Mr.  Lyle,  you 
stated  that  you  ran  a  line  up  the  Richardson  High- 
way, is  that  correct *?  A     That's  correct. 

Q.     Did  you  locate  any  points  on  up  there  ? 

Mr.  McNabb:  I  object  to  that  question.  There's 
no  proper  foundation  laid,  no  showing  it  is  relevant 
to  the  issues  of  this  case ;  not  shown  it's  material. 

The  Court:     Objection  overruled. 

Mr.  McNabb:     Has  no  bearing  on  the  issues. 

The  Witness :  Yes.  I  used  as  a  point  a  moimment 
which  had  been  established  there  by  the  Bureau  of 
Land  Management  which — would  you  like  me  to 
draw  it? 

Mr.  McNabb:  I  object  to  that  as  calling  for  a 
conclusion.  [40] 

The  Court:     Yes,  draw  it.  Objection  overruled. 

The  Witness:  One  of  the  points  which  I  used 
(interrupted) . 

Mr.  McNabb:  I  object  to  any  testimony  from 
those  records. 

The  Court :  Did  you  make  records  at  the  time  of 
your  actions  in  making  that  survey  ? 

The  Witness :     Yes,  I  did. 

The  Court :     You  wrote  them  in  that  book  ? 

The  Witness:     Yes,  I  did. 
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The  Court:  And  it's  all  in  your  own  handwrit- 
ing? 

The  Witness :     That's  right. 

The  Court:  And  you  wrote  it  at  the  time  you 
made  the  survey? 

The  Witness:     That's  correct. 

The  Court:  All  the  writings  in  that  book  are 
correct,  are  they? 

The  Witness :     Yes,  they  are. 

The  Court:     Objection  overruled.  Go  ahead. 

The  Witness:  This  metal  is  a  3-inch  galvanized 
iron  i^ipe  with  a  brass  capping  (interrupted). 

Mr.  ]\rcNabb:  I  object  to  this,  your  [41]  Honor; 
no  showuig  that  this  metal  he's  talking  about  has 
any  bearing  on  the  issues  of  this  case. 

The  Court:     Objection  overruled. 

The  Witness:  And  it's  marked  witness  corner, 
township  2  south,  range  3  east,  section  28,  section  27, 
section  33,  section  34  and  dated  1949. 

Q.  (By  Mr.  Gilbert) :  As  a  result — after  you 
had  located  this  point,  what  did  you  do  after  that? 

A.  Then  I  had  a  definite  position  of  this  point 
in  relation  to  the  northeast  corner  of  section  9  and 
then  was  able  to  determine  the  true  position  of  the 
northwest  corner  of  section  34. 

Mr.  McNabb:  I  object  to  that  as  calling  for  a 
conclusion,  your  Honor,  no  proper  foundation  has 
been  laid  for  that  question,  no  showing  it  is  material 
to  the  issues  involved. 

The  Court:     Objection  overruled. 

Mr.  McNabb:     Not  competent. 
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Q.  (By  Mr.  Gilbert):  After  you  located  the 
northwest  corner  of  section  34,  what  did  you  do  ? 

A.  I  then  located  Moose  Creek  Lodge  in  relation 
to  this  northwest  corner  of  section  34. 

Q.  Were  you  able  to  ascertain  the  distance  of 
Moose  Creek  [42]  Lodge — just  a  minute.  I  with- 
draw that.   Where  was  Moose  Creek  Lodge? 

Mr.  McNabb:  Now,  I  object  to  that  as  there's 
no  proper  foundation  laid;  no  showing  as  to  the — 
as  to  what  he  did,  where  he  began,  how  he  arrived 
at  the  particular  location,  an  opinion;  and  on  the 
grounds  that  the  witness  is  not  competent  to  testify. 
There  has  been  no  proper  foundation  laid. 

The  Court:     Objection  overruled. 

The  Witness :     I  forgot  the  question  now. 

Mr.  Gilbert :     Repeat  the  question. 

(The  question  was  read  to  the  witness  as  fol- 
lows by  the  reporter.) 

Q.  Were  you  able  to  ascertain  the  distance  of 
Moose  Creek  Lodge — just  a  minute.  I  withdraw  that. 
Where  was  Moose  Creek  Lodge  % 

The  Witness:  Moose  Creek  Lodge  is  located 
southeast  of  this  corner.  I  have  the  exact  distances 
on  a  map  which  I  have  with  me. 

Q.  (By  Mr.  Gilbert) :  Oh,  then  you  reduced  all 
of  these  measurements  and  observations  to  writing 
at  that  time,  did  you?  A.     Yes,  I  did. 

Q.     Was  that  done  from  your  notes  ? 

A.     Yes,  it  was. 

Q.  Do  you  have  that  map  with  you  at  this  [43] 
time  %  A.    Yes. 
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A.    Yes. 

Mr.  Gilbert:  Mark  this  as  plaintiff's  identifica- 
tion. 

Clerk  of  the  Court:  Plaintiff's  identification 
number  four. 

(At  this  time,  a  map  was  offered  and  marked 
as  Plaintiff's  Identification  Number  4.) 

Q.     (By  Mr.   Gilbert) :     I   hand   you   plaintiff's 

identification  number  4  and  ask  you  if  this  is 

(interrupted). 

The  Court:  Wouldn't  it  be  better  to  put  that  up 
on  the  board  right  now  ? 

(At  this  time,  the  map  was  placed  on  a  board 
in  front  of  the  jury.) 

Q.  (By  Mr.  Gilbert) :  Is  plaintiff's  identifica- 
tion 4  the  map  that  you  brought  with  you  ? 

A.     Yes. 

Q.  Now,  will  you  show  the  court  and  the  jury 
by  pointing  out  on  this  map  where  you  started  and 
the  final  location  by  you  of  Moose  Creek  Lodge  ? 

Mr.  McNabb:  I  object  to  that  question,  your 
Honor,  as  no  proper  foundation  has  been  laid  for 
any  testimony  concerning  this  map. 

The  Court:     Objection  overruled.  [44] 

The  Witness:  I  started  at  the  northeast  corner 
of  section  9  which  was  at  this  point  on  the  map 
(l)ointing),  proceeded  up  the  section  line  to  a  point 
which  I  called  H-1;  then  northeasterly  to  a  point 
which  I  call  H-2  and  again  northeasterly  to  a  point 
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on  the  Richardson  Highway  which  I  called  H-3  and 
then  up  tlio  highway  to  a  point  I  called  H-4;  and 
then  to  the  witness  corner  which  I  discussed  pre- 
viously. Then  by  computation,  I  was  able  to  de- 
termine the  relation  of  this  witness  corner  to  the 
northeasterly  corner  of  section  9  and  then  to  deter- 
mine the  relation  of  the  witness  comer  to  the 
northwest  corner  of  section  34  and  then  on  this 
other  smaller — larger  scale — rei)roduction — we  have 
yet  another  point  which  I  called  H-6  between  H-4 
and  H-3  and  then  set  another  additional  point  H-7 
over  close  to  the  Moose  Creek  Lodge  and  then  from 
H-7  determined  the  position  of  3  corners  of  Moose 
Creek  Lodge.  Then  by  computation  I  determined 
that  the  northwest  corner  of  Moose  Creek  Lodge 
lies (interrupted). 

Mr.  McNabb:  I  object  to  any  further  testimony 
on  that  score,  your  Honor,  until  such  time  as  this 
witness  shows  us  how  he  arrived  at  this  particular 
computation.  He  stated  that  he  points  and  then 
he  makes  computations.  No  proper  foundation  laid 
for  any  further  testimony. 

The  Court:  Very  well.  You  can  state  what  your 
method  was  of  computation. 

The  Witness:  Well,  I  would  be  glad  to  go  [45] 
into  it  in  great  detail  if  you  wish — unlimited  detail. 

Mr.  Gilbert:  If  the  court  wishes,  I  believe  we 
can  go  through  his  notes  and  give  the  coordinates 
in  each  and  every  case. 

The  Witness:  Precisely  what  1  did  was  com- 
pute  the   coordinates   of   each   of   these   points.     I 


52  Thomas  Jones  vs. 

(Testimony  of  Robert  E.  Lyle.) 
started  and  assigned  a  coordinate  value  at  the  north- 
easterly corner  of  section  9  of  10,000  north  and 
10,000  east  and  then  I  computed  the  coordinates  of 
the  northwest  corner  of  the  Moose  Creek  Lodge  and 
then  I  arrived  at  a  distance  south  from  the  section 
line  of  1181.70  feet.  That  is  from  the  northwest 
corner  of  Moose  Creek  Lodge  to  the  north  boundary 
of  section  34,  a  distance  of  812.86  feet  from  the 
northwest  corner  of  Moose  Creek  Lodge  to  the  west 
boundary  of  section  34. 

Mr.  McNabb:  I  object  to  the  statement  of  figures 
and  move  they  be  stricken  until  such  time  that  he 
can  testify  how  he  aiTived  at  those  particular 
figures. 

The  Court:     Objection  overruled. 

Q.  (By  Mr.  Gilbert)  :  Are  you  testifying  from 
the  figures  on  the  map  ? 

A.  Yes,  I  am.  I  wrote  them  on  there  from  my 
calculation  sheets.  I  have  my  calculation  sheets  here 
if  you  wish  me  to  read  the  whole  thing. 

Mr.  McNabb :  Did  you  make  those  figures  at  the 
same  time?  [46] 

Mr.  Gilbei*t:     I  object,  your  Honor. 

Mr.  McNabb :  Well,  there  hasn't  been  any  proper 
foundation  laid,  your  Honor,  for  his  testimony  as  to 
what's  on  that  map. 

The  Court:  Very  well,  then.  Your  objection  is 
overiiiled.   Proceed. 

The  Witness :     To  whose  question  ? 

The  Court:  Mr.  McNabb 's  question — objection  is 
overruled.   Proceed. 
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Q.  (By  Mr.  Gilbert) :  Now,  you  have  stated 
that  from  your  computations  which  you  have  re- 
duced to  this  map  that  the  premises  of  Moose  Creek 
Lodge  is  how  many  feet  south  of  the  north  line  of 
section  34?  A.     1181.70. 

Q.  And  what  was  the  measurement  from  the 
east  line  of  section  4 — 34,  west  line  ? 

A.     It  is  812.86. 

Q.  Did  you  observe  the  buildings  of  Moose  Creek 
Lodge  on  the  general  premises  there  ? 

Mr.  McNabb:  I  object  to  that  question,  your 
Honor.  What  lie  observed  isn't  material. 

The  Court:     Objection  overruled. 

Mr.  McNabb :     It  has  no  bearing  on  this  case. 

The  Court :     Go  ahead  and  answer.  [47] 

The  Witness:  Yes,  I  did  observe  several  build- 
ings besides  the  lodge  itself. 

Mr.  McNabb:  Now  I  object  to  that  and  move 
the  answer  be  stricken  as  not  responsive  to  the 
question. 

The  Court :     Motion  denied. 

Q.  (By  Mr.  Gilbert)  :  From  these  observations 
and  measurements  that  you  have  made,  will  you  tell 
this  court  and  jury  in  what  portion  of  section  34 
does  Moose  Creek  Lodge  and  its  buildings  lie? 

Mr.  McNabb:  I  object  to  that  on  the  grounds  it 
calls  for  an  opinion,  no  proper  foundation  laid, 
nothing  to  show  it  is  material  to  the  issues  involved 
in  this  case,  no  showing  that  this  witness  is  com- 
petent to  testify  and  no  showing  that  there's  ever 
been  any  proper  foundation  laid  for  the  question. 
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The  Court:     Objection  overruled. 

The  Witness:  Moose  Creek  Lodge  lies  in  the 
northwest  quarter  of  section  34. 

Mr.  Gilbert :     Your  witness — oh,  just  a  minute. 

Q.  (By  Mr.  Gilbert)  :  Now  what  range,  town- 
ship and  meridian  are  you  referring  to  in  connection 
with  section  34? 

A.     Township  2  south,  range  3  east. 

Q.    What  meridian?  [48] 

A.     Fairbanks  Meridian. 

Mr.  Gilbert :     Your  witness. 

The  Court:  Just  a  minute.  How  did  you  arrive 
at  those  distances  ? 

The  Witness :    Which  distance  was  that  ? 

The  Court:  Any  distance  that  you  took  in  mak- 
ing that  sui-vey  and  map. 

The  Witness:  The  distances  between  the  transit 
stations  were  lined  up  by  chaining  with  a  steel  tape. 

The  Court :     A  chain  ?  Very  well. 

Cross-Examination 
By  Mr.  McNabb : 

Q.  Mr.  Lyle,  when  you  started  initially,  you 
said  that  you  went  out  and  found  a  line  from  which 
the  brush  had  been  cut  and  then  followed  it  for  2 
miles  about  to  a  comer?  A.     That's  right. 

Q.  Now  then,  did  you  use  a  map  to  determine 
primarily  where  that  line — to  determine  this  line 
from  which  the  brush  had  been  cut?  Did  you  use 
a  map  to  determine  that  to  show  you  where  you — 
to  show  you  where  it  started? 
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A.  No,  I  had  no  map  of  anything  north  of  sec- 
tion 9. 

Q.  Well,  I  know  now,  hut  do  you  have  a  map 
on  which  it  shows  this  line  which  you  initially 
started  from  and  followed  to  a  corner  section?  [49] 

A.     No,  I  don't. 

Q.  From  whence  did  you  get  the  knowledge  of 
this  particular  line  ? 

A.  I  talked  to  the  man  in  the  District  Attorney's 
office,  Casperson  I  think  his  name  is.  He  told  me 
there  w^as  a  brushed  line  there  and  a  witness  corner 
and  I  was  able  to  locate  it  when  I  went  out  there. 

Q.  So  you  used  Casperson 's  opinion  to  start  this 
survey  ? 

A.  Well,  I  found  on  checking,  his  opinion  was 
facts  and  not  an  opinion. 

Q.  You  didn't  use  any  map  which  was  purported 
to  be  an  offtcial  map  or  any  other  written  document 
or  drawing  in  connection (interruijted). 

A.  I  think  you're  probably  referring  to  a  map 
which  the  District  Attorney  has  in  his  possession. 
I  saw  it  here  the  day  I  w^as  in  the  office  but  I 
didn't  use  it  to  locate  the  corners. 

Q.  What  instriunents  did  you  use  other  than 
the  steel  tape  which  you  have  previously  testified  to 
in  making  these (interrupted). 

A.     Transits. 

Q.     By  whom  are  you  employed? 

A.     By  the  Corps  of  Engineers. 

Q.  And  that  is  an  agency  of  the  United  States 
Government?  A.     That's  right. 
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Q.     And  you  work  where?  [50] 

A.  I  work  at  Ladd.  I  am  based  at  Ladd.  I  work 
for  John  E.  England,  the  Resident  Engineer,  A.P.O. 
731. 

Q.     And  you're  stationed  at  Ladd  Field? 

A.  I  am  on  temporary  duty  at  Murphy  Dome. 
My  base  is  Ladd  Field. 

Q.  Did  you  make  any  effort  to  determine  whether 
or  not  the  starting  point  from  your — for  your  sub- 
sequent survey  and  measurement  was  in  fact 
correct  ? 

A.  No.  I  went  down  and  fomid  the  pipe.  It  had 
four  pits.  One  pit  north,  one  south,  one  west  and 
one  east  which  is  a  standard  mark  for  a  section 
corner  where  there  are  no  bearing  trees  available 
and  I  went  half  a  mile  south  and  found  the  quarter 
corner  for  the  common  sections  9  and  10  which  is 
properly  monumented  by  2  bearing  trees. 

Q.  When  was  that  initial  stake  put  in  there?  I 
believe  you  said  1938,  is  that  correct  ? 

A.     1934. 

Q.  '34.  How  long  have  you  been  familiar  with 
that  particular  location,  Mr.  Lyle? 

A.  First  time  I  saw  that  stake  was  day  before 
3^esterday. 

Q.  So,  you  can't  testify  from  your  own  knowl- 
edge that  that  stake  has  not  been  moved  since  it 
was  placed  there  in  1934? 

A.  I  can  testify  it  has  the  standard  pits  which 
the  land  office  puts  at (interrupted). 

Q.    You  can  testify  it  has  ?  [51]  A.     It  has. 
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Q.     It  has  been  moved? 

A.     No,  1  didn't  say  it  had  been  moved. 

Q.  I  say,  can  you  testify  from  your  own  knowl- 
edge? A.     I (interrupted). 

The  Court:     Let  him  answer  the  question. 

•    

The  Witness :  I  can  testify  that  section  9,  I  mean 
the  northeast  comer  of  section  9  is  a  standard  iron 
monument. 

Q.  (By  Mr.  McNabb)  :  Yes,  I  know,  but  can 
you  testify  from  your  own  knowledge  that  that 
particular  stake  has  not  been  moved  since  the  day 
which  it  was  placed  there  in  1934? 

A.     I  wasn't  at  the  place (interrupted). 

Q.  You  hadn't  been  at  any  time  since  it  was 
placed  there  have  you,  except  day  before  yesterday? 

A.     That's  right. 

Q.  And  you  don't  know  whether  it  has  been 
moved  since  it  was  initially  put  there,  do  you  ? 

A.     I  know  it  has  the  standard (internipted). 

Mr.  Hepp:  I  object.  This  witness  should  be 
allowed  to  answer  these  questions  and  explain  his 
answers  and  counsel  is  taking  a  tone  towards  this 
witness  that  is  purely  argumentative  and  I  object 
to  it. 

The  Court:     Objection  sustained.  [52] 

The  Witness:  Can  I  testify?  I  can  testify  that 
the  four  pits  which  are  standard  to  a  section  corner 
are  there.  I  can  also  testify  that  the  quarter  cor- 
ner   (interrupted). 

Mr.  McNabb:     Your  Honor,  I (interrupted). 

The  Court:     He's  answering  your  question. 
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The  Witness:  And  I  can  testify  that  2  bearing 
trees  are  at  the  quai-ter  corner. 

Q.  (By  Mr.  McNabb)  :  We  are  talking  about 
one  comer  there,  Mr.  Lyle. 

A.  I  know.  They're  tied  together.  If  I  find  a 
quarter  corner  and  half  a  mile  south  a  point,  there's 
eveiy  right  to  believe  that  is  the  right  point. 

Q.  It  is  conceivable  that  the  second  stake  could 
have  been  moved  as  well  % 

A.  Not  by  the  evidence  on  the  ground.  It  is  not 
conceivable. 

Q.  You  mean,  so  long  as  you  can  make  the 
Moose  Creek  Lodge  within  the  particular  area  in 
which  you  had  to  find  it,  then  you  assume  every- 
thing is  correct? 

Mr.  Hepp:  I  object  to  that.  It's  an  absurd  ques- 
tion. 

The  Court:     Objection  sustained. 

Q.  (By  Mr.  McNabb)  :  Now,  did  you  check  any 
calculations  to  determine  whether  or  not  that  first 
stake  was  correctly  placed  ?  [53] 

Mr.  Hepp:  I  object  to  any  further  questions  on 
that,  your  Honor.  That  is  an  established  land 
marker  of  a  survey— of  an  accepted  survey  and  I 
don't  think  Mr.  McNabb  has  a  right  to  go  into  this. 

The  Court :     Objection  sustained. 

Mr.  Taylor:  I  would  like  to  ask  this  witness  a 
question,  your  Honor. 

The  Court:     Very  well. 

Q.  (By  Mr.  Taylor) :  Mr.  Lyle,  I  believe  you 
stated  that  after  running  your  line  down  to  the 
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northwest  comer  of  section  34,  you  found  what  you 

designated  a  witness  mark? 

A.     That's  correct. 

Q.  And  what  was  the  writing  or  the  inscription 
upon  that  witness  marker?  Will  you  read  it  to  me 
again  ? 

A.  The  stamping  on  the  wdtness  corner  w'as 
township  2  south,  range  3  east,  section  33,  section 
34 — wait  a  minute.  I  am  on  the  wrong  comer.  I 
was  giving  the  description  of  the  meander  corner. 
The  witness  corner  is  marked  W.  C,  township  2 
south,  range  3  east,  section  28,  section  27,  section 
33,  section  34  and  dated  1949. 

Q.     Just  the  year  date  put  on  there  ? 

A.     That's  right.   It  was  never  more  than  a  year. 

Q.  Did  you  find  in  that  vicinity  any  witness 
corner  of  official  survey  monument  prior  to  [54] 
1949? 

A.     None  in  the  vicinity  of  this  witness  corner. 

Q.  And  would  you  assume  from  that,  that  that 
corner  was  not  established  until  1949  ? 

A.     That's  correct. 

Q.  I  believe  section  27  and  34  adjoin,  do  they 
not?  A.     That's  correct;  27  is  north  of  34. 

Q.  And  is  there  any  section  west  of  34  that 
show^s  on  that  map  ? 

A.     Section  33  lies  west  of  34. 

Q.     Is  that  across  the  Tanana  River? 

A.  I  believe  it  extends  across.  It  would  come 
out  and  join  the  west  boundary  of  34. 

Q.    And  what  section  is  west  of  27  ? 
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A.     Section  28. 

Q.  Now,  on  that  marker,  Mr.  Lyle,  are  there 
grooves  cut  across  the  marker  to  show  the  directions 
in  which  the  section  line  rims  ? 

A.  The  grooves  are  cut  to  show^  the  exact  point 
and  normally  they  are  authenticated  to  show  the 
direction  of  the  sections  lines. 

Q.  By  taking  a  line  out  of  that  marker,  you 
would  sight  along  the  direction  that  is  shown  by 
the  grooves — by  the  grooved  lines  ? 

A.  That  would  be  a  very  rough  method  of  get- 
ting a  direction. 

Q.  But  I  mean,  it  points  in  the  same  [55]  direc- 
tion. A.     That's  correct. 

Q.  Now,  when  you  run — you  say  that  witness 
mark  was  the  northwest  comer  of  section  34? 

A.  No.  The  witness  corner  is  not  the  northwest 
corner  of  section  34.  All  a  witness  corner  is  is  a 
witness  to  the  tiTie  corner.  The  true  corner  lies 
198  feet  north  of  the  witness  comer. 

Q.     And  did  you  find  the  comer  of  section  34? 

A.  No,  I  did  not.  The  corner  is  not  set  because 
it  falls  in  the  road. 

Q.     It  is  in  the  road?  A.     Yeah. 

Q.     Of  the  Richardson  Highway? 

A.     That's  correct. 

Q.  How  many  feet  would  you  say  that  was  from 
the  true  corner? 

Mr.  Hepp:     I  object  to  that  unless  comisel 

(interi^pted). 
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Mr.  Taylor :     He  just  stated  that  he  measured 


(interrupted). 

Mr.  Hepp:     It  is  indefinite. 

Mr.  Taylor :  I  just  asked  it  so  I  can  make  a  note 
on  it. 

Mr.  Hepp:  Well,  I'm  just  wondering  what  he's 
talking  about.  I  didn't  hear interrupted).  [56] 

The  Court :     Make  it  more  definite,  Mr.  Taylor. 

Mr.  Taylor:  The  witness  stated  that  this  was  a 
witness  corner  because  the  true  corner  was  a  cer- 
tain distance  from  there  and  it  was  in  the  road 
and  could  not  be  permanently  established.  I  was 
just  asking  how  far  the  true  corner  was  from  the 
witness  corner. 

The  Court:     Very  well. 

The  Witness:  I  will  have  to  differentiate  there 
if  I  may,  between  the  true  corner  as  I  set  it  and  as 
it — as  the  rough  line  is  cut.  That  is,  this — I  didn't 
set  this  corner,  you  understand.  I  just  used  it  as  a 
traverse  point.  Now,  by  measuring  up  to  the  east 
and  west  line  which  was  cut  by  the  Bureau  of  Land 
Management,  we  arrived  at  a  distance  of  198  feet 
but  I  differed  in  distance  by  1.6  feet  from  the  land 
office. 

Q.  (By  Mr.  Taylor)  :  About  how  much  dift'eren- 
tiaH  A.     1.6  feet. 

Q.  Now,  that  line  that  you  found  cut  there,  Mr. 
Lyle,  did  that  seem  to  be  a  fairly  recent  cutting  of  a 
survey  line"? 

A.     Yes,  it  was  very  recent  and  well  brushed  out. 

Q.     And  would  you  believe  that  that  line  had 
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been  brushed  out  about  the  time  or  since  the  wit- 
ness corner  was  established  there?  [57] 

A.  It  must  have  been  brushed  out  prior  to  the 
establishing  of  the  witness  corner. 

Q.  How  do  you  arrive  at  that  conclusion,  Mr. 
Lyle? 

A.  Well,  the  brushing  noi-mally  precedes  the 
measurement  on  a  survey.  I  would  like  to  find  some 
way  to  reverse  that,  but  I  can't. 

Q.  How  long  do  you  think  it  would  be  preceding 
the  establishment  of  the  corner? 

Mr.  Hepp:  I  object  to  that,  your  Honor.  I 
think  that  calls  for  a  conclusion.  It  is  not  per- 
tinent to  the  issues  before  this  court.  I  don't  think 
it  is  proper  cross-examination.  It  goes  into  an  en- 
tirely new  matter. 

The  Court :     Objection  sustained. 

Q.  (By  Mr.  Taylor) :  Has  there  been  much 
brush  grown  up  in  that  line  that  had  been  cut  out? 

A.     No,  very  little  brush  has  grown  up  in  there. 

Q.  One  other  question.  You  used  some  points 
that  you  would — traverse  points  that  you  would 
designate  with  an  "H,"  H-1,  H-2.  What  was  that 
''H"  designation? 

A.  I  use  that  for  huv.  I  use  "H"  as  the  initial 
of  the  word  huv. 

Mr.  Taylor:     That's  all. 
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Redirect  Examination 

By  Mr.  Hepp  : 

Q.  Now,  Mr.  Lyle,  there  has  been  quite 
a  bit  o-f  talk  here  about  witness  corners 
and  theoretical  positions.  In  order  to  clear  this 
matter  up,  I  would  like  for  you  to  state  as  a  result 
of  your  measurements  and  your  computations,  do 
you  now  know  where  the  northwest  corner  of  sec- 
tion 34,  township  2  south,  range  3  east,  Fairbanks 
meridian  is? 

A.  I  can  state  that  I  know  it  within  the  limit 
of  about  one  in  five  thousand. 

Q.  You  mean  that  would  be  one  foot  in  five 
thousand  feet  ? 

A.  That's  correct.  In  going  two  miles  then,  I 
can  state  that  the  point  which  we  determined  would 
not  be  off  2  feet  which  would  be  about  1  foot  per 
mile. 

Q.  It  could  be  closer  but  it  couldn't  be  more 
than  that  off,  is  that  correct? 

A.  That's  correct.  It  could  be  2  feet  north  or 
south  of  the  position  we  determined. 

Q.  Now,  as  to  the  Moose  Creek  Lodge  premises, 
do  they  lay  within  2  feet  or  within  the  margin  of 
error  that  you  have  testified  ? 

A.  No.  As  I  testified  before,  some  1100  feet  from 
the  north  boundary  to  Moose  Creek. 

Q.  Then  if  you  were  2  feet  off,  that  would  be 
1100  minus  2  feet  or  1098  feet  within  the  section  1 

A.     Well,  there  would  still  be  over  1100.    It  is 
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1100  plus  [59]  that  they  are  south  of  the  boundary. 

It  would  still  be  over  1100  feet  south. 

Q.  And  this  point  you  can  testify  you  have  es- 
tablished by  your  computations?  Any  theoretical 
measurements  were  done  merely  to  get  a  start  from 
which  to  compute,  is  that  right?  I  just  would  like 
you  to  make  that  point  clear. 

A.     I  don't  quite  get  your  question. 

Q.  You  mentioned  you  used  some  theory  and 
some  witness  points.  Your  final  calculations  are  the 
basis  of  your  measurements  and  computation,  is  that 
right?  A.     That's  correct. 

Mr.  Hepp:     I  see. 

Mr.  McNabb :  Your  Honor,  I  move  that  the  testi- 
mony of  this  witness  be  stricken  on  the  ground  and 
for  the  reason  that  no  proper  foundation  was  laid 
for  it.  He  made  no  effort  to  permanently  establish 
the  truth  of  the  particular  point  to  which  he  started. 

The  Court :     Motion  denied. 

Mr.  Taylor:  Can  we  have  a  short  recess,  your 
Honor? 

The  Court :     Take  a  10  minute  recess. 
(At  this  time,  a  recess  was  taken.) 

The  Court :  Counsel  stipulate  all  members  of  the 
jury  are  present? 

Mr.  Taylor :     Yes,  your  Honor.  [60] 

Mr.  Hepp:  We  so  stipulate.  I  believe  that  the 
witness  Lyle  was  on  the  stand.  We  have  no  further 
questions  to  ask  of  him.  I  believe (interrupted). 

Mr.  McNabb:     We  have  no  further  questions. 

The  Court :     Very  well,  then. 
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Mr.  Hepp:  Your  Honor,  at  this  time,  I  believe 
that  the  defendants  are  willing  to  stipulate  that  a 
substitution  of  an  exhibit  may  be  made  of  plain- 
tiff's exhibit  "B."  They're  exact  copies  which  I 
believe  counsel  will  so  stipulate,  plaintiff's  exhibit 
"B"  being  these  plats.  These  are  original  plats 
which  unfortunately  the  land  office  is  not  allowed  to 
leave  get  out  of  their  possession  and  I  am  afraid 
Mr.  Weiler  will  have  to  sleep  here  in  court  unless 
this  substitution  can  be  made.  They're  exact  copies, 
your  Honor.   Will  you  so  stipulate? 

Mr.  Taylor:  I  have  no  objection  to  Mr.  Weiler 
taking  the  stand  and  testifying  that  those  are  true 
copies  of  the  original  map  that  is  in  his  possession. 

The  Court :     Call  your  witness  then. 

FRED  J.  WEILER 

recalled  as  a  witness  in  behalf  of  the  plaintiff,  having 
been  previously  sworn,  testified  as  follows : 

Redirect  Examination 
By  Mr.  Hepp :  [61] 

Q.     Mr.  Weiler (interrupted). 

Mr.  McNabb:  Just  a  minute.  Your  Honor,  at 
this  time  I  am  going  to  object  to  the  admission  of 
this  exhibit  on  the  grounds  that  there  has  been  no 
showing  of  any  authority  to  make  this  survey  and 
on  the  further  grounds  that  there  are  many  addi- 
tional lines  and  figures  and  so  forth  on  this,  on 
each  of  these  instruments,  to  which  there  has  not 
been  a  certificate  made  and  I  am  not  waiving  the 
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question  that  these  are  not  originals  but  that  they 

are  in  fact  copies. 

Mr.  Hepp:  I  am  willing  to  limit  this  substitu- 
tion just  for  one  document  for  another  and  any 
limitation  that  counsel  may  desire  to  place  against 
one  can  be  placed  against  the  other, 

Q.  (By  Mr.  Hepp) :  Mr.  Weiler,  I  show  you 
plaintiff's  exhibit  "B"  and  ask  you  to  examine  it 
please.  I  show  you  also  what  purports  to  be  copies  of 
that  exhibit  and  ask  you  to  examine  them  and  state  if 
you  know  whether  they  are  the  same  or  contain 
the  same  subject  matter. 

A.  May  I  explain  a  little?  They  are  not  copies. 
They're  prints. 

Q.     They  are  prints? 

A.  Taken  from  the  plat.  The  information  con- 
tained on  them  is  identical  with  the  information 
contained  on  the  original. 

Q.     Those  are  identical?  [62] 

A.     These  two  are  in  fact  identical. 

Q.  By  printing,  you  mean  from  the  same  initial 
recording  device? 

A.     That's  right,  similar  to  a  photostat. 

Q.     I  see.  That's  a  mechanical  process,  is  it? 

A.     Yes. 

Q.  Then  you  can  state  then  that  those  are  identi- 
cal insofar  as  subject  matter  that  they  contain? 

A.    Yes. 

Mr.    Hepp:     I    would    like    to    ask (inter- 

i-upted). 
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Mr.  Taylor:     Could  I  ask  another  question? 
The  Court:     Yes. 

Recross-Examination 
By  Mr.  Taylor: 

Q.  Now,  Mr.  Lyle,  are  there  any  markings  on 
the  original  exhibit  which  are  not  shown  on  the 
copies  ? 

A.  Yes,  there  would  be  one  marking  which  is 
not  shown  on  this  copy.  That  would  be  the  certifi- 
cate; the  plat  was  officially  filed  in  the  United 
States  Land  Office  at  9  a.m.  on  September  20,  1938. 

Q.  There  is  no  notations  or  markings  appearing 
on  the  original  that  don't  appear  on  the  print? 

A.  Well,  there  are  some  figures  in  pencil  and 
ink  markings,  [63]  yes.  Can  I  explain  just  a  bit? 
These  original  copies  which  we  have  in  our  office 
are  used  to  maintain  status  of  the  land.  When 
someone  comes  in  and  applies  for  a  tract  of  land, 
a  homestead  or  timber  permit,  we  make  either  a 
pencil  or  an  ink  notation  on  this  original  copy. 
Those,  of  course,  would  not  appear  on  these,  but 
the  information  in  regard  to  the  location  of  the 
lines,  the  coordinates,  the  bearings  are  all  the  same. 

Q.  To  the  sectional  survey  itself,  the  print  is  the 
same  as  the  original?  A.     Yes,  Mr.  Taylor. 

The  Court:     Very  well,  may  be  substituted. 

Mr.  Hepp:  We  would  like  permission  to  with- 
draw then  this  original. 

The  Court :     Yes,  mav  be  withdrawn. 
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Mr.  Hepi):  Mr.  Clerk,  will  you  make  this  sub- 
stitution, please 

(At  this  time,  the  original  plaintiff's  exhibit 
''B"  was  withdra^vn  and  copies  substituted.) 

Mr.  Hepp :  I  have  no  further  questions  to  ask  of 
this  witness. 

Mr.  Taylor:     No  questions. 

Mr.  McNabb :  Wait  just  a  minute.  Your  Honor, 
to  save  time  calling  Mr.  Weiler  back  at  a  later  time, 
I  wonder  if  we  can  use  him  as  our  w^itness  at  this 
time. 

The  Court:    Yes.  [64] 

FRED  J.  WEILER 
called  as  a  witness  in  behalf  of  the   defendants, 
having  been  previously  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  McNabb: 

Q.  Mr.  Weiler.  you  are  familiar,  you  have  testi- 
fied, with  the  general  location  of  Moose  Creek  prop- 
erty? A.    Yes. 

Q.  To  the  best  of  your  knowledge,  has  anyone 
ever  filed  an  application  for  the  particular  ground 
upon  which  that  location  is  located? 

Mr.  Hepp:  Just  a  minute,  Mr.  Lyle.  I  object  to 
this.  There  are  no  pleadings  before  this  court  that 
purport  to  set  up  any  right,  title  or  interest  or 
right  of  possession  to  these  grounds  and  it  is  not  in 
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issue  before  this  court  as  having  not  been  pleaded 

by  either  of  these  defendants. 

The  Court:     Objection  sustained. 

Q.  (By  Mr.  McNabb) :  Mr.  Weiler,  to  the  best 
of  your  knowledge,  is  the  location  of  the  Moose 
Creek  Lodge  ever  been  established  by  any  previous 
sui'veys  ? 

Mr.  Hepp:  I  am  going  to  object  to  that  as  ir- 
relevant and  immaterial,  has  no  bearing  on  this 
tiial  here.  I  don't  think  this  witness  is  qualified  to 
answer  [65]  that  question  anyway  and  there  may 
be  a  purported  establishment  or  something  like  that 
and  a  foundation  has  not  been  laid  for  that. 

The  Court :     Objection  overruled. 

The  Witness:     Yes. 

Q.  (By  Mr.  McNabb)  :  Are  you  familiar  with 
who  made  that  survey,  Mr.  Weiler?  A.    Yes. 

Q.     And  when  it  was  made  ? 

A.  Generally,  yes.  I  couldn't  give  you  the  exact 
date. 

Q.  Do  you  know  whether  there  was  more  than 
one  survey  made  to  determine  the  position  of  the 
Moose  Creek  Lodge  property?  A.     Yes. 

Q.  Do  you  know  why  there  was  more  than  one 
survey  made?  A.     Yes. 

Q.     Do  you  know  who  made  all  of  the  surveys? 

Mr.  Hepp:  Now,  I  am  going  to  object  to  any 
further  talk  about  survey  unless  counsel  defines 
what  he  means  as  a  survey.  People  sometimes  step 
off  a  distance  and  say  they  have  surveyed  it.  There 
is  no  showing  that  these  are  surveys.    I  think  cer- 


70  Thonias  Jon^s  vs. 

(Testimony  of  Fred  J.  Weiler.) 

tainly  foundation  questions  are  required  in  order 

to  make  this  proposition  clear. 

The  Court:     Objection  overruled. 

The  Witness:  I  know  the  person  who  made  the 
— name  of  the  person  who  made  one  of  the  surveys. 
I  do  [66]  not  know  the  name  of  the  actual  surveyor 
who  made  the  other. 

Q.  (By  Mr.  McNabb) :  What  is  the  name  of 
the  person  whom  you  know  made  a  survey  there, 
Mr.  Weiler?  A.     Lloyd  Toland. 

Q.     What  position  does  he  occupy? 

A.  Cadestral  engineer,  Bureau  of  Land  Man- 
agement. 

Q.  Do  you  know  of  your  own  knowledge  what  he 
found  to  be  the  location  of  the  Moose  Creek  Lodge? 

Mr.  Hepp:     Just  yes  or  no,  please. 

The  Witness:     Yes. 

Q.  (By  Mr.  McNabb)  :  Does  that  location  cor- 
respond to  the  location  which  has  been  determined 
by  the  survey  made  yesterday  to  which  testimony 
was  given  in  this  court  this  morning  ? 

Mr.  Hepp:  I  object.  Just  a  minute,  Mr.  Weiler. 
I  object  to  that,  your  Honor,  as  irrelevant  and  im- 
material. There  was  a  survey  attempted  to  be  intro- 
duced at  which  time  counsel  objected  which  had 
Toland 's  name  on  it.  I  think  if  it  is  inadmissible  to 
show  one,  it  is  inadmissible  to  show  another.  I  ob- 
ject to  any  information  concerning  that  sui-vey  upon 
the  same  grounds  that  comisel  initially  objected  to  it. 

The  Court:  All  right.  I'll  sustain  the  [67]  ob- 
jection. 
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Mr.  McNabb:  Your  Plonor,  that  —  sustaining 
that  objection  would  make  this  survey  conclusive, 
would  it  not '? 

The  Court:  How's  that?  I  can't  understand  you, 
Mr.  McXabb. 

Mr.  McNabb:  I  say,  if  we  are  not  able  to  intro- 
duce testimony  tending  to  show  that  there  has  been 
surveys  made  which  are  different  and  established 
a  different  location  than  the  one  established  here 
this  morning,  that  would  make  this  conclusive. 

Mr.  Hepp:  Your  Honor,  in  argument  to  that, 
I  would  like  to  state  that  I  have  no  objection  to 
introducing  Mr.  Toland  or  laying  a  proper  founda- 
tion for  that  survey  so  that  we  can  show  if  there  is 
an  error  how^  it  came  about.  But  certainly,  this 
witness  is  not  qualified  to  discuss  a  survey  that  was 
made  by  someone  else  on  the  same  grounds  that 
it  w^as  initially  objected  to  in  this  trial  and  I  am 
going  to  object  and  I  don't  think — feel  there  is  any 
conclusiveness  of  any  survey  established  by  this 
proposition.  I  am  objecting  to  this  because  this 
witness  is  not  qualified  to  speak  or  to  answer  con- 
cerning any  possible  error  or  discrepancy  or  how 
it  came  about. 

The  Couii::  Well,  it  would  be  an  attempt  to 
prove  a  survey  by  oral  testimony.  The  survey  itself 
or  the  plat  would  be  the  best  evidence.  [68] 

Mr.  McNabb:  That's  correct,  your  Honor.  All 
I  want  to  know  is — of  this  witness  who  is  the  gen- 
eral manager  of  the  land  office,  is  if  he  knows  of 
his  own  knowledge  that  surveys  were  made  which 
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would  establish  a  different  location  than  the  other 

one  here. 

The   Court:     You   mean  in  a  different  section? 

Mr.  McNabb :     Yes,  sir,  or  show  that  there  is  only 

a  portion  of  that  property  there  within  the  section. 

We  have  a  right  to  introduce  testimony  showing 

that. 

The  Court:     The  best  evidence  is  the  map  itself. 

Q.  (By  Mr.  McNabb)  :  Do  you  know  whether 
juaps  were  made  each  and  every  time  that  a  survey 
was  made  of  that  property  *?  A.     Yes. 

Q.    Were  such  maps  made?  A.     Yes. 

Q.  Now^,  Mr.  Weiler,  do  you  have  those  maps  in 
your  possession? 

Mr.  Hepp:  I  object  to  that,  your  Honor,  unless 
he  defines  the  maps  as  officially  approved  maps.  I 
don't  think  they  are  proper  evidence  to  show  what 
they  ])uri)ort  to  show  unless  they  are  officially  filed 
with  the  land  office  and  approved  by  Washington. 
Those  are  the  limitations  which  counsel  placed  on 
the  government  in  attempting  to  show  [69]  a  sur- 
vey. 

The  Court:     Objection  overruled. 

The  Witness:  I  do  not  have  them  in  my  posses- 
sion at  the  present  time. 

Q.  (By  Mr.  McNabb) :  Have  you  had  them  in 
your  possession,  Mr.  Weiler  ?  A.     I  had. 

Q.  Is  the  location  of  Moose  Creek  Lodge  shown 
on  those  maps?  A.    Yes. 

Q.  Do  you  know  where  those  maps  are,  Mr. 
Weiler?  A.     Not  definitely. 
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Q.  Now  Mr.  Weiler,  you  are  familiar  with  those 
maps,  are  you?  A.     Yes. 

Q.     And  how  many  such  maps  are  there  ? 

A.     Two. 

Q.  Are  those  maps — do  those  maps.  Mi*.  Weiler, 
show  an  identical  location  of  the  Moose  Creek 
j)roperty? 

Mr.  Hepp:  I  object  to  that  question,  your 
Honor.  The  maps  are  the  best  evidence  as  to  what 
they  show  and  I  don't  think  this  witness  is  qualified 
to  answer  that  question. 

The  Court :  You  have  not  made  any  showing  for 
the  use  of  oral  testimony  in  place  of  the  map. 
Therefore,  [70]  you  must  introduce  the  map  itself. 

Q.  (By  Mr.  McNabb) :  Mr.  Weiler,  do  you 
know  where  those  maps  are*? 

A.     Well,  I  think  I  know. 

Q.  Would  you  state  to  the  best  of  your  knowl- 
edge"? 

A.  I  think — I  believe  the  District  Attorney  has 
one  of  them.  The  other  one  was  filed  in  my  office 
and  may  l3e  there  now.  I  would  have  to  examine 
the  case  files  or  they  may  have  been  sent  to  Wash- 
ington. 

Mr.  McNabb:  Your  Honor,  if  the  District  At- 
torney has  in  his  possession  a  map  which  purports 
to  show^  the  location  of  the  property  in  question 
here,  1  would  request  that  be  j)roduced  in  court. 

Mr.  Hepp:  In  the  first  place,  your  Honor,  I 
believe  the  court  will  find  that  is  government's  iden- 
tification number  two.  In  the  second  place,  I  ob- 
ject to  any  further  discussion  on  this  map  unless 
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there  is  a  foundation  shown  that  it  would  be  ad- 
missible as  tending  to  show  the  location  of  any 
property  or  premises  that  are  subject  matter  of  this 
suit.  I  will  offer  that  objection  to  every  question 
that  counsel  has  pertaining  to  that.  I  am  willing 
on  the  court's  order  to  produce  that  map.  In  fact, 
I  don't  have  to.  It's  here  already.  I  object  to  any 
further  discussion  on  it  unless  the  foundation  ques- 
tions are  laid. 

The  Court :  If  it  is  already  one  of  the  [71]  iden- 
tifications, I  will  sustain  the  objection  to  oral  tes- 
timony about  it. 

Q.  (By  Mr.  McNabb) :  Mr.  Weiler,  are  you  ac- 
quainted with  Lyle  F.  Jones?  A.     I  am. 

Q.     What  is  his  official  position  ? 

A.  He  is  office  cadestral  engineer  for  the  Divi- 
sion of  Engineering,  Bureau  of  Land  Management. 

Q.  He  is  an  employee  of  the  United  States  Gov- 
ernment, is  he  ?  A.     That's  correct. 

Q.  And  what  are  his  primary  duties,  if  you 
know? 

A.  Just  what  the  title  implies.  He  is  in  charge 
of  the  office  work  of  the  cadestral  engineering  serv- 
ice, checking  the  work  of  surveyors,  making  up 
plats  of  survey  from  the  field  notes  submitted  by 
the  surveyors,  certifying  as  to  correctness  of  the 
work  done  by  those  surveyors. 

Q.  Mr.  Weiler,  I  hand  you  an  instrument  which 
is  purported  to  be  a  map  or  plat.  Do  you  know 
what  that  instrument  i)urports  to  bel 
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A.  Survey  of  section  34,  townshij)  2  south,  range 
3  east,  Fairbanks  meridian. 

Q.  Is  Moose  Creek  Lodge  property  located  on 
that  plat?  A.     It  is. 

Q.  Now,  Mr.  Weiler,  I  ask  you  to  examine  that 
instrument  [72]  and  tell  me  if  you  can  whether  the 
location  of  the  Moose  Creek  Lodge  property  from 
the  east  boundary  and  the  north  boundary  is  iden- 
tical on  this  map  with  the  one  which  you  see  here? 

Mr.  Hepp:  Just  a  minute,  Mr.  Weiler.  Now,  I 
believe  I  am  going  to  object  to  any — to  that  ques- 
tion, your  Honor,  inasmuch  as  this  map  is  not  in 
evidence.  This  witness  is  not  qualified  to  express 
any  information  that  is  set  forth  in  this  map  as  to 
the  exactness  of  a  j)osition. 

The  Court:     May  I  see  it? 

(Document  handed  to  Court.) 

The  Court :  This  is  plaintiff's  identification  num- 
ber 2  that  you  attempted  to  introduce,  Mr.  Hepp, 
is  it? 

Mr.  Hepp :     Yes,  it  is,  your  Honor. 

The  Court:  The  map  shows  the  property  to  be 
the  Moose  Creek  Lodge  in  the  section  alleged  in 
the  pleadings — in  section  34.  It  is  perfectly  imma- 
terial any  of  the  details  about  any  difference  in  the 
number  of  feet  from  one  side  or  the  number  of  feet 
from  the  other.  I  will  sustain  the  objection. 

Mr.  McNabb:  On  the  grounds  that  so  long  as  it 
is  in  that  section (interrupted.) 

The  Court:  So  long  as  it's  in  the  section.  That's 
the  only  point  in  question  here.  [73] 
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Mr.  McNabb:  Your  Honor,  if  in  fact  the  dis- 
tances as  shown  by  that  particular  map  are  different 
from  those  shown  hy  the  other — by  the  map  which 
is  now  in  evidence,  this  diagram  here — it  is  my 
opinion  that  that  will  raise  a  presmnption  that 
somebody  is  not  correct  and  it  will  very  well  be  out- 
side of  this  area  entirely. 

Mr.  Hepp:  Your  Honor,  in  that  respect,  I'd 
like  to  state  that  I  don't  know  whether  there  is  a 
difference.  They  may  be  identical  but  I  think  that 
it's  just  as  this  other  surveyor  said.  He  explained 
the  amount  of  error  that  could  possibly  come  in 
and  that's  one  in  five  thousand.  There's  a  good 
chance  the  surveyor  of  this  map  if  he  made  this 
would  explain  as  to  a  possible  error  and  that  would 
explain  away  all  possible  discrepancy  and  place  the 
issues  of  this — the  land  in  issue  before  this  court 
well  within  section  34  and  I  think  it's  prejudicial 
to  go  into  a  matter  of  error  which  may  be  in  fact 
very  insignificant  but  unexplained  be  a  big  issue. 

The  Court:  I  have  sustained  the  objection  to  it 
on  the  evidence. 

Q.  (By  Mr.  McNabb)  :  Mr.  Weiler,  as  the  rep- 
resentative or  the  officer  in  charge  in  the  Fairbanks 
office  of  the  Bureau  of  Land  Management,  I  will 
ask  you  to  search  your  memory  and  recall  if  you 
can  whether  you,  in  a  conversation  with  Mrs.  Nell 
Kelly,  did  [74]  not  tell  her  at  one  time  that  her 
lodge  was  only  6  feet  within  section  34? 

Mr.  Hepp:  Now,  I  object  to  that  as  a  leadmg 
question.    This  is  counsel's  witness.    I  don't  think 


United  States  of  America  11 

(Testimony  of  Fred  J.  Weiler.) 

that's  a  proper  question  on  direct.    I  don't  think 

it's  proper  and  it's  prejudicial. 

4^he  Court:     Objection  sustained. 

Q.  (By  Mr.  McNabb)  :  How  many  talks  have 
you  had  with  Mrs.  Kelly,  Mr.  Weiler,  concerning 
the  location  of  that  property.  Moose  Creek  Lodge 
property  *?  A.     Numerous. 

Q.  Have  you  ever  discussed  with  her  the  par- 
ticular location  of  the  property  *? 

Mr.  Hepp:  I  object  to  that,  immaterial  and  ir- 
relevant to  the  issues  before  the  court;  has  no  bear- 
ing and  counsel  hasn't  in  his  pleadings  purported 
to  set  up  any  right,  title  or  interest  of  Nell  Kelly 
or  anyone  else  in  section  34  or  any  portion  of  it  and 
I  object  to  any  discussions. 

The  Court:     Objection  sustained, 

Q.  (By  Mr.  McNabb):  Mr.  Weiler,  has  the 
Bureau  of  Land  Management  ever  made  an  effort 
to  have  Mrs.  Kelly  removed  from  the  Moose  Creek 
property  f 

Mr.  Hei3p:  I  object  to  that,  immaterial;  [75] 
has  no  bearing  on  the  issues  before  this  court. 

The  Court:     Objection  sustained. 

Q.  (By  Mr.  McNabb)  :  Mr.  Weiler,  has  not 
the  government  on  more  than  two  occasions  stated 
to  Mrs.  Kelly  (interrupted). 

Mr.  Hepp:     I  object. 

Mr.  McMcNabb  (Continuing)  :  From  your  of- 
fice (interrupted). 

Mr.  Hepp :  Just  a  minute,  Mr.  McNabb.  I  object 
to  counsel — to  framing  of  this  prejudicial  question. 
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The  Court:  If  you  wish  to  come  forward  and 
make  your  offer,  Mr.  McNabb,  I'll  hear  you. 

(The  following  proceedings  were  had  out  of 
the  presence  and  hearing  of  the  jury.) 

Mr.  McNabb:  I  believe  that  we  can  show  your 
Honor  that  there  were  various  conversations  be- 
tween Mr.  Weiler  as  the  chief  of  the  Office  of  the 
Bureau  of  Land  Management  in  Fairbanks  that 
there  have  been  several  conversations  with  Mrs. 
Kelly  and  that  the  position — the  relevant  position 
of  the  Moose  Creek  Lodge  buildings  has  been 
changed  over  a  period  of  years  in  statements  to 
Mrs.  Kelly — first  showing  that  she  was  not  within 
section  34;  later  that  the  building,  the  main  build- 
ing was  only  six  feet  within  section  34  and  that 
later  that  was  moved — the  line  was  theoretically 
moved  over  again  to  embrace  a  larger  portion  of 
the  building  and  then  [76]  now  that  it  is  determined 
by  this  survey  and  others  that  it  is  substantially 
within  section  34.  I  think  we  should  have  an  op- 
portunity to  show  this  jury  that  this  particular  sur- 
vey is  not  necessarily  conclusive,  that  there  have 
been  other  sui^eys  made  which  indicate  that  the 
buildings  are  not  within  section  34. 

Mr.  Hepp:  I  object  to  that  on  the  grounds — 
in  the  first  place,  that  right,  title  or  interest  is  not 
set  up  in  this  defendant  through  the  pleadings — 
second  place,  that  any  survey  that  purported  to 
show  location  of  these  grounds  is  offered  into  court 
as  not  under  the  best  evidence  rule  and  through 
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someone's  memory  and  no  showing  that  any  of 
these  surveys  were  official  or  were  even  made  by  a 
licensed  surveyor  or  a  graduated  surveyor.  I  ob- 
ject to  any  showing.  The  best  evidence  (inter- 
rupted). 

The  Court :     All  right,  objection  sustained. 

(The   following  proceedings  were  continued 
in  the  presence  and  hearing  of  the  jury.) 

Q.  (By  Mr.  McNabb) :  Mr.  Weiler,  do  you 
know  how  many  surveys  had  been  made  by  the 
United  States  Government  or  some  person  under 
the  Bureau  of  Land  Management  which  would  in- 
dicate whether  or  not  Moose  Creek  Lodge  was 
within  section  34  ? 

Mr.  Hepp :  Your  Honor,  this  question  shows  the 
same  pattern  (interrupted).  [77] 

The  Court:  It's  the  same  thing.  The  objection 
is  sustained  to  that  line  of  questioning,  Mr.  Mc- 
Nabb. 

Q.  (By  Mr.  McNabb)  :  Do  you  have  in  your 
office  any  maps  w^hich  are  purported  to  be  the  official 
survey  of  section  34  which  we  are  discussing  ? 

A.     No. 

Q.  Did  you  ever  have  any  maps  other  than  the 
ones  which  are  in  this  court,  Mr.  Weiler,  which 
purported  to  show  section  34  ? 

Mr.  Hepp:  I  object  to  that,  your  Honor,  unless 
he  shows  what  kind  of  a  map  he's  talking  about.  I 
don't — a  tracing  or  sketch  might  be  considered  by 
some  to  be  a  map.    The  question  is  very  indefinite. 
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I  think  he  should  be  confined  to  official  surveys  or 
otherwise  to  lay  a  foundation  for  some  other  kind 
of  a  map. 

The  Court:     Objection  sustained. 

Q.  (By  Mr.  McXabb)  :  Do  you  have  any  offi- 
cial surveys  in  your  office,  Mr.  Weiler,  of  section 
34? 

Mr.  Hepp :  I  believe  I  am  going  to  object  to  that 
until  he  states  the  township,  range,  and  meridian. 
This  land  office  may  indeed  have  numerous  section 
34 's.   The  question  is  indefinite. 

Mr.  McNabb:  The  section  34  which  we  are  dis- 
cussing, Mr.  Weiler.  [78] 

Mr.  Hepp:  Add  that  to  youi'  question  then,  Mr. 
McNabb. 

The  Witness:  That  depends  on  what  you  mean 
by  an  official  survey.  A  survey  —  the  plats  we 
brought  in  before  would  be  the  official  survey  of 
that  township,  range  and  sections  as  shown  on 
there.  The  official — the  word  '^official"  there  is 
used  as  a  title.  We  make  many  titles  which  are 
official  and  recognized  which  do  not  have  that  par- 
ticular title.  The  same  difference  between  calling 
you  Mr.  McNabb  or  just  McNabb.  Mr.  is  the  title. 
A  survey  would  be  official  if  it  were  made  by  any 
recognized  surveyor  or  for  any  particular  property, 
even  though  it  might  not  be  called  *'Mr.  official" 
map. 

Q.  (By  Mr.  McNabb):  Mr.  Weiler,  do  you 
have  or  have  you  had  any  maps  purporting  to  show 
this  section  34  which  we  are  discussing  which  was 
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made  by  an  employee  or  an  engineer  of  the  Bureau 

of  Land  Management  (interrupted).  A.     Yes. 

Q.  (Continuing)  :  AVho  liad  authority  to  make 
such  surveys  and  to  make  maps  and  i3lats  from  the 
notes  and  records  which  he  kept  and  made  at  the 
time  he  was  making  a  survey  ? 

Mr.  Hepp :  I  object  to  that  question  unless  coun- 
sel defines  what  he  means  by  authority.  Authority 
can — to  make  a  jjarticular  map  is  something  differ- 
ent than  [79]  — and  I  might  add  to  bind  the  gov- 
ernment or  any  other  party — is  something  different 
than  the  authority  to  go  out  and  go  over  land  and 
make  a  survey.  I  object  to  the  question. 

The  Court:  It  seems  to  me  it  is  very  indefinite. 
If  5^ou  think  there  is  any  map  up  in  that  land  office 
that  will  do  you  any  good,  go  up  and  get  Mr. 
Weiler  to  show  you  what  there  is  on  the  subject 
during  the  noon  hour  and  bring  it  down  here. 

Mr.  McNabb :  Your  Honor,  Mr.  Weiler  stated  a 
few  moments  ago  that  he  had  one  and  sent  it  to 
Washington. 

The  Witness:  I  may  have.  I  am  not  certain  of 
that. 

The  Court:  We  will — you  can  go  up  there  and 
find  out  if  there's  anything  there  that  does  you 
any  good.  Bring  it  out  and  attempt  to  introduce  it. 
If  it's  admissible,  we  will  put  it  in. 

Mr.  McNabb :     Very  well,  your  Honor. 

The  Court:  All  right.  Are  you  through  with 
this  witness  otherwise  ? 

Mr.  McNabb :     Yes,  vour  Honor. 
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The  Court:  Well,  we  will  take  a  recess  then  un- 
til 1:30.  The  jury  is  excused  until  two  o'clock  how- 
ever. 

(At  12  o'clock  noon,  the  trial  of  this  [80] 
cause  was  recessed  until  2  o'clock  p.m.) 

(At  two  o'clock  p.m.,  the  trial  of  this  cause 
was  resumed.) 

The  Court :     Call  the  roll  of  the  jury. 

(Whereupon,  the  Clerk  of  the   Court   pro- 
ceeded to  call  the  roll.) 

The    Clerk:     They're    all   present,   your   Honor. 

The  Court :  The  calendars  that  were  set  for  this 
afternoon  will  have  to  go  over  until  the  next  calen- 
dar day,  next  Friday.  Counsel  ready  to  proceed 
with  the  trial  of  this  case  % 

Mr.  Gilbert :     Ready,  your  Honor. 

Mr.  McNabb :     Ready,  your  Honor. 

The  Court:     Very  well. 

Mr.  McNabb:  May  it  please  the  court,  Mr. 
Weiler  has  advised  me  that  the  only  map  which  he 
has  in  his  ofl&ce  discloses  that  the  property  in  ques- 
tion here  is  in  fact  in  section  34.  The  court  having 
already  ruled  that  any  discrepancy  in  the  measure- 
ments of  the  distances  in  that  map  and  this  one  as 
not  material  to  this  action,  I  have  no  further  ques- 
tions to  ask  Mr.  Weiler. 

The  Court:     Very  well. 

Mr.  Taylor:  If  the  Court  please,  I  would  like 
to  file  an  amended  answer  of  the  defendant,  [81] 
Thomas  Jones,  in  the  present  case.    I  have  served 
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the   United   States   Attorney   with   a   copy   of   the 
answer. 

The  Court:     May  I  see  it? 

(Document  handed  to  court.) 

Mr.  Hepi3:  1  would  like  to  lodge  a  motion 
against  this  before  your  Honor  finally  considers 
this  matter.  After  you  have  finished  reading  it,  T 
would  like  an  oi)])ortunity  to  tall^. 

The  Court:  Yes.  (Pause.)  Mr.  Taylor,  you  wish 
to  have  the  jury  excused? 

Mr.  Hepp:  I  don't  believe  anything  1  have  is 
prejudicial. 

The    Court:     Very   w^ell.     State   your   objection. 

Mr.  Hepp:  I  would  like  to  ask  the  Court  that 
if  this  amended  answer  be  allowed,  that  the  govern- 
ment be  given  an  opportunity  to  strike  all  but  para- 
graphs 1  and  2. 

The  Court:  Are  you  objecting  to  the  filing  of 
the  amendment? 

Mr.  Hepp:  Well,  I  don't  believe  I  have  a  right. 
A  party  can  always  file  an  amended  pleading  as  I 
understand  it,  your  Honor. 

The  Court:  Well,  they  can  if  they  state  a  de- 
fense, but  I  don't  think  this  states  a  defense. 

Mr.  Hepp:  That  was  my  argument  if  [82] 
proved — if  the  issues  were  proved  here,  that  it 
would  constitute  no  lawful  defense. 

The  Court :  I'll  deny  the  motion  to  amend.  Any- 
thing further  here? 

Mr.  Hepp :  I  believe  that  Mr.  Weiler  was  on  the 
stand  and  that  counsel  had  received  permissi(m  to 
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question  him   rather  than   calling  him  during  his 
case. 

The  Court:  He  just  stated  he  had  no  further 
testimony  to  put  on,  Mr.  McNabb  did. 

Mr.  Hepp:  Oh!  We  will  call  Captain  Jones 
then. 

HARWELL  H.  JONES 
called  as  a  witness  in  behalf  of  the  plaintiff,  being 
first  duly  swoi'n,  testified  as  follows : 

Direct  Examination 
By  Mr.  Gilbert: 

Q.     State  your  full  name  to  the  court,  please. 

A.  Harwell  H.  Jones,  Captain,  United  States  Air 
Eorce. 

Q.     Where  are  you  stationed,  Captain  Jones'? 

A.    At  Eilson  Air  Force  Base. 

Q.  Are  you  acquainted  with  the  defendant  in 
this  case,  Tommy  Jones — Thomas  Jones  ? 

A.     I  know  Mr.  Tommy  Jones,  yes. 

Q.    Where  did  you  meet  Mr.  Tommy  Jones  ?  [83] 

A.  I  believe  I  met  Mr.  Jones  at  Moose  Creek 
Lodge.  The  first  time  I  met  him  I  wouldn't  be 
sure.  It  is  possible  I  met  him  in  the  Provost  Mar- 
shal's  office  at  Eilson. 

Q.  Did  you  have  any  conversation  with  Mr. 
Thomas  Jones  the  first  time  ? 

A.     Yes,  I  believe  I  did. 

Q.  Do  these  conversations  relate  to  Moose  Creek 
Lodge  in  any  way? 

A.     Not  the  first  time  that  I  met  Mr.  Jones.    I 


United  States  of  America  85 

(Testimony  of  Harwell  H.  Jones.) 

believe  it  was  relative  to  the  loss  of  some  property 

that  he  told  me  about. 

Q.  Have  you  had  any  conversations  with  Mr. 
Thomas  Jones  regarding  Moose  Creek  Lodge  ? 

A.     I  have  on  several  occasions,  yes. 

Q.  Were  any  statements  made  regarding  who 
occupied  and  operated  Moose  Creek  Lodge  % 

A.  I  don't  recall  the  specific  statements.  It  was 
my  opinion  that  (interrupted). 

Mr.  McNabb:  Just  a  moment.  Your  Honor,  we 
object  to  oijinion  evidence. 

The  Court:  Objection  sustained.  You  don't  have 
to  state  it  in  exact  words.  It  can  be  in  substance. 
Do  you  have  a  substantial  recollection  of  the  con- 
versation about  the  occupancy  of  that  lodge  ? 

The  Witness:  Your  Honor,  I  don't  know  [84] 
whether  we  had  any  definite  conversation  relative 
to  the  occupancy  of  the  lodge  other  than  he  was  the 
joroprietor  of  the  lodge  as  represented  to  me. 

Q.  (By  Mr.  Gilbert) :  You  stated  as  repre- 
sented to  you?  Was  Mr.  Jones — Thomas  Jones 
present  when  these  representations  were  made  % 

A.  I  don't  recall  whether  he  was  present  when 
the  rei^resentations  was — were  made.  In  a  period 
of  over  15  months  it  would  be  very  hard  for  me  to 
say. 

Q.  Have  you  had  occasion  to  visit  Mr.  Thomas 
Jones  at  Moose  Creek  Lodge  or  other  places  ? 

A.     Yes,  on  several  occasions. 

Q.    Where  did  you  visit  him  ? 
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A.  Well,  I  had  been — I  have  visited  him  at 
Moose  Creek  Lodge. 

Q.     Once  or  more  than  once? 

A.     On  several  occasions. 

Q.  At  the  times  you  visited  him,  who  was  oper- 
ating and  occuping  Moose  Creek  Lodge  ? 

Mr.  Taylor:  Just  a  moment,  Captain.  We  are 
going  to  object  to  the  question,  calling  for  a  conclu- 
sion of  the  witness. 

The  Court:  Objection  sustained.  You  can  show 
what  acts  Mr.  Jones  was  taking  which  might  throw 
light  on  who  the  occupant  was — the  owner  of  the 
lodge.  [85] 

Q.  (By  Mr.  Gilbert)  :  When  you  visited  Mr. 
Jones  at  Moose  Creek  Lodge,  what  was  he  doing? 

A.  Well,  I  didn  't  observe  him  doing  anything. 
He  was  present  at  the  lodge.  Possibly  he  was  writ- 
ing a  letter  or  something  at  the  time  I  walked  in. 
I  don't  recall  exactly  what  he  was  doing.  He  was 
present  at  the  lodge. 

Q.  Did  you  ever  have  any  conversation  with  Mr. 
Jones  in  regard  to  the  operation  of  the  lodge  in 
youi'  official  capacity  as  an  officer  ? 

A.     I  did  on  several  occasions. 

Q.  Tell  the  court  what  these  conversations  con- 
cerned ? 

Mr.  Taylor:  Just  a  moment.  Captain.  I  am  go- 
ing to  object  until  a  proper  foundation  is  laid  as  to 
conversations  with  the  defendant  Jones. 

The  Court :  This  is  a  strange  situation.  The  com- 
paint  in  this  case  says  that  Mr.   Jones  and  Nell 
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Kelly  unlawfully  held  and  do  now  unlawfully  with- 
hold the  possession  of  these  lands.  Now  then,  Mr. 
Jones  has  denied  that  altogether.  Why  not  just 
dismiss  the  case  at  that  if  he  has  no  interest  in  it? 
He  says  he  has  no  interest  in  it  at  all,  so  why  should 
he  be  allowed  to  take  up  time  questioning  here? 

Mr.  Gilbert:  Well,  may  it  jjlease  the  court,  we 
would  like  (interrupted). 

The  Court:  Of  course,  you  can  call  Mr.  [86] 
Jones  if  you  want  to.  Call  him  as  a  witness. 

Mr.  Gilbert:     You  mean  Mr.  Thomas  Jones? 

The  Court :     I  beg  your  pardon  ? 

Mr.  Gilbert :  You  mean  Mr.  Thomas  Jones,  your 
Honor  ? 

The  Court:     Yes,  surely. 

Mr.  Taylor:  I  might  say  in  that  respect,  your 
Honor,  that  is  the  reason  I  filed  the  amended  an- 
swer for  the  reason  that  Tom  Jones  is — the  allega- 
tion of  paragraph  two  of  the  complaint  says  he  is 
unlawfully  withholding  the  lands  described  in  here 
since  1942.  I  made  an  affirmative  defense  to  that  to 
show  he  is  lawfully  on  the  ground  and  he  was  there 
in  good  faith.  That  was  the  only  reason  for  filing 
this  amended  answer,  your  Honor. 

Mr.  Gilbert :  May  it  please  your  Honor,  I  would 
like  to  file  a  motion  at  this  time  out  of  the  hearing 
of  the  jury. 

The  Court:  Very  well.  The  jury  may  retire  in 
the  hallway  and  remain  there  until  called. 
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(At  this  time,  the  jury  left  the  courtroom  and 
the  following  proceedings  were  had  out  of  the 
presence  and  hearing  of  the  jury.) 

Mr.  Hepp:  Your  Honor,  with  some  embarrass- 
ment, I  would  like  leave  of  the  court  for  a  15-min- 
ute  recess.  [87] 

The  Court:    Very  well. 

Mr.  Hepp :  I  know  you're  in  a  hurry  to  conclude 
this  case. 

The  Court:     We  will  take  a  15-minute  recess. 

(At  this  time  a  recess  was  taken.) 

(At  the  conclusion  of  the  recess,  the  trial  of 
this  cause  was  resumed.) 

Mr.  Gilbert:  A¥e  had  contemplated  at  this  time 
entering  a  motion  but  we  have  reconsidered  and  we 
would  like  to  proceed  in  the  presence  of  the  jury 
with  the  questioning  of  Captain  Hai*well  Jones. 

The  Court :     Very  well,  call  the  jury. 

(The  jury  reentered  the  courtroom.) 

The  Court:  Counsel  stipulate  all  members  of 
the  juiy  are  present  ? 

Mr.  Gilbert :  Yes,  your  Honor. 
Mr.  Taylor :  Yes,  your  Honor. 
The  Court :     Very  well,  proceed. 

(Captain  Harwell  Jones  resumed  the  witness 
stand  and  testified  as  follows.) 


Q.     (By  Mr.  Gilbert)  :     Captain  Jones,  you  have 
stated  that  you  were  stationed  at  Eilson  Air  Force 
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Base.    What  are  your  duties  at  Eilson  Air  Force 

Base?  [88] 

A.  My  duties  are  CO.  of  the  Air  Police  Squad- 
ron as  Air  Wing  Provost  Marshal. 

Q.  Now,  as  Air  Wing  Provost  Marshal,  have 
you  ever  had  occasion  to  visit  Moose  Creek  Lodge? 

A.     I  have,  sir. 

Q.     What  was  your  reason  for  that  visit  ? 

A.  As  I  recall,  I  went  out  there  on  one  occasion 
to  inform  Mr.  Jones  to  remoA^e  his  slot  machines 
from  the  lodge  in  accordance  with  the  decisions  of 
the  station. 

Q.  Was  that  Mr.  Thomas  Jones  to  whom  you 
have  referred  previously"?  A.     Yes. 

Q.     Why  did  you  give  the  notice  to  Mr.  Jones? 

Mr.  Taylor:  Just  a  moment.  Your  Honor,  I  am 
going-  to  object  to  the  question,  calling  for  a  con- 
clusion of  the  witness.  I  think  what  he  did  is  the 
best  evidence. 

The  Couii::     Objection  sustained. 

Q.  (By  Mr.  Gilbert)  :  When  you  delivered  the 
notice  to  Mr.  Jones  to  remove  the  slot  machines, 
was  anyone  else  present  in  Moose  Creek  Lodge? 

A.  I  believe  there  were  several  people  present 
but  I  don't  recall  who  they  are. 

Q.  Did  you  give  any  of  these  other  people  notice 
to  remove  slot  machines  from  the  premises?  [89] 

A.     I  did  not. 

Q.  You  have  stated  you  have  had  conversations 
with  Mr.  Jones  prior  to  this  time,  is  that  correct? 

A.     Yes,  sir. 
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Q.  What  did  these  conversations — well,  first,  I'll 
say:  When,  prior  to  the  issuance  of  a  notice  to  re- 
move slot  machines,  did  you  talk  to  Mr.  Thomas 
Jones  % 

Mr.  Taylor:  Just  a  moment,  your  Honor,  I  am 
going  to  object  to  the  question  upon  the  gromids 
there  was  no  time  set  for  the  conversation  in  re- 
gard to  the  slot  machines  and  makes  it  indefinite. 

Mr.  Gilbert:     I  will  withdraw  that  question. 

The  Court:     Very  well. 

Q.  (By  Mr.  Gilbert)  :  When  did  you  give  this 
notice  to  Mr.  Jones  to  remove  the  slot  machines? 

A.  I  believe  it  was  shortly  after  New  Year's 
of  1951.  It  was  in  the  early  i^art  of  January,  as  I 
recall,  of  '51. 

Q.     Now,  did  you  see  Mr.  Jones  before  this  date  ? 

A.     Yes. 

Q.  In  addition  to  this  one  time  in  January,  1951, 
did  you  ever  have  any  conversations  with  Mr.  Jones 
regarding  the  management  of  Moose  Creek  Lodge? 

A.     Yes.  [90] 

Q.  Did  you  have  these  conversations  on  more 
than  one  occasion? 

A.  I  don't  believe  so.  I  talked  to  him  on  one 
occasion  about  the  management  of  the  lodge. 

Q.  At  any  time,  did  he  indicate  who  the  man- 
ager of  the  lodge  was  ? 

Mr.  Taylor:  Just  a  moment,  Captain.  I  am  go- 
ing to  object  to  the  question  until  it  is  shown  that 
the  conversation  to  which  he  is  questioning  was 
prior  to  the  institution  of  the  action  of  the  United 
States  of  America  versus  Nell  Kellv  and  Thomas 
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Jones,  which  the  issuance  of  the  summons  showed 

it  to  be  on  the  9th  day  of  January,  1951. 

The  Court:     Objection  overruled. 

Q.  (By  Mr.  Gilbert)  :  Will  you  answer  the 
question  please? 

A.  I  talked  to  Mr.  Jones  on  one  occasion  rela- 
tive to  the  sale  of  liquor  in  the  bottle,  that  is,  pack- 
aged liquor. 

Q.  Did  he  indicate  who  the  manager  of  Moose 
Creek  Lodge  was? 

Mr.  Taylor:  Just  a  moment.  I  am  going  to  ob- 
ject to  what  Mr.  Jones  indicated.  I  think  the  state- 
ment of  what  Mr.  Jones  said  in  answer  to  a  direct 
question  by  this  witness  (interrupted). 

The  Court:     Objection  sustained. 

Q.  (By  Mr.  Gilbert)  :  Captain  Jones,  do  you 
know  who  the  manager  of  Moose  [91]  Creek  Lodge 
was  in  January,  1951  ? 

Mr.  Taylor :  Just  a  moment,  your  Honor.  We  are 
not  objecting  to  the  question  as  it's  not  who  is  the 
manager  of  the  Moose  Creek  Lodge  in  this  cause 
but  it  is  as  to  who  is  the  possessor  of  it  at  this 
time.  A  manager  might  be  a  hired  employee. 

The  Court :  I  think  you  should  limit  it  to  posses- 
sion— occupancy. 

Q.  (By  Mr.  Gilbert)  :  Do  you  know  who  pos- 
sessed and  controlled  (interrupted). 

A.  To  ray  knowledge,  Mr.  Tommy  Jones  con- 
trols the  Moose  Creek  Lodge. 

Q.    That  was  in  January,  1951  ?  A.     Yes. 

Mr.  Taylor:     If  the  Court  please,  I  am  going  to 
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move  that  the  answer  of  the  witness  be  stricken  and 
the  jury  to  disregard  the  same  as  not  responsive  to 
the  question,  it  calls  for  a  conclusion  of  the  witness. 

The  Court:    Motion  denied. 

Mr,  Gilbert:     No  further  questions. 

Cross-Examination 
By  Mr.  Tajdor: 

Q.  Now,  Captain  Jones,  you  stated  that  to  your 
knowledge — would  you  please  state  what  the  basis 
of  your  knowledge  [92]  was  that  Mr.  Jones  was  the 
operator  and  in  possession  of  Moose  Creek  Lodge? 

A.  He  introduced  himself  to  me  as  the  operator 
or  the  proprietor  of  Moose  Creek  Lodge  sometime  in 
February  of  1950. 

Q.     of '50?  A.     That's  right. 

Q.  And  just  what  was  the  exact  words  in  which 
he  stated  that  he  was  the  operator  and  manager  of 
the  Moose  Creek  Lodge  ? 

A.  In  substance  he  stated  that  someone  had 
broken  into  his  house  located  on  the  Moose  Creek 
Lodge  property  and  had  removed  therefrom  certain 
items  of  jewelry. 

Q.  That  is,  he  at  that  time  claimed  that  he  had 
a  house  at  Moose  Creek  Lodge  ?  A.     Right,  sir. 

Q.  And  from  the  fact  that  he  stated  that  he  had 
a  house  there,  that  you  assumed  then  that  all  the 
buildings  at  the  Moose  Creek  Lodge  was  under  his 
control  and  in  his  possession? 

A.     That's  right,  sir. 
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Mr.  Taylor:  If  the  Court  please,  I  am  going  to 
renew  the  objection  to  the  answer  of  the  witness 
to  the  previous  questions  and  ask  they  be  stricken. 

The  Court:     Motion  denied. 

Q.  (By  Mr.  Taylor) :  Is  that  the  only  informa- 
tion that  you  have  to  connect  Mr.  Jones  as  the 
operator  of  the  Moose  Creek  Lodge  ?  [93] 

A.  No.  I  have  talked  to  Mr.  Jones  on  several 
occasions  relative  to  the  operation  of  the  lodge. 

Q.  And  in  any  of  those  conversations,  did  he 
make  a  direct  statement  that  he  was  the  owner"? 

A.  I  don't  believe  he  made  the  direct  statement 
that  he  was  the  owner  of  the  lodge.  He  showed 
himself  as  the  owner  of  the  lodge  to  me.  He  rep- 
resented to  me  that  he  was  the  owner  of  the  lodge. 

Q.  What  words  did  he  use  in  representing  him- 
self as  the  owner  of  the  lodge? 

A.     I  don't  recall  the  exact  words. 

Q.  You  have  assumed  from  something  that  he 
had  said,  but  you  don't  remember  now  that  he  was 
the  owner? 

A.  In  my  official  capacity  as  Provost  Marshal, 
why,  we  have  air  police  who  answer  any  kind  of 
calls  to  the  lodge  due  to  conduct  of  militaiy  per- 
somiel  and  as  a  routine  check  periodically  also 
drive  by  there  to  see  if  government  vehicles  are 
parked  in  the  vicinity  of  the  lodge  and  on  that 
working  basis,  it  is  my  opinion  that  Mr.  Jones  is 
the  proprietor  of  Moose  Creek  Lodge. 

Mr.  Taylor:     If  the  court  please,  we  are  going  to 
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move  to  strike  opinion  testimony.  There's  no  founda- 
tion for  such  an  opinion. 

The  Court:  What  part  do  you  want  to  move  to 
strike?  [94] 

Mr.  Taylor:  That  which  is  his  opinion  that  Mr. 
Jones  was  the  owner  and  operator  of  Moose  Creek 
Lodge. 

The  Court:     Motion  denied, 

Q.  (By  Mr.  Taylor) :  Do  you  know,  Captain 
Jones,  how  long  Mr.  Jones  has  resided  at  Moose 
Creek  Lodge  1  A.     I  do  not. 

Q.  Do  you  know  whether  Mr.  Jones  was — has 
been  on  Moose  Creek  Lodge  since  1942? 

A.     I  do  not. 

Q.  When  did  you  first  learn  that  Mr.  Jones  was 
living  at  Moose  Creek  Lodge  ? 

A.     In  February  of  1950. 

Q.  Do  you  know  who  owns  the  buildings  on 
Moose  Creek  Lodge,  Captain  Jones  ? 

A.     I  do  not. 

Q.  So  your  knowledge  then  extends  as  to  who 
is  operating  a  road  house  at  Mile  23  on  the  Rich- 
ardson Highway  known  as  the  Moose  Creek  Lodge? 

A.     That's  correct. 

Q.  I  take  it  from  your  answer,  Captain,  that 
you  don't  know  who  owns  the  buildings  and  im- 
provements there? 

A.  No,  sir;  I  do  not  know  the  owner.  I  have 
never  seen  a  bill  of  sale  or  title  to  the  property  in 
any  one's  name. 

Mr.  Taylor:     1  believe  that's  all.  [95] 
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Mr.  Hefjp:     No  further  (luestions. 
The  Court:     That's  all,  Captain. 

(The  witness  left  the  stand.) 

Mr.  Gilbert:  May  it  please  your  Honor,  at  this 
time  I  oft'er  in  evidence  plaintiff's  identification 
number  four. 

The  Court:     May  be  admitted. 

(Mr.  Gilbert  proceeded  to  remove  identifica- 
tion number  four  from  the  board  upon  which 
it  had  been  exhibited  for  the  jury.) 

The  Court:     Why  not  leave  it  right  on  there? 

Mr.  Gilbert:     All  right,  sir. 

Clerk  of  the  Court:     Plaintiff's  Exhibit  "C." 

(At  this  time,  Plaintiff's  Identification  Num- 
ber 4  was  offered  in  evidence  and  marked  as 
„  Plaintiff's  Exhibit  "C") 

Mr.  McNabb:  I  am  going  to  object  to  that  as  not 
the  best  evidence,  no  proper  foundation  laid,  and 
further  that  there  is  no  authority  for  the  drawing; 
that  it  is  not  the  best  evidence;  calls  for  a  conclu- 
sion, and  not  material  to  the  issues  iuA^olved  in  this 
case. 

The  Court:  Motion  denied;  objection  [96]  over- 
ruled. 

Mr.  Gilbert:     Plaintiff  rests. 

Mr.  Taylor:  If  the  court  please,  at  this  time,  in 
view  of  the  statements — testimony  of  Captain  Jones, 
I  would  like  to  renew  my  motion  to  file  the  amended 
answer  in  this  case. 

The  Court:     Motion  denied. 
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Mr.  Taylor:    I  would  like  to  call  Thomas  Jones. 

THOMAS  A.  JONES 
called  as  a  witness  in  his  own  behalf,  being  first 
duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Taylor: 

Q.     Would  you  state  your  name,  please? 

A.     Thomas  A.  Jones. 

Q.     And  where  do  you  reside,  Mr.  Jones? 

A.     Mile  23,  on  the  Richardson. 

Q.  And  is  there  any  other  designation  for  the 
place  that  you  occupy  at  Mile  23? 

A.  Well,  it's  the — the  area  is  called  Moose  Creek 
Lodge. 

Q.  And  how  long  have  you  been  residing  at 
Moose  Creek  Lodge,  Mr.  Jones? 

A.     Since  May  5,  1947. 

Q.  At  the  time  that  you  went  onto  the  propeii;y, 
your  residence  at  Moose  Creek,  who  was  the  owner 
or  the  reputed  [97]  owner  of  the  premises? 

Mr.  He])p:  Now,  just  a  minute.  I  object  to  that 
question,  your  Honor.  I  don't  know  that  this  wit- 
ness could  answer  that,  and  ])esides  that  goes  to  the 
ownership  of  Moose  Creek  and  it  is  not  set  forth 
in  the  pleadings  of  this  defendant,  and  I  don't  be- 
lieve that  he  can  go  into  it.  It  is  irrelevant  and 
immaterial.    T  object  to  it. 

Mr.  Taylor:  If  the  court  please,  this  defendant 
has  denied  in  his  answer  that  he  was  unlawfully  on 
that  property  since  1942,  and  I  think  wt  can  show 
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competent  evidence  that  he  was  in   cood  faith   on 

tliere. 

The  Court:     I'll  sustain  the  objection. 

Mr.  Taylor:  If  the  court  please,  perhaps  the 
court  didn't  hear  all  the  (juestion.  I  said  and — "or 
the  reputed  owner  of  the  premises." 

Mr.  Hepp:  I  object  to  that  "reputed  owner,'' 
too. 

The  Court:  It  is  not  a  material  matter  in  this 
case  at  all. 

Mr.  Taylor:  I  would  like  to  have  this  mark(*d 
for  identification. 

Clerk  of  the  Court:  Defendant's  identifica- 
tion "A." 

(At  this  time,  a  lease  designating  Nell  Kelly 
as  lessor  and  Thomas  A.  Jones  as  lessee,  was 
marked  [98]  for  identification  as  Defendants' 
Identification  "A.") 

Q.  (By  Mr.  Taylor) :  Mr.  Jones,  I  hand  you 
defendants'  identification  "A"  and  ask  you  to  state, 
if  you  can,  what  that  is.   Will  you  look  it  over? 

Mr.  Hepp:    Just  yes  or  no,  please. 

Mr.  Taylor:  Just  state,  if  you  know,  what 
that  is. 

The  Witness:     Yes. 

Mr.  Taylor:  I  think  counsel  should  get  back 
until  I  finish  identifying  this. 

The  Court:  I  think  you  should  show  him  the 
paper  before  you  question  the  witness  about  it. 
Show  it  to  him  first. 
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(Testimony  of  Thomas  A.  Jones.) 

(Document  handed  to  Mr.  Hepp.) 

Q.     (By  Mr.  Taylor)  :     What  is  that,  Mr.  Jones'? 

The  Court:  Just  a  minute.  Don't  answer,  Mr. 
Jones. 

Mr.  Hepp:  May  it  please  the  court,  I  object  to 
any  further  questions  concerning  this  identification. 
It  doesn't  appear  to  have  any — it  doesn't  solve  any 
of  the  material  issues  before  this  court.  It  doesn't 
bear  on  any  of  the  pleadings,  and — which  the  de- 
fendant has  filed  concerning  Moose  Creek  Lodge  or 
any  arrangements  surrounding  [99]  that,  and  I 
object  to  any  questions  as  prejudicial  concerning 
that. 

The  Court:    May  I  see  it? 

Mr.  Taylor:  Yes,  sir  (handing  document  to 
court).  I  would  like  to  make  an  offer  of  proof  after 
the  court  has  examined  this,  your  Honor. 

The  Court:  Very  well;  come  forward  and  make 
your  offer. 

(The  following  proceedings  were  had  out  of 
the  presence  and  hearing  of  the  jury:) 

Mr.  Taylor:  This  is  a  lease  from  Nell  Kelly  to 
Thomas  Jones.  In  the  complaint  it  states  that 
Thomas  Jones  was  unlawfully  withholding  that  land 
from  the  United  States  Government  since  1942,  and 
we  want  to  show  by  this  lease  that  he  is  on  that 
ground  under  what  he  considered  a  valid  lease.  He 
went  on  prior  to  the  execution  of  the  lease,  but  the 
lease  was  made  in  1948  and  he  has  been  holding 
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under  that  k'ase  in  o-ood  faith  and  that  lie  had  a 
right  on  the  proi)erty.   It  is  to  negative  the  allega- 
tions that  he  was  unlawfully  on  the  property.    T 
think  he  has  a  right  to  show  it,  your  Honor. 

Mr.  Hepj):  I  object  to  that,  because  any  claim 
he  w^ould  have  would  be  subordinate  to  the  claim 
of  the  lessor.  Qliere  is  nothing  in  the  pleadings 
that  sets  up  any  right,  title  or  interest.  Color  of 
title  doesn't  mean  good  [100]  faith  in  that  sense  at 
all,  and  there's  no  showing  that  this  represents  any 
good  faith  and  it  doesn't  show  that  he  wasn't  un- 
lawfully on  there  as  against  the  true  owaier.  I  be- 
lieve that  this  would  be  subordinate — certainly  his 
possession  on  that  ground  is  no  better  than  the 
lessor's  possession,  and  there's  no  showing  that  the 
lessor  had  any  right,  title  or  interest,  and  there's 
nothing  in  the  pleadings  which  sets  that  out,  and  I 
object  to  that. 

The  Court:     Objection  sustained. 

Mr.  Taylor:  I  was  going  to  make  the  further 
oifer,  your  Honor,  to  back  this  up,  by  the  testimony 
of  Nell  Kelly  by  deposition  to  show  that  she  be- 
lieved that  she  was  on  there  under  a  valid  home- 
stead ai^plication  on  the  southeast  quarter  of  section 
27,  and  that  she  w^as  inadvertently  placed  on  sec- 
tion 34  by  the  Bureau  of  Land  Management  under 
a  mistaken  belief  because  there  was  no  survey  at 
the  time  showing  that.  I  want  to  show  there  was 
no  unlawful (interrupted). 

The  Court:  The  plaintiff  doesn't  ask  for  any 
damages  against  Mi'.  Jones,  and  there's  no  question 
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of  any  set-off  by  reason  of  that.   He's  limited  to  a 
set-off  against  damages  claimed,  but  there  are  no 
damages  claimed,  so  your  offer  is  denied.  [101] 

Mr.  Taylor:  The  only  thing  I  wanted  to  show, 
your  Honor,  is  that  under  that  lease  he  has  spent 
in  excess  of  $50,000  in  improvements;  not  to  show 
that  he  was  not  unlawfully  on  there. 

The  Court:     Offer  is  refused. 

(The  following  proceedings  were  had  in  the 
presence  and  hearing  of  the  jury:) 

Mr.  Taylor:  That's  all,  Mr.  Jones.  You  may 
take  the  witness. 

Mr.  Hepp:    No  questions. 

The  Court:     That's  all,  Mr.  Jones. 

(Mr.  Jones  left  the  witness  stand.) 

The  Court :     Call  your  next  witness. 

Mr.  Taylor:     No  more  witnesses. 

Mr.  McNabb:     We  rest,  your  Honor. 

The  Court:     Very  well. 

Mr.  Hepp:  At  this  time,  we  would  like  to  make 
a  motion  out  of  the  hearing  of  the  jury. 

The  Court:  The  jury  will  remain  in  the  hallway 
until  called. 

(At  this  time,  the  jury  left  the  courtroom.) 

Mr.  Gilbert:  May  it  please  your  Honor,  at  this 
time,  the  plaintiff'  moves  for  a  directed  verdict  on 
the  grounds  that  it  has  made  its  prima  facie  case. 
It  has  [102]  not  been  controverted  in  no  manner 
from  the  facts  before  the  court.  The  plaintiff  is 
entitled  as  a  matter  of  law  to  a  verdict. 
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Mr.  McNahb:  Your  ITonor,  I  object  to  the  mo- 
tion on  the  grounds  tliat  the  evidence  which  has 
been  produced  here  is  not  the  best  evidence,  was 
not  competent,  and  therefoTe  the  plaintiif  has  not 
made  out  a  i^rima  facie  case  or  has  not  made  out 
any  case  upon  which  relief  should  be  granted  to 
them.  There  is  no  authority  shown  on  the  part  of 
any  individual  to  make  any  of  the  maps  or  plats 
which  were  produced  here.  Those  instruments  were 
not,  nor  were  they  i)ui'ported  to  be,  originals.  At 
no  place  was  there  an  actual  signature  and  certifi- 
cate or  a  seal  by  the  Commissioner  of  the  Bureau 
of  Land  Management  located  in  Washington  and 
on  those  instruments  the  plaintiff  in  this  case  has 
attempted  to  prove  its  case.  They  made  no  showing 
whatever,  your  Honor,  that  any  official  map  certi- 
fied to  be  true  and  correct  by  the  Commissioner  was 
prepared  or  that  it  wasn't  an  official  one  prepared, 
and  if  there  w^as,  your  Honor,  such  an  official  map 
prepared  showing  the  exact  and  precise  location  of 
that  lodge — and  they  have  not  produced  such  a  map 
in  this  court — then  the  instruments  upon  which 
their  case  has  been  based  are  not  the  best  evidence, 
and  there  is  no  showdng  in  any  of  the  instruments 
in  this  action  that  the  requirements  of  the  law  have 
been  comj^lied  with  showing  whether  the  [103] 
Moose  Creek  is  located  in  a  section  which  was  with- 
drawn, and  on  grounds  which  is  not  subject  to  entry. 
Mr.  Taylor:  I  would  like  to  add  to  that  motion, 
your  Honor,  an  additional  ground  that  all  the  testi- 
mony in  this  case  has  shoAvn  that  the  northwest 
(quarter  of  section  34,  township  2  south,   range   3 
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east,  is  in  the  Eilsoii  Field  Air  Base.  There  has 
been  no  testimony  of  any  kind  or  nature  that  sec- 
tion 34  lies  in  the  flood  control  area  as  described 
in  the  complaint.  We  believe  that 's  —  and  also 
there's  no  maps,  official  maps,  showing — or  survey 
— showing  the  actual  location  of  the  Moose  Creek 
Lodge,  and  the  only  testimony  to  that  is  oral  testi- 
mony and  not  supported  by  a  competent  map  or 
survey  of  the  area. 

The  Court:     Motion  is  granted.   Call  the  jury. 

(At  this  time,  the  jury  re-entered  the  court- 
room.) 

The  Court :  Counsel  stipulate  all  members  of  the 
jury  are  present? 

Mr.  Gilbert:    Yes,  your  Honor. 

Mr.  Hepp:     We  so  stipulate. 

The  Court:     Mr.  Taylor,  Mr.  McNabb? 

Mr.  McNabb :  Oh,  yes,  your  Honor,  we  so  stipu- 
late. 

The  Court:  Very  well.  Ladies  and  [104]  gentle- 
men of  the  jury,  a  motion  for  a  directed  verdict  has 
been  made.  The  evidence  in  this  case  shows  that  the 
goveiTiment  is  entitled  to  a  verdict — uncontro verted. 
You  will  therefore  sign  the  verdict  which  I  have 
prepared.  Mr.  Johnson,  I'll  appoint  you  foreman 
of  the  jury  to  sign  this  verdict. 

(The  Clerk  of  the  Court  presented  the  verdict 
to  Mr.  Johnson,  who  signed  as  foreman.) 

The  Court:     Verdict  mav  l)o  read  and  filed. 
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(Whereupon,   the   Clerk   of   the   Court   pro- 
ceeded to  read  the  verdict  as  follows:) 

In  the  District  Court  for  the  District  of 

Alaska,  Fourth  Judicial  Division 

No.  6681 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 

NELL  KELLY  and  THOMAS  JONES, 

Defendants. 

VERDICT 

We,  the  Jury,  duly  empaneled  and  sworn  to  try 
the  above-entitled  cause,  do  from  the  law  and  the 
evidence  therein,  find  that  at  the  time  this  action 
was  commenced,  to  wit:  January  9,  1951,  and  for 
many  years  theretofore  and  [105]  at  all  times  there- 
after, the  plaintiff  was  and  is  the  owner  in  fee 
simple  and  entitled  to  the  immediate  possession  of 
the  property  described  in  the  complaint  herein, 
to  wit :  NW14,  Section  34,  Township  2  South,  Range 
3  East,  Fairbanks  Meridian,  Alaska. 

Dated  at  Fairbanks,  Alaska,  this  27th  day  of 
April,  1951. 

/s/  ERNEST  JOHNSON, 
Foreman. 

The  Court:  The  jury  is  excused  until  10  a.m.  on 
the  2nd  of  May. 

(At  2 :55  iJ.m.,  the  trial  of  this  cause  was  con- 
cluded.) 
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United  States  of  America, 
Territory  of  Alaska — ss. 

I,  Charles  Belida,  Official  Court  Reporter  for  the 
above-named  court,  do  hereby  certify  as  follows, 
to  wit: 

That  I  attended  all  court  proceedings  had  in  the 
above-named  cause  and  that  I  reported  in  shorthand 
all  of  the  oral  proceedings  had  in  said  cause; 

That  the  preceding  pages,  numbered  1  through 
106,  both  inclusive,  constitute  a  full,  true,  complete 
and  accurate  transcript  from  my  original  short- 
hand notes. 

Dated  at  Fairbanks,  Alaska,  this  7th  day  of  May, 
1951. 

/s/  CHARLES  BELIDA, 

Official  Court  Reporter. 

[Endorsed] :    Filed  June  7,  1951.  [106] 
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CERTIFICATE  OF  CLERK 

I,  John  B.  Hall,  Clerk  of  the  above-entitled  Court, 
do  hereby  certify  that  the  following  list  comprises 
all  proceedings  as  per  Designation  of  Record  by 
Appellants  in  the  above-entitled  cause,  viz.: 

Page 

1.  Complaint  in  Ejectment 1 

2.  Answer  of  Defendant  Jones 3 

3.  Answer  of  Defendant  Kelly 4 

4.  Summons  and  Return 5 
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Page 

5.  Motion  to  Dismiss  as  to  Defendant  Jones .  .  6 

6.  Notice  of  Hearing  on  Above  Motion 7 

7.  Motion  to  Dismiss  of  Defendants 8 

8.  Notice  of  Hearing  on  AboA'e  Motion 9 

9.  Order  Denying  Motion  to  Dismiss 10 

10.  Order  Entering  Counsel  for  Defendant 

Kelly   11 

11.  Order  Setting  Cause  for  Trial 12 

12.  Praecipe  for  Subpoena  for  Govermnent's 

Witnesses   13 

13.  Trial  by  Jury  16 

14.  Order  Continuing  Trial 17 

15.  Order  Resetting  Continuance  of  Trial 18 

16.  Trial  by  Jury  (continued) 19 

17.  Lodged  Amended  Answer   (Motion  to  file 

same  denied)   21 

18.  Verdict  23 

18a.  Judgment   24 

19.  Cost  Bill  26 

20.  Objections  to  Cost  Bill 27 

21.  Clerk's  Ruling  on  Objections 28 

22.  Notice  of  Motion  to  Retax  Costs 29 

23.  Order  Sustaining  Ruling  of  Clerk  on  Cost 

Bill 30 

24.  Notice  of  Appeal   31 

25.  Supersedeas  and  Cost  Bond 32 

26.  Designation  of  Record 34 

27.  Motion  and  Order  in  re  Refund  of  Costs 

Paid  in  Error 35 

28.  Transcript  of  Proceedings  at  Trial  (pages 

1  to  106,  inclusive). 
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29.     Brown  Manila  Envelope  Containing  Exhibits. 

Witness   my   hand   and  the   seal   of   the   above- 
entitled  Court,  this  11th  day  of  July,  1951. 

[Seal]        /s/  JOHN  B.  HALL, 
Clerk  of  the  District  Court,  Fourth  Judicial  Divi- 
sion, Territory-  of  Alaska. 


[Endorsed] :  No.  13013.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Thomas  Jones, 
Appellant,  vs.  United  States  of  America,  Appellee. 
Transcript  of  Record.  Appeal  from  the  District 
Court  for  the  District  of  Alaska,  Fourth  Judicial 
Division. 

Filed  July  16,  1951. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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In  the  United  States  Couil  of  Appeals 
for  the  Ninth  Circuit 

No.  13013 

THOMAS  JONES, 

Appellant, 
vs. 

UNITED  STATES  OP  AMERICA, 

Appellee. 

STATEMENT  OF  POINTS 

The  appellant  states  that  the  points  upon  which 
he  intends  to  rely  on  this  appeal  are  as  follows: 

1.  That  the  Court  erred  in  overruling  objections 
at  pages  13,  28,  29,  30,  31,  32,  37,  38,  40,  42,  43,  44, 
46,  47,  48,  and  96  of  the  Transcript  of  Trial  as 
numbered  by  the  official  Court  Reporter  of  the 
District  Court. 

2.  That  the  Court  erred  in  denying  motions  to 
strike  testimony  at  pages  32,  60,  92  and  93  of  the 
Transcript  of  Trial  as  numbered  by  the  official 
Court  Reporter  of  the  District  Court. 

3.  That  the  Court  erred  in  denying  offers  to 
prove  at  pages  73,  74,  76,  77,  100  and  101  of  the 
Transcript  of  Trial  as  numbered  by  the  official 
Court  Reporter  of  the  District  Court. 

4.  That  the  Court  erred  in  denying  the  defend- 
ant Jones'  Motions  to  File  Amended  Answer  at 
pages  81,  87  and  97  of  the  Transcript  of  Trial  as 
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nimibered   by   the   official    Court   Reporter   of   the 
District  Court. 

5.  That  the  Court  erred  in  granting  plaintiff's 
Motion  for  Directed  Verdict  at  page  104  of  the 
Transcript  of  Trial  as  numbered  by  the  official 
Court  Reporter  of  the  District  Court. 

/s/  WARREN  A.  TAYLOR, 

Attorney  for  Appellant, 
Thomas  Jones. 

Receipt  of  copy  acknowledged. 
[Endorsed] :    Filed  July  20,  1951. 
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[Title  of  Court  of  Appeals  and  Cause.] 

DESIGNATION  OF  RECORD 

To  the  Clerk  of  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit: 

The  appellant  hereby  designates,  by  reference  to 
the  pages  of  the  original  certified  record,  the  fol- 
lowing portions  of  said  record  which  are  material 
to  the  consideration  of  this  appeal: 

Complaint  in  Ejectment  P.    1-2 

Answer  of  Defendant  Jones P.    3 

Answer  of  Defendant  Kelly P.    4 

Lodged  Amended  Answer  (Motion  to  file 

same  denied)    P.  21-23 

Verdict    P.  23 

Judgment P.  24-25 

Notice  of  Appeal   P.  31 

Designation  of  Record P.  34 

Entire  Reporter's  Transcript  of  Trial. 

All  the  Exhibits  admitted  in  evidence  at  the  trial 

and  the  identifications  offered. 
Certificate  of  Clerk. 

/s/  WARREN  A.  TAYLOR, 

Attorney  for  Appellant, 
Thomas  Jones. 

Receipt  of  copy  acknowledged. 

[Endorsed] :    Filed  July  20,  1951. 
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IN  THE 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


Thomas  Jones, 

Appellant, 

vs. 

United  States  of  America, 

'Appellee. 


y 


BRIEF  FOR  APPELLANT. 


The  above-entitled  action  was  instituted  by  the 
appellee  in  the  District  Court  for  the  District  of 
Alaska,  Fourth  Division,  on  the  9th  day  of  January, 
1951,  in  which  action  the  appellee  sought  to  recover 
possession,  from  the  appellant  and  one  Nell  Kelly, 
certain  lands  situated  within  the  Fourth  Division, 
Territory  of  Alaska. 

Separate  answers  were  filed  by  the  appellant  and 
said  Nell  Kelly.  The  answer  of  appellant  was  filed 
on  the  23rd  day  of  February,  1951.  On  the  27th  day 
of  April,  1951,  appellant  served  upon  the  United 
States  Attorney,  appellee's  attorney,  an  amended  an- 
swer, and  lodged  the  same  with  the  Clerk  of  the  Dis- 


trict  Court,  together  with  a  motion  for  leave  to  file 
the  same.  The  motion  to  file  said  amended  answer 
was  overruled  by  the  Court  and  issues  were  joined 
upon  the  plaintiff's  complaint  and  appellant's  answer. 
A  jury  was  empanelled  and  the  testimony  of  the  ap- 
pellant and  appellee  was  taken,  and  upon  the  conclu- 
sion of  the  taking  of  said  testimony,  the  Court  di- 
rected the  jury  to  return  a  verdict  in  favor  of  the 
plaintiff,  against  appellant. 


STATEMENT  OF  CASE. 
The  lands  described  in  the  appellee's  complaint,  the 
possession  of  which  were  sought  to  be  recovered  by 
appellee  from  appellant  and  the  said  Nell  Kelly,  were 
described  in  the  complaint  as  follows: 

NW14  of  Section  34,  Township  2  S.,  Range  3  E., 
Fairbanks  Meridian, 

which  lands  were  embraced  in  a  withdrawal  order  of 
Public  Lands  in  Aid  of  Flood  Control,  which  said 
executive  order  was  issued  December  3,  1938  and  niun- 
bered  8020. 

At  the  trial  of  the  case,  appellant  offered  to  prove 
that  he  entered  upon  a  portion  of  the  above-described 
lands  by  virtue  of  a  certain  lease  from  the  said  Nell 
Kelly,  who  had  entered  upon  the  lands  in  1943  under 
Homestead  laws  and  who  had  made  improvements 
upon  the  said  lands.  The  appellant  also  offered  to 
prove  that  he  had  made  improvements  on  that  por- 
tion of  the  lands  hereinbefore  described  and  that  the 


value  of  the  improvements  were  a|)])roximately  $50,- 
000.00.   This  offer  of  proof  was  denied  bv  the  Court. 


STATEMENT  OF  POINTS  RELIED  UPON 
FOR  REVERSAL. 

Appellant  contends  that  the  District  Court  erred 
in  sustaining'  the  motion  of  appellee  for  a  directed 
verdict  in  its  favor,  upon  the  grounds  that  the  ap- 
pellee had  failed  to  make  out  a  prima  facie  case,  in 
that  they  had  failed  to  prove  that  at  any  time  prior  to 
1949,  had  there  been  any  section  of  land  in  the  area 
of  the  Moose  Creek  Lodge,  upon  which  were  located 
the  improvements  of  the  appellant,  designated  as 
Section  34,  Township  2  S.,  Range  3  E.,  Fairbanks 
Meridian,  and,  that  up  to  the  time  of  the  trial  of  the 
said  cause,  no  official  map  and  plat  of  the  said  sec- 
tion had  been  made  and  filed  in  the  Land  Office  at 
Fairbanks,  Alaska. 

Appellant  further  contends  that  the  District  Court 
erred  in  denying  appellant's  motion  to  file  an  amended 
answer  in  said  cause  (T.R.  page  83). 

Appellant  further  contends  that  the  Court  erred 
in  overruling  timely  objections  to  the  introduction 
of  certain  testimony  offered  by  appellees  (Pages  24, 
28,  37,  38,  39,  40,  43,  44,  45,  53,  65  and  95). 


ARGUMENT. 
Taking  the  points  relied  njion  for  reversal,  in  the 
order  in  which  they  are  stated,  appellant  contends  that 
the  evidence  introdnced  in  this  case  failed  to  make 
out  a  prima  facie  case  which  would  justify  the  Court 
taking  the  case  from  the  jury  and  directing  the  verdict 
for  the  appellee,  upon  the  grounds  that  it  had  failed 
to  prove  that  at  the  time  Nell  Kelly  went  upon  the 
said  lands  in  controversy^  that  there  existed  any  por- 
tion of  the  Public  Domain  designated  as  Section  34, 
Township  2  S.,  Range  3  E.,  Fairbanks  Meridian. 

The  appellee  attempted  to  show  by  Plaintiff's  Ex- 
hibit *'A"  that  certain  lands  had  been  mthdrawn 
from  Entry  for  Flood  Control  purposes,  among  which 
lands  was  designated  Section  34,  Township  2  S., 
Range  3  E.,  Fairbanks  Meridian. 

That  upon  the  trial  of  the  cause,  the  appellee  failed 
to  introduce  any  official  map  and  plat  of  said  section. 
That  being  aware  of  the  lack  of  satisfactory  evidence 
with  which  to  prove  the  case,  the  United  States  At- 
torney moved  that  a  recess  be  taken  for  a  period  of 
two  days,  to  allow  the  appellee  to  send  into  the  field 
a  group  of  surveyors,  the  leader  of  which,  Robert  E. 
Lyle,  later  testified  that  he  had  run  a  course  from  the 
Northwest  Corner  of  Section  9,  Township  2  S.,  Range 
3  E.,  Fairbanks  Meridian,  to  a  corner  designated  as  a 
Witness  Corner  to  the  Northwest  Corner  of  Section 
34. 

Upon  cross-examination  by  appellant's  attorney, 
witness  Lvle  testified  that  he  had  found  this  corner 


and  that  tlie  same  had  been  established  in  1949,  and 
seven  years  after  Nell  Kelly,  one  of  the  defendants 
in  said  case,  Jiad  entered  upon  the  premises  described 
in  appellee's  complaint,  and  which  she  later  estab- 
lished as  Moose  Creek  Lodi^e. 

At  the  trial  of  the  cause,  api)ellant  ottered  to  prove 
that  Nell  Kelly  had  been  placed  upon  the  said  lands 
by  the  United  States  Bureau  of  Land  Management 
at  a  time  when  no  surveys  were  available  to  indicate 
the  boundaries  of  said  section.  That  the  said  Nell 
Kelly  had  previously  filed  an  application  for  a  Home- 
stead approximately  three  miles  north  of  the  Sec- 
tion 34,  hereinabove  referred  to.  That  she  was  in- 
formed by  the  Bureau  of  Land  Management  that  the 
land  upon  which  she  had  filed  her  Location  Notice 
was  in  the  Flood  Control  area  and  would  be  unsuit- 
able for  the  purpose  of  homesteading,  and  advised 
her  that  the  SE14  of  Section  27,  Township  2  S.,  Range 
3  E.,  Fairl)anks  Meridian,  was  open  for  location  and 
entry,  and  that  the  supposed  l)oundary  of  the  said 
quarter-section  was  pointed  out  to  her  by  the  Di- 
rector of  the  Bureau  of  Land  Management  at  Fair- 
banks, Alaska,  in  1943.  That  she  entered  upon  the 
occupied  lands  under  said  entry  until  1946,  when  she 
leased  a  portion  of  said  lands  upon  which  her  improve- 
ments were  placed,  to  one  William  Fitzinger,  who 
later  assigned  the  lease  to  appellant  Thomas  Jones. 
That  upon  the  expiration  of  that  lease,  in  1948,  she 
executed  a  lease  of  the  said  premises  to  Thomas  Jones, 
for  a  period  of  five  years,  with  option  to  renew  for  an 


additional  five  years,  and  that  pursuant  to  said  lease, 
appellant  made  improA'ements  thereon  of  the  approxi- 
mate value  of  $50,000.00  (Testimony  of  Thomas  Jones, 
T.R.  pages  96  to  100,  inclusive).  This  offered 
proof  was  refused  by  the  Court  upon  the  grounds 
that  no  damages  were  asked  by  the  plaintiff  from  ap- 
pellant Jones  for  withholding  the  said  lands  described 
in  the  complaint,  and  of  which  he  was  occupying  ap- 
proximately ten  acres. 

It  is  true  that  no  damages  were  asked  in  appellee's 
complaint,  but  any  damages  that  might  have  been  re- 
covered by  appellee's  prayer  for  such,  were  far  out- 
weighed by  the  actual  damages  which  would  ensue  to 
the  appellant  by  losing  the  investment  of  the  value  of 
$50,000.00,  which  he  had  invested  thereon. 

Furthermore,  the  plaintiff  failed  to  allege  and 
prove  that  demand  had  been  made  on  the  appellant 
that  he  vacate  the  premises  known  as  Moose  Creek 
Lodge.  Demand  was  a  prerequisite  to  instituting  suit 
against  appellant.  28  Corpus  Juris  Secundum,  Section 
27,  page  882,  states : 

''Such  Notice  or  Demand  is  required  where  De- 
fendant has  entered  and  holds  possession,  that 
he  cannot  be  treated  as  a  trespasser,  as  where  he 
is  in  possession  under  a  contract  right  *  *  *". 

In  the  present  instance  Nell  Kelly  made  a  lawful 
entry  upon  the  said  lands  with  the  consent  and  ap- 
proval of  the  Bureau  of  Land  Management,  who  indi- 
cated her  lands,  which  the  local  Director  believed  to 
be  open  for  Location. 


Under  the  above,  Nell  Kelly  was  not  a  trespasser, 
nor  was  ai)i)ellant  Jones,  and  demand  for  the  vacation 
of  the  said  ])remises  was  necessarJ^ 

Appellant  also  oifered  to  introduce  in  evidence,  the 
lease  from  Nell  Kelly  to  appellant,  which  offer  was 
i-efused  by  the  Court  and  constituted  manifest  error. 

Fred  Weiler,  Manager  of  the  Bureau  of  Land  Man- 
agement at  Fairbanks,  Alaska,  testified  that  Nell 
Kelly  had  entered  upon  the  said  lands  in  1942;  that 
she  claimed  ownership  of  Moose  Creek  Lodge ;  that  the 
lands  were  unsurveyed;  and  that  she  had  erected  on 
said  land,  a  Iniilding  30  x  20  feet,  and  later  added 
to  said  building. 

Upon  the  offer  to  prove,  by  the  said  Fred  Weiler, 
material  allegations  necessary  to  substantiate  the  al- 
legations of  the  said  complaint,  the  United  States  At- 
torney requested  additional  time  in  which  to  send 
surveyors  to  establish  the  boundaries  of  Section  34, 
Tovmship  2  S.,  Range  3  E.,  Fairbanks  Meridian,  and 
to  establish  the  fact  that  Moose  Creek  Lodge  was  in 
said  Section,  and  the  Court  acceded  to  the  request 
of  the  United  States  Attorney  and  postponed  further 
proceedings  until  the  second  day  following  the  recess 
(T.R.  page  32). 

That  the  only  e^ddence  regarding  the  boundaries 
of  Section  34,  Township  2  S.,  Range  3  E.,  Fairbanks 
Meridian,  is  testified  to  by  Robert  E.  Lyle,  plain- 
tiff's witness,  and  w^as  obtained  during  the  recess 
above  mentioned,  and  in  that  particular  part  of 
his    testimony,    the    witness    did    point    out    that   he 
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found  no  indication  of  any  survey  being  made  prior 
to  the  year  1949,  and  at  no  time  did  he  find  any  cor- 
ner of  said  Section  34.  It  is  evident  from  that  testi- 
mony that  Nell  Kelly  and  appellant  were  on  Section 
34  and  such  fact  was  not  verified  until  after  the  be- 
ginning of  the  trial  in  the  District  Court.  That  at  the 
time  of  filing  the  complaint  in  the  above  action  United 
States  Attorney  had  no  factual  knowledge  as  pleaded 
in  said  complaint.  Furthermore,  no  e^^dence  was  of- 
fered that  Nell  Kelly  was  unlawfully  on  said  lands  in 
dispute,  in  fact,  the  contrary  appears  from  the  testi- 
mony of  Fred  Weiler,  Manager  of  the  Bureau  of  Land 
Management. 

No  evidence  was  offered  that  the  said  lands  were 
located  in  the  area  designated  as  Flood  Control  Lands, 
although  the  executive  order  withdrawing  certain  lands 
for  Flood  Control  was  introduced  in  evidence,  Plain- 
tiff's Exhibit  ^^A".  In  this  connection,  it  is  difficult 
to  understand  how  such  a  withdrawal  order  could 
aif ect  a  nonexistent  section  of  land  or  a  part  thereof. 

It  is  further  contended  that  the  failure  of  the  ap- 
pellee to  introduce  in  evidence  an  official  survey  of 
the  lands  described  in  plaintiff's  complaint,  would  con- 
stitute a  failure  to  j^rove  the  material  allegations  of 
the  complaint,  and  that  the  Court  erred  in  directing 
the  verdict  in  favor  of  the  appellee  where  there  had 
been  such  a  fatal  failure  to  prove  a  material  fact 
contending  to  show  that  there  was  such  a  section  as  de- 
scribed in  the  complaint  and  that  the  said  appellant 
and  Nell  Kelly  were  unlawfully  upon  the  said  lands. 


The  rules  of  equity  should  a])ply  in  this  case,  to 
the  same  degree  to  the  Govorument  as  to  a  private  in- 
dividual or  corporation  under  like  circumstances. 

In  the  present  instance,  the  Bureau  of  Land  Man- 
agement has  removed  Nell  Kelly  from  certain  lands 
which  she  had  entered  upon,  for  the  reason  that  the 
same  would  be  in  the  Flood  Control  Area  and  un- 
suitable for  cultivation,  pointed  out  to  her  lands  which 
w^ere  open  for  entry  and  location,  and  that  agents  of 
the  United  States  Bureau  of  Land  Management  had 
stood  idly  by  while  she  had  placed  improvement  upon 
the  said  grounds,  and  while  the  lessee,  Thomas  Jones, 
occupied  the  said  grounds  for  a  period  of  five  years 
and  allowed  him  to  make  further  improvement  to  the 
premises,  and  then,  without  demand  or  notice,  to  bring 
an  action,  eight  or  nine  years  after  the  original  entry 
upon  the  said  land,  to  eject  the  said  parties  from  the 
land  in  question  and  confiscate  the  improvements, 
which  had  been  made  in  good  faith  and  in  reliance 
upon  the  fact  that  the  lands  had  been  entered  upon 
lawfully  by  the  parties. 

Appellant  respectfully  contends  that,  in  view  of  the 
foregoing  fact,  this  Honorable  Court  of  Appeals  should 
issue  its  mandate  to  the  District  Court  for  the  Terri- 
tory of  Alaska,  Fourth  Division,  to  enter  a  verdict  in 
favor  of  the  appellant,  or,  in  the  alternative,  that  the 
said  cause  be  reversed  and  remanded  for  a  new  trial, 
with  instructions  to  the  said  Court  to  allow  the  ap- 
pellant to  introduce  in  evidence  the  lease  between  him- 
self and  Nell  Kelly  and  to  prove  at  a  retrial  of  the 
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said   cause,   all  the   matters   offered   in   evidence   by 
the  appellant  at  the  trial  of  the  case. 

The  Court  may  take  co,2:nizance  of  the  fact  that  no 
authorities  are  cited  herein.  That  appellant  feels 
that  the  matters  involved  herein  are  so  elementary 
that  no  citation  of  authorities  is  requisite  or  necessary. 

Dated,  Fairbanks,  Alaska, 
December  7, 1951. 

Respectfully  submitted, 

Warren  A.  Taylor, 
William  V.  Boggess, 

Attorneys  for  Appellant. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 


No.  13013 
Thomas  Jones^  appellant 

V. 

United  States  of  America,  appellee 


UPON  APPEAL  FROM  THE  DISTRICT  COURT  FOR  THE  TERRITORY 
OF  ALASKA,  FOURTH  JUDICIAL  DIVISION 


BRIEF  FOR  THE  UNITED  STATES 


OPINION   BELOW 

The  district  court  did  not  write  an  opinion. 

JURISDICTION 

This  is  an  appeal  from  a  judgment  entered  April 
27, 1951,  awarding  the  United  States  possession  of  cer- 
tain property  (R.  10-11).  Notice  of  appeal  was  filed 
June  5,  1951  (R.  11-12).  The  jurisdiction  of  the  dis- 
trict court  was  invoked  under  28  U.  S.  C.  sec.  1345, 
and  the  jurisdiction  of  this  Court  is  invoked  under 
28  U.  S.  C.  sec.  1291. 

QUESTION  PRESENTED 

Whether  the  evidence  presented  was  such  that  rea- 
sonable men  could  not  differ  as  to  the  fact  that  the 

(1) 


property  involved  is  located  in  Section  34,  Township 
2  South,  Range  3  East,  Fairbanks  Meridian. 

STATEMENT 

On  January  9,  1951,  the  United  States  filed  a  com- 
plaint in  ejectment  against  Xell  Kelly  and  Thomas 
Jones,  seeking  the  inmaediate  possession  of  the  NW  % 
Section  34,  Township  2  South,  Range  3  East,  Fair- 
banks Meridian,  containing  160  acres  together  with 
the  improvements  thereon.  The  complaint  alleges  that 
the  United  States  is  now,  and  for  more  than  fifty 
years  has  been,  the  o^^^ler  in  fee  simple  of  said  lands, 
which  are  embraced  within  a  Withdrawal  of  Public 
Land  in  Aid  of  Flood  Control,  Alaska,  by  Executive 
Order  No.  8020,  dated  December  2,  1938^  (R.  3^). 
Separate  answers  denying  the  allegations  of  the  com- 
plaint were  filed  (R.  4—5,  5-6).^ 

Trial  proceedings  were  had  before  the  court  and 
a  jury,  beginning  on  April  23,  1951.  The  Govern- 
ment's first  witness,  Fred  J.  Weiler,  Manager  of  the 
Land  Office,  Bureau  of  Land  Management,  Depart- 
ment of  the  Interior,  Fairbanks,  testified  that  in 
1943  Mrs.  Nell  Kelly  erected  a  dwelling  30  by  20  feet, 
and  later  made  an  addition  to  the  building,  which 


^  This  Order  was  introduced  in  evidence  and  marked  as  Plain- 
tiff's Exhibit  "A"  (R.  17-18).  The  printed  record  omitted  the 
range  number  in  line  9,  page  18.  It  should  read:  "T.  2  So., 
R.  3  E.,  sees.  19  and  28  to  34,  inclusive  (unsurveyed) ."  3  C.  F.  R, 
1943  Cum.  Supp.  p.  437. 

^  The  defendant  Jones  sought  to  file  an  amended  answer  show- 
ing that  he  entered  upon  the  land  under  the  terms  of  a  lease  from 
Mell  Kelly,  and  that  he  expended  approximately  $50,000  in  im- 
provements on  the  property.  The  court  refused  to  allow  the  filing 
of  the  answer  because  it  stated  no  defense  (R.  6-8,  82-83,  9&-97). 


is  now  known  as  Moose  Creek  Lodge,  on  the  land  in 
question;  that  some  time  later  she  filed  an  application 
for  this  tract  of  land ;  and  that  in  March  1948,  Robert 
H.  Casperson  filed  an  application  to  contest  Mrs. 
Kelly's  claim,  describing  the  land  as  the  misurveyed 
SWi/4  Section  27,  Township  2  South,  Range  3  East 
of  the  Fairbanks  Meridian  (R.  19-23).  Mr.  Weiler 
stated  that  Section  27  is  immediately  north  of  Section 
34.  The  Govermnent  sought  to  prove  the  location  of 
the  land  involved  by  a  plat  dated  February  6,  1951, 
showing  Section  34,  Township  2  South,  Range  3  East 
of  the  Fairbanks  Meridian,  and  the  location  of  the 
Moose  Creek  Lodge  development  as  related  to  the  pre- 
liminary field  survey  of  Section  34.  The  appellant^ 
objected  to  admission  of  this  instrument  on  the  gi'ound 
that  it  was  a  sketch,  not  a  survey,  and  that  it  was  not 
an  original  nor  had  it  been  certified  to  be  true  and 
correct.  The  court  sustained  the  objection  and  held 
that  the  plat  w^ould  have  to  be  proved  by  the  sur- 
veyors who  compiled  it,  by  showing  their  field  notes 
and  testifying  that  they  made  the  map  pursuant 
thereto  (R.  24-28).  As  the  surveyor  who  made  the 
plat  was  not  available,  the  trial  was  interrupted  while 
the  Government  had  a  survey  made  of  the  premises 
of  Moose  Creek  Lodge  showing  ics  location  according 
to  meridian,  township,  range  and  section  (R.  28-33, 

^  The  attorney  for  the  defendant  Kelly  took  the  most  active  part 
in  the  trial  and  made  most  of  the  objections,  but  since  there  was 
no  conflict  between  the  positions  of  the  two  defendants,  and  Mrs. 
Kelly  is  not  appealing,  "appellant"  is  used  herein  even  though 
certain  motions  or  objections  were  made  by  the  attorney  for 
Mrs.  Kelly. 


42).  This  survey  was  made  by  Robert  Lyle,  of  the 
Corps  of  Engineers,  stationed  at  Ladd  Field.  He 
testified  that  he  located  Moose  Creek  Lodge  by  using 
as  a  starting  point  an  iron  post  of  the  General  Land 
Office,  which  marks  the  northeast  corner  of  Section 
9,  Township  3  South,  Range  3  East."  From  this 
point  he  made  measurements  and  observations  and 
located  a  witness  corner  in  Township  2  South,  Range 
3  East,  Sections  28,  27,  33  and  34.  From  this  corner 
he  established  the  north  and  west  lines  of  Section 
34,  and  found  Moose  Creek  Lodge  to  be  a  distance  of 
1181.70  feet  south  from  the  section  line,  and  812.86 
feet  from  the  west  boundary  line,  thereby  locating 
it  well  within  the  NW14  of  Section  34  (R.  42-54). 

The  appellant  objected  to  Mr.  Lyle's  testimony,  and 
sought  to  prove  the  inaccuracy  of  his  measurements 
by  a  plat  which  showed  Moose  Creek  Lodge  to  be  in  a 
slightly  different  location  within  Section  34.  The  Gov- 
ernment's objection  to  this  plat  was  sustained,  as  it 
developed  that  this  was  the  identical  plat  dated  Feb- 
ruary 6,  1951,  which  the  court  had  refused  to  admit  as 
evidence  on  the  objection  of  the  appellant.  The  court 
examined  the  plat  and  found  that  the  lodge  was  shown 
to  be  in  Section  34,  the  section  alleged  in  the  pleadings, 
and  stated  that  it  was  immaterial  that  it  showed  a 
different  number  of  feet  from  one  side  or  the  other 
(R.  68-75).    Appellant's  attorney  stated  to  the  court 


^  The  official  plat  of  survey  of  Township  3  South,  Range  3  East, 
Fairbanks  Meridian,  was  introduced  in  evidence  and  marked  as 
plaintiff's  Exhibit  "B"  (R.  34-38). 


that  Mr.  Weiler,  whom  he  had  made  his  witness,  had 
advised  him  that  the  only  map  in  his  office  disclosed 
that  the  property  in  question  is  in  fact  in  Section  34 
(R.  82). 

The  court  refused  to  admit  in  evidence  a  lease  from 
Nell  Kelly  to  the  appellant,  by  which  he  sought  to 
show  that  he  had  spent  in  excess  of  $50,000  in  im- 
provements (R.  96-100). 

The  Government's  motion  for  a  directed  verdict 
was  granted  (R.  102-103),  and  a  judgment  was  en- 
tered on  the  jury  verdict  awarding  immediate  posses- 
sion to  the  Government  (R.  10-11).  This  appeal 
followed  (R.  11-12). 

ARGUMENT 

The  court  properly  directed  a  verdict  in  view  of  the  evidence 

in  this  case 

It  is  well  settled  that  if  the  evidence  in  a  case  is  ''so 
overwhelmingly  on  one  side  as  to  leave  no  room  to 
doubt  what  the  fact  is"  the  court  may  properly 
direct  a  verdict.  Gunning  v.  Cooley,  281  U.  S.  90,  94 
(1930)  ;  Brayer  v.  Johyi  Hmicoch  Mttt.  Life  Ins.  Co., 
179  F.  2d  925,  928  (C.  A.  2,  1950) ;  United  States  v. 
Grannis,  172  F.  2d  507,  513  (C.  A.  4,  1949),  certiorari 
denied  337  U.  S.  918.     Such  is  the  evidence  here. 

A.  There  is  no  question  that  the  lodge  tvas  in  Sec- 
tion 34. — The  Government's  evidence  as  to  the  loca- 
tion of  Moose  Creek  Lodge  was  uncontradicted.  Al- 
though appellant  attempted  to  prove  that  the  lodge 
might  be  located  a  different  number  of  feet  from  the 
section  lines  from  that  testified  to  by  the  engineer 
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who  made  the  survey  of  the  land  ^  (R.  68-76) ,  it  was 
finally  conceded  that  the  only  map  in  the  office  of  the 
Bureau  of  Land  Management  showed  that  it  was  in 
fact  in  Section  34,  Township  2  South,  Range  3  East, 
Fairbanks  Meridian  (R.  82).  Appellant  further  con- 
cedes (Br.  8)  that  Nell  Kelly  and  the  appellant  were 
on  Section  34.  The  record  reveals  no  evidence  that 
the  lodge  was  not  located  in  Section  34. 

Section  34,  To^\^lship  2  South,  Range  3  East,  Fair- 
banks Meridian  was  not  open  to  settlement  at  the 
time  Mrs.  Kelly  entered  the  gromid  in  1943  (R.  23), 
having  been  withdraAvn  in  aid  of  flood  control  by 
Executive  Order  No.  8020  in  1938  (R.  17-18).  The 
fact  much  emphasized  by  appellant  that  Mrs.  Kelly 
thought  her  claim  was  on  the  SW14  of  Section  27, 
Township  2  South,  Range  3  East,  Fairbanks  Meridian 
(R.  7,  22),  gives  her  no  vested  right  in  Section  34  as 
against  the  United  States.  Although  her  claim  was 
initiated  by  actual  settlement  on  the  ground  and  notice 
of  that  settlement  was  recorded  in  the  United 
States  Commissioner's  office  (R.  23),  there  is  nothing 
in  the  record  to  show  that  she  had  paid  for  the  land 
and  obtained  a  receipt  from  the  proper  land  officer  for 
the  purchase  price,  which  would  have  been  necessary 
to  obtain  a  vested  right,  if  the  section  were  open  for 
settlement.     ''Until  this  has  been  done  it  is  competent 


^Mr.  Lyle  stated  that  as  a  result  of  his  measurements  and  com- 
putations, the  northwest  corner  of  Section  34,  Township  2  South, 
Range  3  East,  Fairbanks  Meridian,  is  within  tlie  limit  of  about 
one  in  five  thousand  feet,  so  that  if  his  computations  were  incor- 
rect to  that  extent,  Moose  Creek  Lodge  would  still  be  about  1,100 
feet  south  of  the  boundary  line  of  Section  34  (R.  63-64). 


for  Congress  to  withdraw  the  land  from  entry  and 
sale,  though  this  may  defeat  the  inchoate  right  of  the 
settler."^  Russian-American  Co.  v.  United  States, 
199  U.  S.  570,  577-578  (1905)  ;  see  also  Utah  Power 
&  Light  Co.  v.  United  States,  243  U.  S.  389  (1917). 
Appellant's  argument  that  Nell  Kelly  made  a  lawful 
entry  upon  the  land  with  the  consent  and  approval 
of  the  Bureau  of  Land  Management  (Br.  6)^,  hence 
was  not  a  trespasser,  is  without  merit.  *^As  a  general 
rule  laches  or  neglect  of  duty  on  the  part  of  officers 
of  the  Government  is  no  defense  to  a  suit  by  it  to 
enforce  a  public  right  or  protect  a  public  interest. 
*  *  *  A  suit  by  the  United  States  to  enforce  and 
maintain  its  policy  respecting  lands  which  it  holds  in 
trust  for  all  the  people  stands  upon  a  different  plane 
in  this  and  some  other  respects  from  the  ordinary 
private  suit  to  regain  the  title  to  real  property  or  to 
remove  a  cloud  from  it."  Utah  Power  &  Light  Co. 
V.  United  States,  243  U.  S.  389,  409  (1917).  See  also 
United  States  v.  San  Francisco,  310  U.  S.  16,  31-32 
(1940);  United  States  v.  California,  332  U.  S.  19, 
39-40    (1947)  ;  Federal  Crop  Ins.  Corp.  v.  Merrill, 


« Public  Land  Order  577,  March  29, 1949, 43  C.  F.  R.,  1950  Siipp., 
150,  is  an  order  withdrawing  public  lands  for  use  of  Department 
of  the  Air  Force  as  an  air  force  base.  Section  34,  Township  2 
South,  Range  3  East  (unsurveyed),  Fairbanks  Meridian,  was  in- 
cluded in  the  withdrawal  order,  subject  to  Executive  Order 
No.  8020. 

^  If  appellant's  lessor,  Mrs.  Kelly,  was  advised  that  the  SE14 
of  Section  27,  Township  2  South,  Range  3  East,  Fairbanks  Me- 
ridian, was  open  for  location,  as  contended  in  the  brief  (p.  5), 
her  location  as  she  believed  in  the  SWi/4  of  such  section  was  with- 
out the  consent  and  approval  of  the  Bureau  of  Land  Management. 


332  U.  S.  380,  384  (1947).  Thus,  the  evidence  is 
Tincontradicted  that  Moose  Creek  Lodge  was  located 
in  Section  34,  and  that  that  section  had  been  validly 
withdrawn  from  entry  in  1938.  On  these  facts  the 
court  had  no  alternative  but  to  direct  a  verdict  for 
the  United  States. 

B.  Other  considerations  relied  upon  hy  appellant 
are  irrelevant  and  present  no  defense  to  the  action. — 
Appellant's  argument  that  demand  to  vacate  the 
premises  was  a  prerequisite  to  instituting  suit  against 
him  (Br.  6)  must  fail.  No  demand  was  necessary,  and 
the  filing  of  the  complaint  in  ejectment  was  sufficient 
notice.  No  relationship  of  landlord  and  tenant  existed 
between  the  United  States  and  appellant,  nor  was 
the  lessor  in  the  lease  under  which  he  occupied  the 
premises  in  privity  of  title  with  the  United  States. 
Moreover,  this  defense  comes  too  late,  having  been 
made  for  the  first  time  in  the  brief  in  this  Court. 
Appellant,  'therefore,  waived  all  defenses  which  he 
did  not  present  by  motion  or  answer,  except  failure  to 
state  a  cause  of  action  or  lack  of  jurisdiction  of  the 
subject  matter."  Carter  v.  Powell,  104  F.  2d  428,  430 
(C.  A.  5,  1939),  certiorari  denied  308  U.  S.  611;  E,  I. 
Du  Pont  De  Nemours  <&  Co.  v.  Martin,  174  P.  2d  602, 
605  (C.  A.  6,  1949);  Rule  12  (h),  Federal  Rules  of 
Civil  Procedure. 

Appellant  was  not  prejudiced  by  the  court's  denial 
of  his  motion  to  file  an  amended  answer,  as  contended 
(Br.  3).  The  answer  (R.  6-8)  shows  the  property  to 
be  located  in  Section  27,  but  that  cannot  be  construed 
as  evidence  of  its  real  location,  particularly  when  the 
answer  states  that  the  lease  under  which  appellant 


occupies  the  property  erroneously  described  it  as  being 
located  in  Section  20.  The  amount  alleged  to  have 
been  expended  for  improvements  was  irrelevant  to 
any  issue  before  the  court,  since  no  damages  were 
sought  in  this  action,  but  merely  possession  of  the 
property. 

Appellant  fails  to  point  out  in  what  respect  the 
court  erred  in  overruling  objections  to  the  introduc- 
tion of  certain  testimony  offered  by  appellee  (Br.  3), 
but  an  examination  of  the  record  discloses  that  no 
prejudicial  error  was  committed  thereby. 

CONCLUSION 

For  the  foregoing  reasons,  it  is  respectfully  sub- 
mitted that  the  judgment  of  the  district  court  should 
be  affirmed. 

Wm.  Amory  Underhill, 

Assistant  Attorney  General. 
Everett  W.  Hepp, 

United  States  Attorney, 

Fairbanks,  Alaska. 
Roger  P.  Marquis, 
Elizabeth  Dudley, 
Attorneys,  Department  of  Justice, 

Washington,  D.  G. 
January  1952. 
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United  States  District  Court  for  the  Northern 
District  of  California,  Southern  Division 

No.  29527 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

HENRY  T.  TANIMURA,  CHARLES  S.  LEE,  and 
CAROL  W.  LEE, 

Defendants. 

COMPLAINT  FOR  INJUNCTION,  RESTI- 
TUTION AND  TREBLE  DAMAGES 

Count  I. 

1.  In  the  judgment  of  the  Housing  Expediter, 
the  defendants  have  engaged  in  acts  and  practices 
which  constitute  violations  of  Section  4  of  the  Emer- 
gencj^  Price  Control  Act  of  1942,  as  amended  (50 
U.S.C.A.  Appendix  Section  904). 

2.  Jurisdiction  of  this  action  is  conferred  upon 
this  Court  by  Sections  1(b),  205(a)  and  205(c)  of 
said  Emergency  Price  Control  Act  of  1942,  as 
amended. 

3.  At  all  times  mentioned  herein  defendants  v^^ere 
the  landlords  of  and  rented  certain  controlled  hous- 
ing accommodations  located  within  the  San  Fran- 
cisco Bay  Defense-Rental  Area,  described  as  No. 
1550  Fillmore  Street,  in  the  City  and  County  of 
San  Francisco,  California. 

4.  Prior  to  July  1,  1947,  there  has  been  in  full 


4  Henry  T.  Tanimura  vs. 

force  and  effect  pursuant  to  said  Emergency  Price 
Control  Act  of  1942,  as  amended,  the  Rent  Regula- 
tions issued  pursuant  to  said  Act,  establishing  a 
maximum  rental  for  the  use  and  occupancj"  of  hous- 
ing and  rental  accommodations  within  the  defense- 
rental  area  in  which  the  premises  referred  to  in 
paragraph  3  of  Count  I  above  are  located. 

5.  Prior  to  July  1,  1947,  defendants  demanded, 
accepted  or  received  from  tenants  occuping  the 
premises  described  in  Paragraph  3  of  Count  I  above, 
rentals  in  excess  of  the  lawful  rental  permitted  by 
said  Rent  Regulations,  as  appears  more  fully  in 
Items  1(a)  through  1(h)  of  Schedule  marked  Ex- 
hibit "A"  attached  hereto  and  by  reference  in- 
corporated herein. 

6.  Prior  to  July  1,  1947,  defendants  demanded, 
accepted  or  received  as  rent  for  other  terms  of 
occupancy  or  from  other  tenants  or  for  other  prem- 
ises, rentals  in  excess  of  the  lawful  maximum  per- 
mitted by  said  Rent  Regulations,  the  terms  of  which 
occupancy  or  the  names  of  which  tenants  or  the 
premises  involved  being  presently  unknown  to  the 
Plaintiff. 

Count  II. 

1.  Plaintiff  incorporates  herein  by  reference  the 
allegations  in  Paragraph  3  of  Count  I  of  his  Com- 
plaint herein. 

2.  In  the  judgment  of  the  Housing  Expediter, 
the  defendants  have  engaged  in  acts  and  practices 
which  constitute  violation  of  Section  206(a)  of  the 
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Housing  and  Rent  Act  of  1947,  as  amended  (50 
U.S.C.A.  App.  1881-1906;  Public  Law  31,  81st  Con- 
gress, 1st  Session). 

3.  Jurisdiction  of  this  action  is  conferred  upon 
this  Court  by  Sections  206(b)  and  206(c)  of  said 
Housing  and  Rent  Act  of  1947,  as  amended. 

4.  Since  July  1,  1947,  there  has  been  in  full  force 
and  effect  pursuant  to  said  Housing  and  Rent  Act 
of  1947,  as  amended,  the  Rent  Regulations  issued 
pursuant  to  said  Act,  establishing  a  maximum  rental 
for  the  use  and  occupancy  of  housing  and  rental  ac- 
commodations within  the  defense-rental  area  in 
which  the  premises  referred  to  in  Paragraph  3  of 
Count  I  above  are  located. 

5.  Since  July  1,  1947,  defendant  demanded,  ac- 
cepted or  received  from  tenant  occupying  the  prem- 
ises described  in  Paragraph  3  of  Count  I  above, 
rentals  in  excess  of  the  lawful  rental  permitted  by 
said  Rent  Regulations,  as  appears  more  fully  in 
Items  2(a)  through  2(s)  of  Schedule  marked  Ex- 
hibit "A"  attached  hereto  and  by  reference  in- 
corporated herein. 

6.  Since  July  1,  1947,  defendants  demanded,  ac- 
cepted or  received  as  rent  for  other  terms  of 
occupancy  or  from  other  tenants  or  for  other  prem- 
ises rentals  in  excess  of  the  lawful  maximum  per- 
mitted by  said  Rent  Regulations,  the  terms  of  which 
occupanc}^  or  the  names  of  which  tenants  or  the 
premises  involved  being  presently  unknown  to  the 
Plaintiff. 
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Count  III. 

1.  Plaintiff  incorporates  herein  by  reference  the 
allegations  in  Paragraph  3  of  Count  I  and  Para- 
graph 4  of  Count  II  of  his  Complaint  herein. 

2.  Jurisdiction  of  this  action  is  conferred  upon 
this  Court  by  Sections  205  and  206(c)  of  said  Hous- 
ing and  Rent  Act  of  1947,  as  amended. 

3.  Since  July  1,  1947,  and  within  one  (1)  year 
prior  to  the  date  of  the  commencement  of  this  ac- 
tion (exclusive  of  the  thirty  (30)  day  period  im- 
mediately prior  to  the  date  of  the  commencement  of 
this  action)  to  wit:  between  March  1,  1949,  and 
January  15,  1950,  defendants  demanded,  accepted 
or  received  from  tenants  occupying  the  premises 
described  in  Paragraph  3  of  Count  I  above,  rentals 
in  excess  of  the  lawful  rental  permitted  by  said  Rent 
Regulations  as  appears  more  fully  in  Items  3(a) 
through  3(m)  inclusive,  of  Schedule  marked  Exhibit 
"A"  attached  hereto  and  by  reference  incorporated 
herein. 

4.  Since  July  1,  1947,  and  within  one  (1)  year 
prior  to  the  date  of  the  commencement  of  this  ac- 
tion (exclusive  of  the  thirty  (30)  day  period  im- 
mediately prior  to  the  date  of  the  conunencement  of 
this  action)  defendants  have  demanded,  accepted  or 
received  as  rent  for  other  terms  of  occupancy  or 
from  other  tenants  or  for  other  premises  rentals  in 
excess  of  the  lawful  maximum  permitted  by  said 
Rent  Regulations,  the  terms  of  which  occupancy  or 
the  names  of  which  tenants  or  the  premises  involved 
being  presently  unknown  to  the  Plaintiff. 
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5.  More  than  thirty  (30)  days  have  elapsed  since 
the  occurrence  of  the  violations  hereinabove  men- 
tioned, and  the  persons  from  whom  such  excess 
rental  payments  v^ere  demanded,  accepted  or  re- 
ceived have  not  instituted  any  action  under  Section 
205  of  the  Housing  and  Rent  Act  of  1947,  as 
amended  for  said  violations. 

Wherefore,  the  Plaintiff  demands  and  prays : 

1.  That  an  injunction  be  issued  enjoining  the 
defendants,  their  attorneys,  agents,  employees  and 
servants  and  all  other  persons  in  active  concert  or 
participation  with  the  defendants  from  directly  or 
indirectly  demanding,  accepting  or  receiving  rents 
in  excess  of  the  maximum  rents  established  by  any 
Regulation  or  Order  heretofore  or  hereafter 
adopted,  pursuant  to  the  Housing  and  Rent  Act  of 
1947,  as  heretofore  or  hereafter  amended,  or  ex- 
tended, or  superseded,  or  from  engaging  in  acts  and 
practices  which  constitute  or  will  constitute  a  vio- 
lation of  any  of  the  provisions  of  the  Housing  and 
Rent  Act  of  1947,  as  amended,  or  extended  or  super- 
seded, or  of  the  Rent  Regulations  issued  pursuant 
thereto. 

2.  That  the  defendant  be  ordered  and  directed  to 
pay  to  the  Treasurer  of  the  United  States,  for  and 
on  behalf  of  all  persons  entitled  thereto,  a  refund 
of  all  amounts  (the  amount  presently  ascertained 
by  the  Plaintiff  being  the  sum  of  Five  Thousand 
Sixty-six  and  49/100  Dollars  ($5,066.49)  in  excess 
of  the  lawful  maximum  rents  which  have  been  or 
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may  be  demanded,  accepted  or  received  by  the  de- 
fendants from  any  tenants  for  or  in  connection  with 
the  use  or  occupancy  of  the  housing  accommodations 
hereinbefore  mentioned;  or,  in  the  alternative,  that 
the  defendants  be  ordered  and  directed  to  pay  the 
amounts  in  excess  of  the  lawful  maximum  rents  as 
hereinabove  prayed,  to  the  Treasurer  of  the  United 
States. 

3.  That  judgment  for  the  Plaintiff  be  granted 
herein  for  Four  Thousand  Nine  Hundred  Sevent)^ 
and  25/100  Dollars  ($4,970.25),  being  three  times 
the  amount  by  which  the  rents  demanded,  accepted 
or  received  by  the  defendants  within  one  year  prior 
to  the  date  of  the  commencement  of  this  action,  ex- 
cluding, however,  the  thirty  (30)  days  immediately 
prior  to  the  date  of  the  commencement  of  this  ac- 
tion, exceeded  the  legal  maximum  rent. 

4.  That  such  other,  different  or  further  relief 
to  which  Plaintiff  may  be  entitled  be  granted,  or 
other  relief  be  accorded  which  the  Court  may  find 
necessary  to  effectuate  the  purposes  of  the  said  Act 
as  now  existing,  or  as  hereafter  amended  or  super- 
seded, and  of  any  orders  or  regulations  issued  there- 
under. 

5.  That  Plaintiff  recover  the  costs  of  this  action. 

Dated  this  24th  day  of  February,  1950. 

/s/  RAYMOND  J.  FOX, 

Attorney  for  Plaintiff,  Office 
of  Housing  Expediter. 


EXHIBIT  A 
Hcnn-  T.  Tsnimuni  and  Charles  S.  Lee  and  Carol  W  Uc 
1S50  Fillmore  St..  San  Franciseo.  California  SCHEDULE 

1(a)  Frank  T.  Hara Apt.  305  4 '23/47  to   6 '30/47  $40  per  Mo 

1550  Fillmore  St. 

San  Franei-seo.  Calif. 
1(b)  Frank  T.  Hara Apt.  305  Bonus  demanded  as  condition  preeedont  t 

1550  Fillmore  St. 
1(e)  Robert  Ki.vota  Apt.  306  .5/10/47  to    6/30/47         .$10.00  per  Wk. 

1550  Fillmore  St. 

San  Franciseo.  Calif. 
1(d)  (Icoriie  Komalau  Apt.  309  2/  3  47  to   6/30/47  -MO.OOperMo 

1550  Fillmore  St. 

San  Francisco.  Calif. 
He)  Oraee  Sli.vamoto  Apt.  409  12/  8/46  to   6/30/47  $10.00  per  Wk. 

1550  Fillmore  St. 

San  FrancLsco.  Calif. 
1(f)  Lillian  Hiraiki  Apt.  407  2/  S,/47  to   6/30/47  $40.00  per  Mo, 

1550  Fillmore  St. 

.San  Francisco.  Calif. 
Kb)  Mrs.  Harumi  Apt.  .503  12/  4/46  to    6/30/47  $.50.  per  Mo. 

Kanicda    1.550  Fillmore  St. 

.San  Francisco.  Calif. 
1(h)  Mrs.  Harumi  Apt.  503  BoniLs  demanded  as  condition  precedent  t 

Kanicda    1.5.50  Fillmore  St. 

2(a)  Prank  T.  Hara Apt.  #305  7/  1 '47 to   9/23/47  WO.OOperMo. 

1.5.50  Fillmore  .St. 

San  Francisco.  Calif. 
2(b)  Sam  Sakiida Apt.  #305  3/15/48  to  12/24/49  $10.00  per  Wk. 

15.50  Fillmore  St. 

San  Francisco.  Calif. 
2(c)  Robert  Kivoti .\pt.  #306  7,    1/47  to   2  28/4!)  $1000  per  Wk. 

1550  Fillmore  St. 

San  Pranri.sco.  Calif. 
2(d)  Chas.  Maaada  Apt.  #306  4/  6/4!)  to  12/  6/4!)  $4.5.00  per  Mo. 

15.50  Fillmore  St. 

.San  Francisco.  Calif. 

(e)  Oeo.  K.  Komntsu Apt.  #309  7/  1.47  to    1/1/49  $40,00  per  Mo. 

1.5.50  Fillmore  St. 

(f)  Kamtami  Tani Apt.  #401  2/12/49  to   9/ 9/49  $48.00  per  Mo. 

15.50  Fillmore  St..  S.F. 

(b)  Mariam  Tani  Apt.  #401  9/  9/49  to  12/17/49  $45.00  per  Mo. 

1.5.50  Fillmore  St..  S.F. 

(h)  (iroce  Mivamoto  Apt.  #409  7/  1/47  to   4/23/48  $10.00  per  Wk. 

1.550  Fillmore  St..  S.  F.  (or  $42.00  Mo. ) 

(i)  Hcnr^•  Yoshida Apt.  #403  8/ 8/49  to  12/ 8/49  $42.50  per  Mo. 

1.550  Fillmore  St..  S.  F. 

(j)  Suyiki  V.vemura  Apt.  #404  2/12/48  to    1/12/50  $45.00  per  Mo. 

1550  Fillmore  St..  S.F. 

(k)  Rao  Coition  Apt.  #406  4/  1/49  to    1/  1/50  $25.00  per  Mo, 

1550  Fillmore 

.Snn  Francisco.  Calif. 

■-'  I     Lillian  Hiraiki  Apt  407  7/  1/47  to  10/ 7/48  $40,00  per  Mo, 

1.5.50  Fillmore  St..  S.F. 

■-■(ml  Aiko  Yoshikawa Apt.  #.501  11/25/48  to  12/25/49  $48.00  per  Mo. 

1.550  Fillmore  St.,  S.  F. 

2(n)  .lane  Hiwano At>t.  .505  1/28/48  to  12/28/43  $45.00  per  Mo. 

1.5.50  Fillmore.  S.  F. 

.Inlcs  H,  Kalisch Apt.  507  11/24/49  to  12/24/49  $4.5.00  per  Mo. 

15.50  Fillmore.  S.  F. 

E    .1    Nomura- Apt.  510  9/  1/47  to   6/30/48  $57.00  per  Mo, 

15.50  Fillmore.  S.  F. 

2(ql  DaiRnro  Tani  Apt.  510  7/  1/48  to   1/1/50  $.58.00  per  Mo. 

15.50  Fillmore  St..  S.  F. 

Ceonw  Ikeda  Apt.  511  .5/15/48to    1/15/50  $48.00pcrMo 

1.5.50  Fillmore  Si.  S.F. 
2(s)  Winifred  Kim  Apt.  513  11/  6/47  to   9/5/49  *4.5.00  per  Mo. 

Sliriam  Tani 1550  Fillmore  St..  S.  F. 

I  Sam  Sakiida  Apt.  #305  3/  1/49  to  12/24/49         $10.00  per  Wk 

1.550  Fillmore  St..  S.  P. 

3(b)  Cba«.  Maxida     _ Apt.  306  4/ 6/49  to  12/ 6/49  $45.00  per  Mo. 

1.550  Fillmore  St..  S.F. 

3(c)  Kaiutanii  Tani Apt.  #401  3/  1/49 to   7/ 1/49  MSOOperMo. 

1.550  Fillmore  St..  S.  F. 

3(d)  Miriam  Tani  Apt.  401  9/  9/49  to  12/ 9/49  $4.5.00  per  Mo. 

1550  Fillmore  St..  S.  F. 

Il»nr>-  Yodiida   - Apt.  #403  8/ 8/49  to  12/ 8/49  $42.50  per  Mo. 

1550  Fillmore  St.  S.  P. 

cfl  Sujiki  VjTinura  Apt.  «40«  3/  1/49  to    1/  1/50  »4.5.00  per  Mo. 

1.5.50  Fillmore  St..  S.  P. 
e)  Rae  Cordon       _  .\pt  #406  4/  1/49 to   1/  1/50  »2.5.00perMo 

15.50  Fillmore  St..  S.F. 
(h)  Aiko  Yoahikawa  _  Apt.  501  3    1/49  to  12/  1/49  WS.OOperMo. 

15.50  Fillmore  St..  S.  F. 

(i)  Jane  niwano  Apl..5a5  3/  1/49  to  12/28/49  »4.5.00perMo 

li50  Fillmore  St..  S.  P. 

(j>  Jales  R.  Kaliarli Apt.  #.507  11/24/4910  12/24/49  $4.500perMo 

1550  Fillmore  St..  S.  P. 

(kl  n*i«on>  Tani Apt.  #510  3/  1/49  to    1/1/50  t.S.S.OO  per  Mo. 

1550  Fillmore  SI..&  P. 

3(11  lifortr  I1l«l> Apt.  #511  3/l/49to    1/15/50  »4«00nerMo. 

15.50  Fillmore  St..  S.  P. 
m  I  Winifred  Kin  Apt.  #51!  3/  1/49  to   9/  1/49  »*5.00perMo. 

Miriam  Tani 1550  PiOmon  Si. 

San  Fnneisco.  Calif. 

[Kiidurserf]:     Filed  Febmaiy  28,  1950. 


$4.50  per  Wk.  21/4      $20.50  $46.12 

(or  $19.50  Mo.) 


ntiilg  apartment 
$6.50  per  Wk. 


$100.00         $100.00 
$     3.50         $  24.50 


$19,50  per  Mo,  5        $  20„".0        $102.50 

$22,50  per  Mo.        16        $    4,75        $  70.00 


$  10.00        $  70,00 


renting  apartn 


.$250.00  $2,50.00 

$4,50  per  Wk,    2%     $  20.50  $  56,37 
($19„50Mo,) 

92    $  5,50  $506,00 


$4-50  per  Wk. 


$0,50  per  Wk, 
(or  $28,00  Mo.) 

$19,50  per  Mo. 

$7.50  per  Wk, 
(or  $32.00  Mo.) 

$7.50  per  Wk. 

($32.00  Mo.) 

$22.50  per  Mo. 

$37.50  per  Mo, 

$22..50  per  Mo. 

.$21,00  per  Mo. 

$5,50  per  Wk, 
(.$24..50pcrMo.) 
$7.50  per  Wk. 
($.'!2.00Mo.) 
$7.00  per  Wk, 
($30,00  Jlo.  I 
$6,.50  perWk. 
($28.00  per  Mo.) 
$37.50  per  Mo. 

$37.50  per  Mo. 


$7.00  per  Wk. 
($30,00  Mo. ) 
$4.50  per  Wk, 

$6.50  per  \Vk. 
($28.00  per  Jlo. ) 
*7..50perWk. 
($.32.00  Mo.) 
$7.50  per  Wk. 
($32.00  Mo.) 
$37.50  per  Mo. 

$22.50  per  Mo, 

$21  00  per  Mo, 

$7.50  per  Wk. 
($32.00  Mo.) 
$7.00  per  Wk. 
($30.00  per  Mo.) 
$6.50  per  Wk. 
(or  $28.00  Mo. ) 
$.37.-50  per  ifo. 

$22  .50  per  Mo. 


18  $  20,50 

7  $  16,00 

31/1  $  13,00 

9%  $  19,50 

4  $  5,00 


23 


.',50 


$     4,00 


151/,  $  16,00 

13  $  16.00 

11  $  15,00 

1  $  17,00 

10  $   19„50 

18  $  20,.50 

20  $  25.50 

22  $  15,00 

42  $     5,50 

8  $  17.00 
6  $  16.00 

3  $  13.00 

4  $    5.00 
10  $  22.50 

9  $    4.00 
9  $  16.00 

10  «  15.00 

I  $  17.00 

10  «  20.50 

lOt/ij  $  25.50 

6  «  1.5.00 


$30!I.OO 
$112.00 
$  42,00 
$188.50 
$  20.00 
.$517.50 
$  36,00 

$244,00 
$208,00 
$165.00 
$  17.00 
$1!I5.00 
.$369.00 
$510.00 
$330.00 


$231.00 
$135,00 
$  96.00 
$  39.00 
$  20.00 
$225.00 
$  .36.00 
$144.00 
$1.5000 
$  17.00 
$205.00 
$267.75 
$  90.00 


] 
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United  States  District  Court  for  the  Noi-thern 

District  of  California,  Southern  Division 

No.  29527 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

HENRY  T.  TANIMURA  et  al., 

Defendants. 

AMENDMENTS  TO  COMPLAINT  FOR  IN- 
JUNCTION, RESTITUTION  AND  TREBLE 
DAMAGES 

The  complaint  for  In j  miction,  Restitution  and 
Treble  Damages,  instituting  the  ajjove-entitled  ac- 
tion and  filed  on  February  28,  1950,  with  the  Clerk 
of  the  United  States  District  Court  at  San  Fran- 
cisco, California,  is  hereby  amended  as  follows: 

1.  Paragraph  5  of  Count  II  is  hereby  amended 
so  as  to  insert  on  line  4,  after  the  word  "Exhibit 
'A'  "  the  words  "and  Items  1(a)  and  1(b)  of 
Schedule  marked  Exhibit  'B'." 

2.  Paragraph  2  of  the  prayer  of  said  complaint 
is  hereby  amended  so  as  to  delete  from  line  4  the 
words  "Five  Thousand,  Sixty-six  and  49/100  Dol- 
lars ($5,066.49)"  and  to  insert  in  lieu  thereof  the 
words  and  figures  "Five  Thousand  One  Hundred, 
Forty-five  and  79/100  Dollars  ($5,145.79)." 

Dated  this  8th  day  of  May,  1950. 

/s/  RAYMOND  J.  FOX, 

Litigation  Attorney,  Office  of 
Housing  Expediter. 
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EXHIBIT  B 

SCHEDULE 

Tenant  Unit  Date  Rented      |  Rent  Collected 

Item  1  1 

(a)  Sumi  Endo Apt,  #507 

1550  PiUmore  St.,  S.  F.      10/  1/48  to  11/30/45  $45.00  Mo. 

(b)  Sumi  Endo Apt.  #304 

Same  Addres.s  12/  1/48  to    2/20/49  $45.00  Mo. 

Affidavit  of  Sei-vice  by  Mail  attached. 
[Endorsed] :    Piled  May  10,  1950. 


Number  Amount  of 
Maximum  of  Over-         Each 

Legal  Rent  Charges    Overcharge 


1.50  Wk. 

8.00  Mo.)  2 

1.50  Wk. 

8.00  Mo.)  22/3 


$17.00 
$17.00 


>vercharge         Amour 
to  £ach  Subject 

Tenant    Treble  Dai^ 


$34.00 

$45.30 
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[Title  of  District  Court  and  Cause.] 

ANSWER  AND  COUNTERCLAIM 

Comes  now  the  Defendant,  Henry  T.  Tanimura, 
by  his  attorneys,  C.  Dan  Lange  and  Clyde  R.  Rock- 
well, and  for  an  answer  to  the  complaint  herein 
states  as  follows: 

As  and  for  Answer  to  the  First  Cause  of  Action 
Called  Count  I  Herein 

First  Defense 
Defendant  admits  the  allegations  contained  in 
Paragraph  4  of  Count  I  of  the  Complaint;  alleges 
that  he  is  without  knowledge  or  information  suffi- 
cient to  form  a  belief  as  to  the  truth  of  the  allega- 
tions contained  in  Paragraph  1  of  said  count  of 
said  complaint  and  denies  each  and  every,  all  and 
singular,  other  allegations  contained  in  said  count 
and  said  complaint. 

Second  Defense 
Count  I  of  the  complaint  fails  to  state  a  cause 
of  action  which  entitles  the  Plaintiff  to  any  relief 
whatsoever  or  at  all. 

Third  Defense 
The  right  of  action  set  forth  in  Count  I  of  the 
complaint  did  not  accinie  within  one  year  before 
the  commencement  of  this  action. 

Fourth  Defense 
That  the  right  of  action  set  forth  in  Count  I  of 
the  complaint  is  barred  by  laches. 
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As  and  for  Answer  to  the  Second  Cause  of  Action 
Called  Count  II  Herein 

First  Defense 

Defendant  alleges  that  he  is  without  knowledge 
or  information  sufficient  to  form  a  belief  as  to  the 
truth  of  the  allegations  contained  in  Paragraph  2 
of  Count  II  of  the  complaint;  and  denies  each  and 
every,  all  and  singular,  other  allegations  contained 
in  said  count  and  said  complaint  and  specifically 
denies  that  the  premises  described  in  the  complaint 
and  more  commonly  known  and  described  as  the 
Anglo  Hotel,  are  controlled  housing  accommoda- 
tions and  in  this  respect  alleges  that  said  premises 
was  at  all  times  mentioned  in  said  count  and  now 
is  a  hotel  within  the  meaning  of  the  Housing  and 
Kent  Act  of  1947  (50  U.S.C.A.  App.,  1892). 

Second  Defense 

Count  II  of  the  complaint  fails  to  state  a  cause 
of  action  which  entitles  the  Plaintiff  to  any  relief 
whatsoever  or  at  all. 

Third  Defense 

The  right  of  action  set  forth  in  Count  II  of  the 
complaint  did  not  accrue  within  one  year  next  be- 
fore the  commencement  of  this  action. 

Fourth  Defense 

That  the  right  of  action  set  forth  in  Count  II  of 
the  complaint  is  barred  by  laches. 
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Fifth  Defense 

That  the  premises  described  in  the  complaint  and 
more  commonly  known  and  described  as  the  Anglo 
Hotel,  was  at  all  times  mentioned  in  Count  II  and 
now  is  a  hotel  within  the  meaning  and  intent  of 
the  Housing  and  Rent  Act  of  1947  (50  U.S.C.A. 
App.,  1892). 

As  and  for  Answer  to  the  Third  Cause  of  Action 
Called  Count  III  Herein 

First  Defense 

Defendant  admits  the  allegations  contained  in 
Paragraph  2  of  Count  III  of  the  com])laint;  and 
denies  each  and  evei'v,  all  and  singular,  other  alle- 
gations contained  in  said  count  and  said  complaint 
and  specially  denies  that  the  premises  described  in 
said  complaint,  and  more  commonly  known  and 
described  as  the  Anglo  Hotel,  are  controlled  hous- 
ing accommodations  and  in  this  respect  alleges  that 
the  premises  was  at  all  times  mentioned  in  said 
count  and  now  is  a  hotel  within  the  meaning  of 
the  Housing  and  Rent  Act  of  1947  as  amended  (50 
U.S.C.A.  App.,  1892). 

Second  Defense 

Count  III  of  the  Complaint  fails  to  state  a  cause 
of  action  which  entitled  Plaintiff  to  any  relief 
whatsoever  or  at  all. 

Third  Defense 

That  the  effective  date  of  the  1949  amendment  to 
the  Housing  and  Rent  Act  of  1947  as  amended  is 
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the  1st  day  of  April,  1949,  and  the  Plaintiff  cannot 
recover  treble  damages  for  violations  of  the  Hous- 
ing and  Rent  Act  of  1947,  as  amended  prior  to 
said  effective  date  of  said  amendment. 

Fourth  Defense 

That  the  premises  described  in  the  complaint  and 
more  commonly  kno\\TL  and  described  as  the  Anglo 
Hotel,  was  at  all  times  mentioned  in  Count  III 
and  now  is  a  hotel  within  the  meaning  and  intent  of 
the  Housing  and  Rent  Act  of  1947  as  amended  (50 
U.S.C.A.,  1892). 

Fifth  Defense 
That  if  it  is  found  that  there  were  overcharges 
of  rent  by  this  answering  Defendant  resulting  in 
violation  of  the  Housing  and  Rent  Act  of  1947  as 
amended  and  as  alleged  in  Plaintiff's  complaint, 
said  violations  were  neither  wilful  nor  the  result 
of  failure  to  take  practicable  precaution  against  the 
occurrence  of  such  violations  of  the  Housing  and 
Rent  Act  of  1947  as  amended. 

Wherefore,  Defendant  denies  that  Plaintiff  is  en- 
titled to  the  relief  prayed  for  in  the  complaint,  or 
any  part  thereof,  or  to  any  other  relief  against  this 
answering  Defendant,  and  prays  that  the  complaint 
be  dismissed  with  costs. 

Counterclaim 

By  way  of  counterclaim  arising  out  of  the  trans- 
actions which  is  the  subject  matter  of  Plaintiff's 
claim,  Defendant,  Henry  T.  Tanimura,  by  his  attor- 


United  States  of  America  17 

ncys,  C.  Dan   liani^c  and  Clyde  U.  Ivockwell,  avers 
as  follows: 

I. 

Tliat  Defendant  now  is  tlie  pi'oprietor  of  the 
pirmises  located  at  1550  Fillmore  KStreet  in  the  City 
and  County  of  San  Francisco,  State  of  California, 
and  commonly  known  and  described  as  the  Anglo 
Hotel. 

II. 

That  l^laintiff  unreasonably  claims  and  alleges  as 
is  more  fully  set  forth  in  its  complaint  herein  that 
said  hotel  premises  are  controlled  housing  accom- 
modations with  maximum  legal  rent  ceilings  within 
the  provisions  of  th(^  Housing  and  Rent  Act  of  1947 
and  as  said  Act  was  and  is  amended. 

III. 
That  by  Section  202  of  the  Housing  and  Rent  Act 
of  1947  and  as  said  Act  and  section  was  and  now 
is  amended,  said  hotel  premises  are  not  controlled 
housing  accommodations. 

IV. 

That  on  or  al3out  the  18th  day  of  November,  1949, 
Defendant  requested  that  said  hotel  premises  be 
declared  decontrolled  by  the  San  Francisco  Bay 
Defense  Rental  Area  Director,  and  that  the  San 
Francisco  Bay  Defense  Rental  Area  Director  re- 
fused to  rule  on  Defendant's  request. 

V. 

That  Plaintiff's  wrongfully  claiming  that  said 
hotel  premises  are  controlled  housing  accommoda- 
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tions  has  caused  Defendant  irrej^arable  harm  in 
that  it  has  depreciated  the  vahie  of  said  hotel 
premises  as  hotel  property. 

Wherefore,  Defendant  prays  that  the  hotel  prem- 
ises located  at  1550  Fillmore  Street  in  the  City  and 
Comity  of  San  Francisco,  State  of  California,  and 
commonly  kno^Yn  and  described  as  the  Anglo  Hotel, 
be  decreed  to  be  hotel  premises  by  way  of  declara- 
tory judgment  within  the  provisions  of  the  Housing 
and  Rent  Act  of  1947  and  as  such  not  controlled 
housing  accommodations  and  as  said  Ad  was  and 
now  is  amended,  and  for  such  other  and  further 
relief  as  to  the  Court  seems  just  and  proper. 

LANGE  AND  ROCKWELL, 

Attorneys  for 

Henry  T.  Tanimura. 

By  /s/  CLYDE  R.  ROCKWELL. 

[Endorsed] :     Filed  August  31,  1950. 


[Title  of  District  Court  and  Cause.] 

DEMAND  FOR  JURY  TRIAL 

Comes  now  the  Defendant,  Henry  T.  Tanimura, 
by  his  attorneys,  and  respectfully  demands  the 
Court  to  order  a  jury  trial  of  the  issues  in  the 
above-entitled  action  pursuant  to  the  authorization 
given  under  Rules  38  and  39  of  the  Federal  Rules 
of  Civil  Procedure. 
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Dated  this  28th  day  of  August,  1950,  at  San  Fran- 
cisco, California. 

LANGP:  &  ROCKWELL, 

By  /s/  CLYDE  R.  ROCKWELL, 

Attorn oys  for  Defendant. 

[Endorsed] :     Filed  August  31,  1950. 


[4^itle  of  District  Court  and  Caus(\] 

NOTICE  OF  MOTION,  MOTION  TO  STRIKE 
JURY  DEMAND,  POINTS  AND  AU- 
THORITIES 

Notice  of  Motion 

To  the  Above-Named  Defendants  and  Their  Attor- 
neys, Lange  &  Rockwell,  200  Bush  Street,  San 
Francisco  4,  California: 

Please  Take  Notice  that  the  undersigned  will 
bring  the  following  motion  on  for  hearing  before 
this  Court  in  the  United  States  Post  Office  Build- 
ing, Seventh  and  Mission  Streets,  San  Francisco, 
California,  at  10:00  a.m.  on  the  9th  day  of  October, 
1950,  or  as  soon  thereafter  as  counsel  can  be  heard: 

MOTION  TO  STRIKE  JURY  DEMAND 

The  Plaintiff  hereby  moves  the  Court  to  strike 
the  demand  for  jury  trial  recently  made  by  the 
Defendant  in  this  cause,  on  the  ground  that  no  right 
of  trial  b}^  jury  of  the  issues  here  involved  exists 
under  the  Constitution  or  Statutes  of  th(>  United 
States. 
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Points  and  Authorities 

1.  Rule  39(a)  of  the  Federal  Rules  of  Civil  Pro- 
cedure provides  in  material  part  that : 

"When  trial  by  jury  has  been  demanded 
*  *  *  the  trial  of  all  issues  so  demanded  shall 
be  by  nu^^y?  unless  *  *  *  the  court  upon  motion 
or  of  its  own  initiative  finds  that  a  right  of 
trial  by  jury  of  some  or  all  of  the  issues  does 
not  exist  under  the  Constitution  or  Statutes  of 
the  United  States.'' 

2.  The  overwhelming  majority  of  pertinent  court 
decisions  hold  that  no  right  of  trial  by  jury  exists 
under  the  Constitution  or  statutes  of  the  United 
States  for  cases  such  as  the  present  one,  brought  up 
by  the  United  States  under  the  Housing  and  Rent 
Act  of  1947  as  amended,  for  equitable  relief  and 
statutory  damages. 

For  example,  as  Chief  Judge  Sweeney  of  the 
United  States  District  Court  for  the  District  of 
Massachusetts  said  in  a  memorandum  opinion  dated 
October  6,  1949,  in  United  States  v.  Shaughnessy 
(Civil  Action  No.  8355), 

"This  action  was  brought  by  the  United 
States,  based  upon  an  alleged  overcharge  by 
the  defendant  of  monthly  rentals  in  violation 
of  the  Housing  and  Rent  Act  of  1947,  50 
U.S.C.A.,  App.  1895,  et  seq.  The  Government 
seeks  injunctive  relief  against  the  defendant, 
and  demands  the  statutory  damages  for  the 
alleged  violations.  The  damages  sought  are  in 
the  nature  of  a  penalty  when  sued  for  by  the 
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United  States,  and  this  rii^lit  to  sue  exists  only 
where  the  tenant  himself  lias  failed  to  bring 
his  action.  It  is  essentially  what  would  be  an 
old  action  in  equity  and,  as  such,  is  triable  be- 
fore a  court  without  a  jury.  Pallant  v.  Sinatra, 
et  al.,  59  F.  Supp.  684;  Arnstein  v.  Twentieth 
Century  Fox  Film  Corporation,  et  al.,  3  F.R.D. 
58.    See    National    Labor    Relations    Board    v. 
Jones  &  Laughlin  Steel  Corp.,  301  U.  S.  1,  48, 
where  the  court  stated  that  the  right  to  a  trial 
by  jury  has  no  application  to  cases  w^here  a 
recovery  of  money  damages  is  an  incident  to 
equitable    relief   even   though    damages   might 
have  been  recovered  in  an  action  at  law,  and 
cases  cited  there." 

Other  District  Courts  have  reached  the  same  con- 
clusion in  the  following  cases : 

United  States  v.  Osipoff,  etc., 

(Civil  Action  No.  1106— S.D.,  Cal.)   Aug. 

8,  1949. 
United  States  v.  Cherico, 

(Civil  Action  No.  7848— W.D.,  Pa.)   Dec. 

5,  1949. 
United  States  v.  Caldwell, 

(Civil  Action  No.  4387— W.D.,  N.  Y.)  Jan. 

23,  1950. 
United  States  v.  Stein, 

(Civil  Action  No.  3212— M.D.,  Pa.)   Feb. 

20,  1950. 
United  States  v.  Max  Friedman,  et  al., 

(Civil    Actions    Nos.    1-24,    25,    26— S.D., 

Iowa)  April  11,  1950. 
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United  States  v.  Kennedy, 

(Civil  Action  No.  803— Nevada)  April.  19, 

1950. 
United  States  v.  Sicherer, 

(Civil  Action  No.  805— Nevada)  Apr.  19, 

1950. 
United  States  v.  Kenter, 

(Civil  Action  No.  29522— N.D.,  Calif.)  May 

16,  1950. 
United  States  v.  Barrett, 

(Civil  Action  No.  9749— E.D.,  Pa.)   June 

21,  1950. 
United  States  v.  Inwood, 

(Civil    Action    No.    29516— N.D.,    Calif.) 

Aug.  14,  1950. 

To  the  same  effect,  under  the   comparable  pro- 
visions of  the  Emergency  Price  Control  Act  of  1942, 
as  amended,  (50  U.S.C.A.,  App.  901  et  seq.),  are: 
Creedon  v.  Ariell}^, 

(Civil   Action   No.    3351— W.D.,   N.Y.)    8 
F.R.D.    265;    11    Federal    Rules    Service 
56c  41,  Case  11 
Woods  V.  Endeka}^  Realty  Corp. 

(Civil    Actions    #44-302,    #43-704    S.D., 
N.Y.) 
United  States  v.  Hall, 

(Civil  Action  No.  998-NC) 
Contra:  United  States  v.  Jepson, 
(Civil  Action  No.  561-49— N.J.) 
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Careful  review  of  all  available  references  shows 
the  only  decisions  to  the  contrary  to  be : 
United  States  v.  Hart, 

86  F.  Siipp.  787  (W.D.  Va.) 
United  States  v.  Strymish, 
86  F.  Supp.  999  (Mass.) 
United  States  v.  Elaine  Friedman, 

(Civil  Action  No.  2821-Conn.)  Apr.  24,  1950 

In  the  opinion  of  the  Plaintiff,  the  foregoing 
cases  cited  in  its  favor,  particularly  United  States 
V.  Shaughnessy,  are  not  only  more  representative 
of  judicial  opinion  throughout  the  United  States, 
but  more  soundly  reasoned  than  those  to  the  con- 
trary. 

Wherefore,  pursuant  to  Rule  39(a)  of  the  Federal 
Rules  of  Civil  Procedure  and  the  cited  precedents, 
Plaintiff  submits  that  the  Defendant's  demand  for 
jury  trial  of  this  cause  should  be  denied  by  the 
Court. 

Dated  this  28th  day  of  September,  1950. 

/s/  WM.  B.  SPOHN, 

Attorney  for  Plaintiff. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed] :     Filed  September  28,  1950. 
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District  Court  of  the  United  States,  Northern 
District  of  California,  Southern  Di^dsion 

At  a  Stated  Term  of  the  Southern  Division  of  the 
United  States  District  Court  for  the  Northern  Dis- 
trict of  California,  held  at  the  Court  Room  thereof, 
in  the  City  and  County  of  San  Francisco,  on  Mon- 
day, the  9th  day  of  October,  in  the  3^ear  of  our  Lord 
one  thousand  nine  hundred  and  fifty. 

Present :  The  Honorable  Michael  J.  Roche, 
District  Judge. 

[Title  of  Cause.] 

This  case  came  on  regularly  this  day  for  hearing 
on  motion  to  strike  jury  demand  and  motion  to 
dismiss  counterclaim.  After  hearing  respective 
counsel,  it  is  Ordered  that  said  motions  be  granted. 


[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND  CONCLUSIONS 
OF  LAW 

The  above-entitled  cause  was  commenced  on  Feb- 
ruary 28,  1950,  the  Plaintiff  seeking  restitution 
under  the  Emergency  Price  Control  Act  of  1942  as 
amended  (50  U.S.C.A.  App.  901  et  seq.),  and  treble 
damages,  injunction  and  restitution  under  the  Hous- 
ing and  Rent  Act  of  1947  as  amended  (50  U.S.C.A. 
App.  1881  et  seq.).  Personal  service  of  the  com- 
plaint and  summons  as  required  by  the  Federal 
Rules  of  Civil  Procedure  was  made  upon  the  De- 
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fendaiit  Henry  T.  Taiiiiiiura  on  Marcli  8,  1950,  by  a 
Deputy  United  States  Marshal,  wlio  reported  that 
service  could  not  be  made  on  the  other  Defendants 
Charles  S.  Lee  and  Carol  W.  Lee,  since  they  had 
moved  to  Hawaii. 

The  complaint  was  later  amended  on  May  10, 1950, 
the  Plaintiff  seeking  additional  restitution  and  dam- 
ages under  the  Housing  and  Rent  Act.  A  copy  of 
the  amendment  was  duly  served  upon  the  Defendant 
Taninuira  and  his  counsel. 

Thereafter,  on  August  14,  1950,  the  motion  of  the 
Defendant  Tanimura  to  dismiss,  to  strike,  and  to 
make  more  defuiite,  was  heard  and  denied  in  its 
entirety  by  this  Court,  the  Honorable  Louis  E.  Good- 
man, Judge  presiding.  On  October  9,  1951,  the  mo- 
tions of  the  Plaintiff  to  strike  the  jury  demand  and 
to  dismiss  the  counterclaim  filed  by  the  Defendant 
Tanimura  were  heard  and  granted  by  this  Court, 
the  Honorable  Michael  J.  Roche,  Judge  presiding. 
The  motion  of  the  Plaintiff  to  dismiss  the  cross- 
complaint  tiled  by  the  Defendant  Tanimura  was 
similarly  heard  on  January  15,  1951,  by  this  Court, 
the  Honorable  George  B.  Harris,  Judge  presiding, 
and  granted  January  30,  1951. 

Following  answers  by  the  Defendant  Tanimura 
to  the  complaint  as  amended,  and  to  the  request 
for  admissions  and  interrogatories  served  by  the 
Plaintiff,  and  answer  by  the  Plaintiff  to  the  request 
for  admissions  served  b}^  the  Defendant  Tanimura, 
the  cause  came  regularly  on  for  trial  on  February 
9  and  12,  1951,  before  this  Court,  the  Honorable 
Michael  J.  Roche,  Judge  presiding,  and  the  Plain- 
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tiff  appearing  by  its  counsel  William  B.  Spolm  and 
the  Defendant  Tanimura  appearing  in  person  and 
by  his  counsel  C.  Dan  Lange  and  Clyde  R.  Rockwell. 
Upon  oral  motion  by  counsel  for  the  Plaintiff  based 
on  the  aforesaid  lack  of  service,  the  action  was 
dismissed  without  prejudice  as  to  the  Defendants 
Charles  S.  Lee  and  Carol  W.  Lee.  Evidence  both 
oral  and  documentary  was  introduced  by  and  on  be- 
half of  the  remaining  parties  and  oral  arguments 
made  by  counsel.  At  the  conclusion  of  trial  and 
upon  submittal,  the  Court,  being  fully  advised  in 
the  premises,  gaTe  oral  judgment  for  the  Plaintiff' 
in  the  form  of  an  injunction,  restitution  of  over- 
charges on  behalf  of  the  tenants,  and  costs,  but  re- 
fused to  award  damages  to  the  Plaintiff'. 

Thereafter,  Plaintiff  moved  the  Court  to  recon- 
sider its  refusal  to  award  damages.  This  motion  was 
heard  on  March  5  and  12,  1951,  before  the  Court, 
the  Honorable  Michael  J.  Roche,  Judge  presiding, 
and  the  parties  appearing  by  the  counsel  afore- 
mentioned. Upon  conclusion  of  the  hearing  and  sub- 
mittal, the  Court  modified  its  previous  oral  judg- 
ment and  awarded  Plaintiff  damages  in  the  amount 
of  the  overcharges  which  had  occurred  mthin  one 
year  immediately  preceding  the  institution  of  this 
action. 

AVherefore,  the  Court  makes  the  following: 

Findings  of  Fact 
(1)     That  the  housing  accommodations  described 
in  the  complaint  as  amended  are  located  within  the 
San  Francisco  Bay  Defense-Rental  Area. 
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(2)  That  on  June  30,  1947,  the  establishment  in 
which  the  housing  accommodations  are  located  was 
not  commonly  known  as  a  hotel  in  the  community, 
nor  were  the  occupants  thereof  provided  customary 
hotel  seridces. 

(3)  That  the  maximum  legal  rents  prescribed  for 
the  housing  acconmiodations  under  the  aforesaid 
Acts  and  the  Regulations  issued  pursuant  thereto 
were  as  specified  in  the  complaint  as  amended  dur- 
ing the  periods  of  time  material  to  this  action. 

(4)  That  during  such  periods  of  time,  the  De- 
fendant Tanimura  did  demand,  accei)t,  and  receive 
the  following  amounts  in  excess  of  the  legal  maxi- 
mum rents  from  the  named  tenants  for  and  in  con- 
nection with  the  housing  accommodations : 

Frank  T.  Hara $  35.87 

Stanley  Sakuda 660.00 

Robert   Kiyota 287.00 

Chas.  Masada 204.00 

Geo.  K.  Komatsu 594.50 

Kazutami  Tani 112.00 

Mariam  Tani 207.00 

Grace    Miyamoto 273.00 

Henry  Yoshida 20.00 

Suyiki  Vyemura   517.50 

Rae  Gordon 60.00 

Lillian  Hiraiki 228.00 

Aiko  Yoshikawa 384.00 

Jane  Hiwano  Yamasaki 165.00 

Jules  R.  Kalisch 17.00 

E.  J.  Nomura 195.00 

Daigaro  Tani 594.50 
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George  Ikeda 465.50 

Winifred  Kim 165.00 

Sumi  Endo 68.00 

Harimii  Kameda 410.00 

Total   $5,662.87 

(5)  That  no  action  has  been  instituted  by  any  of 
the  named  tenants  under  either  of  the  aforesaid 
Acts  on  account  of  the  overcharges  here  involved, 
and  more  than  thirty  (30)  days  have  elapsed  since 
the  last  such  overcharge. 

(6)  That  a  total  of  One  Thousand  Six  Hundred 
Seventy-seven  and  50/100  Dollars  ($1,677.50)  of  the 
aforesaid  overcharges  occurred  within  one  year 
immediately  preceding  the  institution  of  this  action. 

Conclusions  of  Law 

(1)  That  the  Court  has  jurisdiction  of  the  sub- 
ject-matter of  this  action  and  of  the  remaining 
parties  under  each  of  the  aforesaid  Acts. 

(2)  That  the  housing  accommodations  in  ques- 
tion were  during  all  times  material  to  this  action 
controlled  under  the  aforesaid  Acts  and  the  Regula- 
tions issued  pursuant  thereto. 

(3)  That  during  all  such  times,  the  maximmn 
legal  rents  prescribed  for  the  housing  accommoda- 
tions under  the  Acts  and  Regulations  were  as  speci- 
fied in  the  complaint  as  amended. 

(4)  That  the  Defendant  Tanimura  violated  the 
Acts  and  Regulations  by  demanding,  accepting,  and 
receiving  the  excess  amounts  specified  in  the  fore- 
going Findings  of  Fact. 
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(5)  That  the  Plaintiff  on  account  of  said  viola- 
tions is  entitled  to  have  and  recover  damages  from 
the  Defendant  Taninnna  in  the  total  amount  of  One 
Thousand  Six  Plundred  Seventy-seven  and  50/100 
Dollars  ($1,677.50)  as  aforesaid. 

(())  That  the  Plaintiff  on  account  of  said  viola- 
tions is  entitled  to  an  injunction  against  any  further 
violations  by  the  Defendant  Taninuira.  under  the 
aforesaid  Housing  and  Rent  Act  and  Eegulations  as 
prayed  for  in  the  complaint  as  amended. 

(7)  That  the  Plaintiff  on  account  of  said  viola- 
tions is  entitled  to  a  judgment  and  decree  requiring 
and  directing  the  Defendant  Tanimura  to  refund 
forthwith  to  the  Plaintiff'  on  behalf  of  the  aforesaid 
tenants,  or  in  the  alternative  to  the  Plaintiff'  on  its 
own  behalf  in  the  event  any  of  said  tenants  cannot 
be  located  after  appropriate  effort,  the  excess 
amounts  demanded,  accepted,  and  received  by  the 
Defendant  Tanimura  in  the  total  amount  of  Five 
Thousand  Six  Hundred  Sixty-two  and  87/100 
($5,662.87). 

(8)  That  the  Plaintiff  is  entitled  to  its  costs  in 
this  action. 

Let  judgment  be  entered  in  accordance  herewith. 

Dated  this  13th  day  of  April,  1951. 

/s/  MICHAEL  J.  ROCHE, 

United  States  District  Judge. 

[Lodged]  :     April  9,  1951. 
[Endorsed] :     Filed  April  13,  1951. 
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United  States  District  Court  for  the  Northern 
District  of  California,  Southern  Division 

No.  29527 

UNITED  STATES  OF  AMERICA, 

Plaintiff,  \ 

vs. 

HENRY  T.  TANIMURA, 

Defendant. 

JUDGMENT  AND  DECREE 

Findings  of  Fact  and  Conclusions  of  Law  having 
been  filed  in  the  above-entitled  cause, 

Wherefore,  by  reason  of  the  law,  the  pleadings, 
and  the  premises  contained  in  said  Findings  and 
Conclusions. 

It  Is  Hereby  Ordered,  Adjudged,  and  Decreed 
that  the  Defendant  Henry  T.  Tanimura,  his  attor- 
neys, agents,  servants,  employees  and  all  other  per- 
sons in  active  concert  or  participation  with  the  De- 
fendant, be  and  they  are  hereby  permanently  en- 
joined and  restrained  from  directly  or  indirectly 
demanding,  accepting,  or  receiving  rents  in  excess 
of  the  maximum  rents  established  by  any  regulation 
or  order  heretofore  or  hereafter  adopted  pursuant  to 
the  Housing  and  Rent  Act  of  1947,  as  heretofore  or 
hereafter  amended,  or  from  engaging  in  an}'  other 
acts  or  practices  Avhich  ^dolate  the  said  Act  or  any 
regulation  or  order  adopted  pursuant  thereto. 

It  Is  Further  Ordered,  Adjudged,  and  Decreed 
that  the  Defendant  be  and  he  is  hereby  required  and 
directed  to  forthwith  make  restitution  to  the  Plain- 
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tiff  on  behalf  uf  the  following  named  tenants,  or  in 
the  alternative  to  the  Plaintiff  on  its  own  behalf  in 
the  event  any  of  said  tenants  cannot  be  located 
after  appropriate  effort,  for  the  overcharges  in  the 
rental  of  the  housing  accommodations  specified  in 
this  cause  in  the  following  sums,  with  interest  at  the 
rate  provided  by  law: 

Frank  T.  Hara $      35.37 

Stanley  Sakuda 660.00 

Robert    Kiyota 287.00 

Chas.  iMasada 204.00 

Geo.  K.  Komatsu 594.50 

Kazutami  Tani 112.00 

Mariam  Tani 207.00 

Grace    Mi}' amoto 273.00 

Henry    Yoshida 20.00 

Suyiki  Vyemura  517.50 

Rae  Gordon 60.00 

Lillian  Hiraiki 228.00 

Aiko  Yoshikawa 384.00 

Jane  Hiwano  Yamasaki 165.00 

Jules  R.  Kalisch 17.00 

E.  J.  Nomura I95.OO 

Daigaro   Tani 594.5O 

George  Ikeda 465.50 

Winifred   Kim 165.00 

Sumi  Endo 68  00 

Harumi  Kameda  410.00 

Total   $5,662.87 

It  Is  Further  Ordered,  Adjudged,  and  Decreed 
that  the  Plaintiff  do  have  and  recover  of  and  from 
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the  Defendant  the  sum  of  One  Thousand  Six  Hun- 
dred Seventy-seven  and  50/100  Dollars  ($1,677.50), 
to  be  paid  forthwith  as  damages  for  the  ^dolations 
of  the  Act  and  Regulations  involved  in  the  afore- 
said overcharges  occurring  within  one  year  immedi- 
ately preceding  the  institution  of  this  action,  with 
interest  at  the  rate  provided  by  law. 

It  Is  Further  Ordered,  Adjudged,  and  Decreed 
that  the  Plaintiff  do  have  and  recover  of  and  from 
the  Defendant  its  costs  in  the  amount  of  Eighty-two 
Dollars  and  Forty-six  Cents  ($82.46),  to  be  taxed 
by  the  Clerk  and  paid  forthwith  by  the  Defendant. 

It  Is  Further  Ordered,  Adjudged,  and  Decreed 
that  all  payments  made  pursuant  to  this  judgment 
and  decree  shall  be  made  to  the  Treasurer  of  the 
United  States  at  the  Litigation  Section  of  the  Of&ce 
of  the  Housing  Expediter,  Room  712,  Pacific  Build- 
ing, 821  Market  Street,  San  Francisco  3,  Califor- 
nia. 

Dated  this  13th  day  of  April,  1951. 

/s/  MICHAEL  J.  ROCHE, 

United  States  District  Judge. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed]  :     Filed  April  13,  1951. 
[Entered]  :     April  16,  1951. 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  Is  Hereby  Given  that  Henry  T.  Tanimura, 
Defendant  above  named,  hereby  appeals  to  the  Court 
of  Appeals  for  the  Ninth  Circuit  from  the  orders 
denying  him  a  jury  trial  and  fiom  the  final  decree 
and  judgment  entered  in  this  action  on  the  16th 
day  of  April,  1951. 

Dated :     This  1 1th  day  of  June,  1951. 

LANGE  &  ROCKWELL, 
Attorneys  for  Appellant. 

By  /s/  CLYDE  R.  ROCKWELL. 


[Endorsed]  :     Filed  Jime  14,  1951. 


34  Henry  T.  Tanimura  vs. 

In  the  Southern  Division  of  the  United  States  Dis- 
trict Court  for  the  Northern  District  of  Cali- 
fornia 

No.  29527 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

HENRY  T.  TANIMURA,  CHARLES  S.  LEE,  and       J 
CAROL  W.  LEE, 

Defendants. 

Before:  Hon.  Michael  J.  Roche, 
Judge. 

MOTION      TO      STRIKE      JURY      DEMAND, 
MOTION  TO  DISMISS  COUNTERCLAIM 

REPORTER'S  TRANSCRIPT 

Monday,  October  9,  1950 

Appearances : 

For  the  Plaintiff : 
WILLIAM  B.  SPOHN,  ESQ. 

For  the  Defendants: 

C.  DAN  LANGE,  and 
CLYDE  R.  ROCKWELL,  by 
CLYDE  R.  ROCKWELL,  ESQ. 

The  Clerk:  United  States  vs.  Tanimura,  motion 
to  strike  jury  demand,  motion  to  dismiss  counter- 
claim. 
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Mr.  Spoliii:  Your  Honor  ])U'ase,  this  matter 
arises  under  the  Housing  and  Rent  Act  of  1947. 
Before  the  Court  this  morning  are  two  motions  filed 
by  the  phiintift',  lirst,  to  strike  the  jury  demand 
which  has  been  made  by  the  defendant,  the  second 
to  dismiss  the  counterclaim  which  the  defendant  has 
made  against  the  plaintiff  in  answer. 

As  to  the  motion  to  strike  jury  demand,  points 
and  authorities  are  set  forth  in  some  detail  in  the 
memorandum  attached  to  our  motion.  In  brief,  we 
move  to  strike  the  jury  demand  on  the  ground  that 
no  right  of  trial  by  jury  of  the  issues  involved  in  a 
case  of  this  sort  exists  under  the  Constitution  or 
the  statutes  of  the  United  Stat(^s.  In  support  of 
our  position  we  have  cited  not  only  Rule  39(a)  of 
the  Rules  but  all  of  the  pertinent  court  decisions  on 
the  matter,  with  particular  reference  to  the  previous 
decisions  of  this  Court  and  also  a  decision  by  Chief 
Judge  Sweeney  of  the  United  States  District  Court 
for  the  District  of  Massachusetts,  a  pertinent  ex- 
cerpt of  which  is  set  forth  in  our  memorandum.  In 
brief,  we  are  prepared  to  submit  it  on  the  strength 
of  the  memorandum  we  have  so  submitted. 

The  Court:  I  would  like  to  hear  from  the  other 
side. 

Mr.  Rockwell:  This  complaint  on  file  herein, 
your  Honor,  is  a  complaint  in  three  counts.  One 
count  is  on  the  Emergency  Price  Control  Act  of 
1942 ;  one  count  is  on  the  Housing  and  Rent  Act  of 
1947;  and  one  count  is  for  treble  damages  within 
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the  period  of  one  year  prior  to  the  fihng  of  the 
action  under  the  Rent  and  Housing  Act  of  1947. 

As  to  the  first  count,  our  contention  is  that  it  is  a 
straight  action  for  money.  It  is  called  restitution. 
Well,  restitution  in  common  law  was  an  action  for 
money,  and  we  contend  that  under  a  determination 
of  the  revision  of  the  Emergency  Price  Control  Act 
of  1942,  Congress  provided  that  the  Act  was  to  be 
terminated,  except  that  as  to  offenses  committed,  or 
rights  and  liabilities  incurred  prior  to  the  termina- 
tion date  of  this  Act  in  such  regulations  shall  con- 
tinue. Well,  it  doesn't  mean — it  means  that  rights 
for  recovery  of  money  damages  shall  contmue,  but 
not  rights  to  enforce  the  Act.  The  Act  has  termi- 
nated, and  therefore  the  action  is  not  an  action  at 
law  for  money  and  there  is  not  right  for  an  in- 
junction. 

The  Court:     How  much  money  in  involved? 

Mr.  Rockwell:  We  have  about  $10,000  involved 
in  the  three  counts.  The  second  count  is  an  action 
for  an  injunction  and  restitution  and  they  are 
clearly  entitled — we  are  not  entitled  to  a  jury  trial 
on  that  count. 

The  third  count  is  an  action  for  treble  damages 
and  under  the  points  and  authorities  cited  by  coun- 
sel, he  states  that  Chief  Judge  Sweeney  states  the 
proper  proposition.  Well,  I  agree  with  him  that 
the  Judge  recognizes,  at  least,  that  the  damages 
sought  are  in  the  nature  of  a  penalty,  and  if  they 
are  a  penalty  we  are  entitled  to  a  jury  trial. 

The  Court:     Judge  Sweeney  said  no. 

Mr.  Rockwell :     Well,  Judge  Sweeney  did  say  no. 
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but  if  it  is  a  penalty  we  are  entitled  to  a  jury  trial. 
It  is  an  action  at  law.  The  Supreme  Court  held 
under  the  Emergency  Price  Control  Act  in  the 
Porter  case,  which  is  the  leading  case,  that  as  to 
treble  damages  it  is  a  penalty  and  it  is  an  action 
at  law  and  we  take  the  position  if  it  is  an  action  at 
law  we  are  entitled  to  a  jury  trial. 

The  Court:     Was  this  a  jury  trial? 

Mr.  Rockwell :     This  was  an  equitable  action. 

The  Court:     You  can't  find  a  jury  trial,  can  you? 

Mr.  Rockwell:  Well,  yes,  of  the  recorded  de- 
cisions, there  are  three  recorded  decisions  on  this 
and  two  decisions  granted  jury  trials. 

The  Court :  Briefly,  what  are  the  facts '?  You  are 
familiar  with  the  cases,  familiarize  the  Court  with 
them. 

Mr.  Rockwell:  Each  case  is  a  case  under  the 
Emergency — I  mean  Housing  and  Rent  Act  of  1947, 
and  there  are  two  parts  of  them,  each  decision,  I 
believe.  They  hold,  one  part  they  hold  restitution 
for  the  jDeriod  past  a  year  and  for  a  year  and  over 
the  Government  wants  treble  damages.  In  two  of 
the  decisions  it  was  decided  the  Government  was 
entitled  to — I  mean,  defendant  was  entitled  to  a 
jury  trial.  In  one  of  the  recorded  decisions  he  wasn't 
entitled  to  a  jury  trial.  Now,  these  are  District 
Court  decisions.  They  list  about  eight  or  nine  de- 
cisions holding  they  are  entitled  to  a  jury  trial. 

The  Court:  Now,  the  case  you  cited,  what  was 
the  final  determination  of  that,  what  did  the  jury 
do? 

Mr.  Rockwell:     I  do  not  know,  your  Honor. 

The  Court :     You  do  not  know. 
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Mr.  Spohn:  I  can  supply  that  answer,  your 
Honor.  In  United  States  vs.  Harding,  the  United 
States  was  sustained,  the  jury  decided  in  favor  of 
the  plaintiff  on  the  pleadings  and  what  had  been 
submitted.  In  other  words,  although  there  was  a 
jurj'  trial  granted  the  plaintiff  prevailed. 

Mr.  Rockwell:  Under  those  facts  maybe  the 
plaintiff  was  entitled  to  prevail.  We  contend,  hav- 
ing $10,000  involved  in  this  case,  it  is  a  very  large 
establishment,  we  contend  it  is  a  hotel  and  always 
contended  it  is  a  hotel,  and  the  Government  dis- 
agrees with  us.  We  feel  we  should  have  a  jury  trial 
on  the  issue. 

The  Court :  Well,  in  order  to  settle  this  question, 
I  have  met  it  a  number  of  times,  I  don't  think  you 
are  legally  entitled  to  it.  I  may  be  in  error.  I  say 
that  kindly.  If  you  think  that  I  am,  why,  go  forward 
and  thresh  it  out.  It  has  come  up  a  number  of  times. 
So  far  as  I  am  concerned,  why,  I  don't  mind  hav- 
ing a  jury  trial,  but  if  we  venture  out  in  one  case 
and  set  a  precedent — it  has  never  occurred  in  this 
Circuit.   I  say  that  kindly. 

Mr.  RockAvell:     I  realize  that,  your  Honor. 

The  Court:     Denied. 

Mr.  Spohn :  Your  Honor  please,  the  other  motion 
which  we  have  made  as  plaintiff  is  to  dismiss  the 
counterclaim  which  the  defendant  has  asserted.  Our 
points  and  authorities  are  set  forth  at  some  length. 
There  are  four  points  in  particular,  with  all  of 
which  the  Court  is  thoroughly  familiar. 

The  Court:  I  think  it  is  a  case  of  law,  we  will 
have  to  take  up  that  question,  dispose  of  that. 
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Mr.  Rockwell:  Your  Honor,  we  would  like  to  at 
this  time  allow  the  Court  to  dismiss  the  counterclaim 
and  have  leave  to  file  a  cross-complaint  joining 
William  Bledsoe,  I  believe,  the  Area  Rent  Director, 
the  San  Francisco  Bay  Defense  Director;  our 
authority  is  a  Ninth  Court  decision,  177  Fed.  2nd 
125,  wherein  it  was  held  declaratory  relief  against 
the  Area  Rent  Director  could  be  bad,  a  very  similar 
case  to  this. 

The  Court :     You  want  me  to  deny  your  motion  ? 

Mr.  Rockwell :  I  would  suggest  having  the  Court 
grant  the  motion  to  dismiss  and  allow  leave  to  file 
a  cross-complaint. 

The  Court:     So  ordered. 

Mr.  Rockwell :     Thank  you,  your  Honor. 

Mr.  Spohn:  Your  Honor,  we  will  not  be  re- 
stricted from  opposing  that  cross-complaint? 

The  Court:  I  can't  control  you,  pursue  your 
remedy  at  law. 

Mr.  Spohn :     We  shall  do  that. 

[Endorsed]  :     Filed  July  5,  1951. 
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[Title  of  District  Court  and  Cause.] 

MOTION,  DEMAND  FOR  JURY  TRIAL 

REPORTER'S  TRANSCRIPT 

Friday,  February  9,  1951 

Appearances : 

For  the  Plaintiff: 

WILLIAM  B.  SPOHN,  ESQ. 

For  the  Defendant: 

CLYDE  R.  ROCKWELL,  ESQ. 

10:00  o'clock  A.M.,  Friday,  February  9,  1951 

Mr.  Rockwell:  And  the  last  motion,  a  matter 
which  was  argued  before  the  Court  and  I  know  the 
Court's  attitude  on  it,  is  that  we  still  stand  on  the 
right  to  demand  a  jury  trial,  and  I  assume  that  our 
demand  is  denied. 

The  Court:     Denied. 

*     *     * 

[Endorsed]  :     Filed  July  11,  1951. 
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[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK  TO  RECORD 
ON  APPEAL 

1,  C.  W.  Calbreatb,  Clerk  of  the  United  States 
District  Court  for  the  Northern  District  of  Califor- 
nia, do  hereby  certify  that  the  foregoing  and  accom- 
panying documents,  listed  below,  are  the  originals 
filed  in  this  Court,  or  true  copies  of  orders  entered 
in  this  Court,  in  the  above-entitled  case  and  that 
they  constitute  the  record  on  appeal  herein  as  desig- 
nated by  the  attorneys  for  the  appellant : 

Complaint  for  injunction,  etc. 
Amendments  to  complaint. 
Answer  and  counterclaim. 
Demand  for  jury  trial. 

Notice  of  motion  and  motion  to  strike  jury  de- 
mand. 

Order  granting  motion  to  strike  jury  demand. 
Findings  of  fact  and  conclusions  of  law. 
Judgment  and  decree. 
Notice  of  appeal. 
Designation  of  record  on  appeal. 
Amended  designation  of  record  on  appeal. 
Reporter's  transcript,  October  9,  1950. 
Reporter's  transcript,  February  9,  1951  (portion). 
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In  Witness  Whereof  I  have  hereunto  set  my  hand 
and  affixed  the  seal  of  said  District  Court  this  16th 
day  of  July,  1951. 

[Seal]  C.  W.  CALBREATH, 

Clerk. 

By  /s/  C.  M.  TAYLOR, 
Deputy  Clerk. 


[Endorsed] :  No.  13014.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Henry  T.  Tanimura, 
Appellant,  vs.  United  States  of  America,  AppeUee. 
Transcript  of  Record.  Apeal  from  the  United  States 
District  Court  for  the  Northern  District  of  Califor- 
nia, Southern  Division. 

Filed  July  16,  1951. 

PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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United  States  Court  of  Appeals  for  the 
Ninth  Circuit 

No.  13014 
HENRY  T.  TANIMURA, 


Appellant, 


vs. 


UNITED  STATES  OF  AMERICA, 

Respondent. 

STATEMENT  OF  POINTS  AND 
DESIGNATION  OF  RECORD 

Appellant  sets  forth  the  following  points  on  which 
he  intends  to  rely  on  appeal : 

1.  The  Court  erred  in  sustaining  Plaintiff's 
motion  to  strike  Defendant's  demand  for  trial  by 
jury. 

2.  The  Court  erred  in  refusing  to  grant  to  the 
Defendant  a  trial  by  jury. 

Appellant  states  that  only  the  following  parts  of 
the  record,  as  filed  in  this  Court,  are  deemed  neces- 
sary to  be  printed  for  the  consideration  of  the 
points  set  forth  above: 

1.  The  Complaint ; 

2.  The  Amendment  to  the  Complaint; 

3.  The  Answer  to  the  Complaint; 

4.  The  Defendant's  jury  trial  demand; 

5.  Notice  of  Motion  to  strike  jury  trial  demand ; 

6.  Reporter's  transcript  of  proceedings  on  mo- 
tion to  strike  jury  trial  demand ; 

7.  Order  striking  jury  trial  demand; 
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8.  Reporter's  transcript  of  Defendant's  motion 
for  trial  by  jury  at  commencement  of  trial  pro- 
ceeding and  Court's  ruling  thereon; 

9.  Findings  of  fact  and  conclusions  of  law; 

10.  Judgment  and  Decree ;  and 

11.  Notice  of  Appeal. 

Dated:     This  20th  day  of  July,  1951. 

LANGE  &  ROCKWELL, 
Attorneys  for  Appellant. 

By  /s/  CLYDE  R.  ROCKWELL. 
[Endorsed] :     Filed  July  23,  1951. 
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United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


Hexry  T.  Tanimura, 
vs. 

United  States  of  America, 


Appellant, 


Appellee. 


Appeal  from  the  United  States  District  Court  for  the  Northern 
District  of  California,  Southern  Division. 

OPEMNG  BRIEF  FOR  APPELLANT. 


JURISDICTIONAL  STATEMENT. 

This  is  an  appeal  from  a  judgment  and  decree 
(T.R.   30-32)    of   the   District   Court   of   the   Ignited 

iStates  for  the  Northern  District  of  California,  South- 
ern Division,  in  an  action  (T.R.  3-12)  against  appel- 

[lant  under  the  Housing  and  Rent  Act  of  1947,  as 
imended   (50  L^.S.C.A.  Appendix  Sections  1895  and 

11896(b)). 

Jurisdiction  below  was  based  on  50  IT.S.C.A.  Ap- 
pendix Sections  1895,  1896(b)  and  1896(c).   Jurisdic- 
tion of  this  Court  is  conferred  by  28  IT.S.C.A.  Se<»- 
[tion  1291. 


STATUTES  AND  CONSTITUTIONAL 
PROVISIONS  INVOLVED. 

(1)  The  Seventh  Amendment  to  the  Constitution 
of  the  United  States : 

^^In  wsuits  at  common  law,  where  the  vahie  in 
controversy  shall  exceed  twenty  dollars,  the  ri,G:ht 
of  trial  by  jury  shall  be  preserved,  and  no  fact 
tried  by  a  jury  shall  be  otherwise  re-examined  in 
any  court  of  the  United  States,  than  according 
to  the  rules  of  the  common  law." 

(2)  Section  205  of  the  Housing  and  Rent  Act  of 
1947,  as  amended  (e50  U.S.C.A.  Appendix  Section 
1895)  : 

"Recovery  of  damages:  Any  person  who  de- 
mands, accepts,  or  receives  any  payment  of  rent 
in  excess  of  the  maximum  rent  prescribed  under 
Section  204  (section  1894  of  this  appendix) 
shall  be  liable  to  the  j^erson  from  whom  he  de- 
mands, accepts  or  receives  such  payment  (or 
shall  be  liable  to  the  United  States  as  hereinafter 
provided),  for  reasonable  attorney's  fees  and 
costs  as  determined  by  the  court,  plus  liquidated 
damages  in  the  amount  of  (1)  $50.00,  or  (2)  three 
times  the  amount  by  which  the  payment  or  pay- 
ments demanded,  accepted,  or  received  exceeds 
the  maximum  rent  which  could  lawfully  be  de- 
manded, accepted,  or  received,  whichever  in 
either  case  may  be  the  greater  amount :  Provided, 
That  the  amount  of  such  liquidated  damages  shall 
be  the  amount  of  the  overcharge  or  overcharges 
if  the  defendant  proves  that  the  violation  was 
neither  willful  nor  the  result  of  failure  to 
take  practicable  precautions  against  the  occur- 
rence   of    the    violation.     Suit    to    recover    such 
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amount  may  l)e  brouc^ht  in  any  Federal,  State,  or 
teiTitorial  court  of  competent  jurisdiction  within 
one  year  after  the  date  of  such  violation  :  Pro- 
vided, That  if  the  pei-son  from  whom  such  j)ay- 
ment  is  demanded,  accepted,  oi-  I'eceived  eithcn* 
fails  to  institute  an  action  under  this  section 
within  thirty  days  from  the  date  of  the  occurrence 
of  the  violation  or  is  not  entitled  for  any  reason 
to  bring  the  action,  the  United  States  may  in- 
stitute such  action  within  such  one-year  period. 
If  such  action  is  instituted,  the  person  from 
whom  such  payment  is  demanded,  accepted,  or 
received  shall  thereafter  be  barred  from  bringing 
an  action  for  the  same  violation  or  violations.  For 
the  purpose  of  determining  the  amount  of  liqui- 
dated damages  to  be  awarded  to  the  plaintiff  in 
an  action  brought  under  this  section,  all  violations 
alleged  in  such  action  which  were  committed  by 
the  defendant  with  respect  to  the  plaintiff  prior 
to  the  bringing  of  action  shall  be  deemed  to  con- 
stitute one  violation,  and  the  amount  demanded, 
accepted,  or  received  in  connection  with  such  one 
\4olation  shall  be  deemed  to  be  the  aggregate 
amount  demanded,  accepted,  or  received  in  con- 
nection with  all  violations.  A  judgment  in  an 
action  under  this  section  shall  be  a  bar  to  a  re- 
covery under  this  section  in  any  other  action 
against  the  same  defendant  on  account  of  any 
violation  with  respect  to  the  same  person  prior 
to  the  institution  of  the  action  in  which  such 
judgment  was  rendered." 

(3)  Section  206(b)  of  the  Housing  and  Rent  Act 
of  1947,  as  amended  (50  U.S.C.A.  Appendix  Section 
1896(b)): 


'* Prohibition  and  enforcement:  (I))  Whenever 
in  the  judgment  of  the  Housing  Expeditor  any 
person  has  engaged  or  is  about  to  engage  in  any 
acts  or  practices  which  constitute  or  will  consti- 
tute a  violation  of  any  provision  of  this  Act  (sec- 
tion 1881-1910  of  this  Appendix),  or  any  regula- 
tion or  order  issued  thereunder,  the  United  States 
may  make  application  to  any  Federal,  State,  or 
territorial  court  of  competent  jurisdiction  for 
an  order  enjoining  such  acts  or  practices,  or  for 
an  order  enforcing  compliance  mth  such  pro- 
vision, and  upon  a  showing  that  such  person  has 
engaged  or  is  about  to  engage  in  any  such  acts  or 
practices  a  permanent  or  temporary  injunction, 
restraining  order,  or  other  order  shall  be  granted 
without  bond." 


STATEMENT  OF  THE  CASE. 

This  is  an  action  (T.R.  3-12  and  24)  commenced  in 
the  name  of  the  United  States  of  America  against 
Henry  T.  Tanimura,  appellant,  Charles  S.  Lee  and 
Carol  W.  Lee  for  restitution  of  rent  overcharges  under 
Section  205(a)  of  the  Emergency  Price  Control  Act 
of  1942,  as  amended  (U.S.C.A.  Section  925(a)),  and 
under  Section  206(b)  of  the  Housing  and  Rent  Act  of 
1947,  as  amended  (50  U.S.C.A.  Appendix  Section 
1896(b))  for  treble  damages  under  Section  205  of  the 
Housing  and  Rent  Act  of  1947,  as  amended  (50 
U.S.C.A.  Appendix  1895)  for  all  violations  occurring 
within  the  one-year  period  prior  to  the  commence- 
ment of  the  action  and  for  an  injunction  restraining 
future  violation  under  Section  206(b)  of  the  Housing 


and  Rent  Act  of  1947,  as  aniciHlcHl  (50  U.S.C.A.  Ap- 
pendix Section  189f)(b)). 

The  answer  (T.R.  13-16)  of  appellant  denied  gen- 
erally the  allei^ations  of  the  complaint  and  set  forth 
several  specific  defenses  one  of  which  (T.R.  16)  was 
that  the  premises  in  question  had  become  de-controlled 
housino-  accommodations  by  reason  of  its  beino-  a  hotel 
on  the  effective  date  of  the  Honsinft-  and  Rent  Act  of 
1947  (50  U.S.C.A.  Appendix  Section  1892(c)(1)(A)). 
On  filinu'  his  answer,  ai)pellant  duly  made  demand 
for  a  trial  by  jury  (T.R.  18-19)  pursuant  to  Rule  38b. 
of  the  Federal  Rules  of  C/ivil  Procedure.  Appellee 
thereafter  moved  (T.R.  19-23)  the  lower  C^urt  to 
strike  appellant's  demand  for  trial  by  jury,  and  upon 
a  hearing"  (T.R.  34-39)  of  the  motion,  the  motion  to 
strike  the  jury  demand  was  granted  (T.R.  24). 

Thereafter  the  cause  was  set  for  trial  by  Court  and 
duly  came  to  trial  by  Court  before  the  Honorable 
Michael  J.  Roche  (T.R.  25).  Appellee  moved  to  dis- 
miss the  action  insofar  as  it  sought  relief  under  the 
Emergency  Price  Control  Act  of  1942,  as  amended, 
and  to  dismiss  the  action  as  against  Charles  S.  Lee 
and  Carol  W.  Lee  for  lack  of  service  of  summons  and 
complaint  (T.R.  26).  Appellee's  motions  were 
granted  (T.R.  26).  Appellant  moved  the  Court  for 
trial  by  jury  (T.R.  40),  and  the  motion  was  denied 
(T.R.  40).  Evidence  both  oral  and  documentary  was 
introduced,  the  principal  issue  being  whether  the 
premises  in  issue  were  in  fact  a  hotel  and  as  such  de- 
controlled housing  accommodations.  The  cause  was 
submitted  and  the  Court  rendered  judgment  for  ap- 
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pellee  and  against  appellant  ordering  restitution  of 
all  rent  overcharges  (T.R.  30-31)  and  in  addition 
thereto  single  damages  by  way  of  penalty  for  all 
overcharges  occurring  within  the  one-year  period 
prior  to  the  commencement  of  the  action  (T.R.  32) 
and  an  injunction  against  future  violations  of  the 
Housing  and  Rent  Act  of  1947,  as  amended  (T.R. 
30).  This  appeal  is  from  said  judgment  and  decree 
(T.R.  30-33). 


ARGUMENT  OF  THE  CASE. 

THE  SOLE  QUESTION  PRESENTED  BY  THIS  APPEAL  IS 
WHETHER  THE  LOWER  COURT  ERRED  IN  DENYING  TO 
APPELLANT  A  TRIAL  BY  JURY  OF  SOME  OR  ALL  OF  THE 
ISSUES  OF  THIS  CAUSE. 

A.  Refusal  to  grant  a  jury  trial  when  a  litigant  is  entitled  to 
the  same  is  reversible  error. 

The  right  to  a  trial  by  jury  is  preserved  and  de- 
termined by  the  Seventh  Amendment  to  the  Constitu- 
tion of  the  United  States.  Refusal  to  grant  a  juiy 
trial  when  a  litigant  is  entitled  to  and  dulj^  demands 
the  same  is  reversible  error. 

Lewis  V.  Times  Piihlishing  Co.,  185  F.  (2d)  457. 

B.  An  action  under  Section  205  of  the  Housing  and  Rent  Act  of 
1947,  as  amended,  is  an  action  at  law  involving  a  penalty. 

An  action  seeking  a  forfeiture,  punitive  damages 
or  penalty  damages  is  one  at  law  entitling  a  litigant  to 
a  trial  by  jury. 

Hepner  v.  U.S.,  213  U.S.  103,  115; 

Vandevander  v.  U.S.,  172  F.  (2d)  100,  101; 

Fontenat  v.  Accardo,  278  F.  871,  876. 


All  action  under  Section  20,')  of  fho  Housing  and 
Rent  Act  oT  1947,  as  amended,  su])i'a,  is  an  action  to 
enforce  a  penalty. 

U.S.  r.  Hart,  86  F.  Sui)p.  787,  788-789; 

U.S.  V.  Jcp.'^ou,  90  F.  Supp.  98.3,  984; 

U.S.  V.  FricdUnd,  94  F.  Supj).  721,  724. 

Even  tlie  decisions  which  have  denied  to  the  de- 
fendant a  jury  trial  recognize  that  an  action  to  recover 
treble  damages  under  Section  205  of  the  Housing  and 
Rent  Act  of  1947,  as  amended,  supra,  involves  a  pen- 
alty. 

U.S.  V.  Shauc/hnessy,  86  F.  Supp.  175. 

Likewise  an  action  under  Section  206(e)  of  the 
Emergency  Price  Control  Act  of  1942,  as  amended,  to 
recover  treble  damages  is  an  action  to  enforce  a  pen- 
alty. 

Bo'fvles  V.  Farmers  Nat.  B<ank  of  Lebanon,  Ky., 

147  F.  (2d)  425,  429; 
Porter  v.  Warner  Holding  Co.,  328  U.S.  395, 
402. 

There  is  a  mandatory  necessity  of  imposing  dam- 
ages under  Section  205  of  the  Housing  and  Rent  Act 
of  1947,  as  amended,  supra,  when  the  United  States 
commences  an  action  after  a  violation  has  occurred. 
Mattox  V.  U.S.,  187  F.  (2d)  406,  408. 

In  that  case,  Mattox  v.  U.S.,  supra,  like  the  one  now 
before  the  Court,  the  damages  so  imposed  in  favor  of 
the  United  States  under  Section  205  of  the  Housing 
and  Rent  Act  of  1947,  as  amended,  in  no  way  could  be 
considered  as  compensation  for  any  injury  sustained 
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by  the  United  States  where  there  is  a  restitution 
order,  likewise  in  that  case  like  this  one,  which  com- 
pletely compensates  the  injured  parties  for  all  dam- 
ages sustained. 

In  Porter  v.  Warner  Holding  Co.,  supra,  328  U.S. 
395,   at   pages   401-402,    the    Supreme    Court    clearly 
stated  the  legal  nature  of  an  action  under  Section 
205(e)  of  the  Emergency  Price  Control  Act  of  1942, 
as  amended  (50  U.S.C.A.  925  (e)  which  for  the  pur- 
poses here  involved  is  identical  to  Section  205  of  the 
Housing  and  Rent  Act  of  1947,  as  amended,  supra: 
"It  is  true  that  Section  205(e)   authorizes  an 
aggrieved  purchaser  or  tenant  to  sue  for  damages 
on  his  own  behalf;  and  if  that  person  has  not  sued 
within  the  statutory  period,  or  for  any  reason  is 
not  entitled  to  sue,  the  Administrator  may  insti- 
tute  an   action   for   damages    on   behalf    of   the 
United  States.   To  the  extent  that  damages  might 
be  properly  awarded  by  a  court  of  equity  in  the 
exercise  of  its  jurisdiction  under  Sec.  205(a),  see 
Veazie  v.  Williams,  8  How.  134,  160,  Sec.  205(e) 
supercedes  that  possibility  and  provides  an  ex- 
clusive remedy  relative  to  damages.  It  establishes 
the  sole  means  whereby  individuals  may  assert 
their  private  right  to  damages  and  whereby  the 
Administrator  on  behalf  of  the  United  States  may 
seek  damages  in  nature  of  penalties.  Moreover  a 
court  giving  relief  under  Sec.  205(e)   acts  as  a 
court  of  law  rather  than  a  court  of  equity.   But 
with  the  exception  of  damages,   Sec.  205(e)    in 
no  way  conflicts  with  the  jurisdiction  of  equity 
courts  under  Sec.  205(a)  to  issue  whatever  'other 
order'  may  be  necessary  to  vindicate  the  pubUc 
interest  *  *  *." 


C.  Joinder  of  a  cause  of  action  seeking  treble  damages  under 
Section  205  of  the  Housing  and  Rent  Act  of  1947,  as  amended, 
with  a  cause  of  action  seeking  equitable  relief  under  Section 
206(b)  of  the  Housing  and  Rent  Act  of  1947,  as  amended, 
cannot  deprive  the  defendant  of  his  right  to  a  jury  trial  to 
all  legal  issues  affecting  the  right  to  recover  treble  damages. 

The  t'ollowiiii;-  ri'])()rt{Hl  decisions,  all  by  I'^iiited 
States  district  courts,  hold  that  where  a  penalty  by 
way  of  treble  damages  is  sou^'lit  under  the  Act,  the 
defendant  is  entitled  to  a  trial  by  jury  regardless  of 
the  fact  that  equitable  relief  was  also  sought  under 
the  Act. 

U.S.  V.  Hart,  snpra,  86  F.  Supp.  787,  788-789 ; 
U.S.  V.  Stymish,  86  F.  Supp.  999,  1000-1001 ; 
U.S.  V.  JepHon,  supra,  90  F.  Supp.  983,  984-986; 
U.S.  V.  Fiiedland,  supra,  94  F.  Supp.  721,  723- 

724; 
U.S.  V.  Mesna,  11  F.R.D.  Supp.  No.  1  page  86, 
87-88. 

Appellant  I'ound  only  two  reported,  decisions,  like- 
wise all  by  United  States  District  Courts,  denying  a 
jury  trial  in  a  case  like  the  one  now  before  the  Court. 
U.S.  V.  Shaughnessy,  supra,  86  F.  Supp.  175; 
Creedon  v.  Arielly,  8  F.R.D.  265,  268  (this  de- 
cision involved  an  action  under  the  Emer- 
o'encv     Price     Control     Act     of     1942,     as 
amended). 

It  is  admitted  that  there  are  many  unreported  de- 
cisions by  United  States  district  courts  both  granting 
and  denying  jury  trials  in  a  situation  as  is  now 
before  the  Court. 
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Neither  of  the  aforementioned  decisions  denying  a 
jury  trial  cited  or  discussed  Porter  v.  Warner  Holding 
Co.,  supra,  328  U.S.  395,  although  all  of  the  afore- 
mentioned decisions  granting  a  jury  trial,  except 
U.S.  V,  Stymish,  sujyra,  cited  Porter  v.  Warner  Hold- 
ing Co.,  supra. 

It  is  appellant's  position  that  those  decisions  grant- 
ing a  jury  trial  in  a  case  like  the  one  now  before  the 
Court  are  correct  under  the  decided  principles  as  to 
the  right  to  a  trial  by  jury.  Under  a  unified  system 
of  administration  of  law  as  noAv  exist  in  the  Federal 
District  Courts  the  distinctions  between  legal  and 
equitable  jurisdiction  are  no  longer  of  great  impor- 
tance other  than  determining  the  right  of  trial  1)y 
jury.  But  when  the  question  arises  as  to  the  right  to 
trial  by  jury  as  to  some  or  all  of  the  issues  of  a  cause 
then  those  distinctions  become  important.  This  Court 
has  stated  the  principle  to  be  followed  in  determining 
the  right  of  a  jury  trial  in  the  decision  of  Johnson  v. 
Gardner,  179  F.  (2d)  114,  116-117: 

"The  right  to  a  jury  trial  in  the  domain  or  field 
of  equity  such  as  is  here  involved  is  determined 
by  the  issues  of  fact  that  are  pleaded  in  the  con- 
crete suit  and  the  type  and  quality  of  remedies 
that  are  applicable  and  available  to  the  suitor. 
This  has  been  the  yardstick  which  has  been  ap- 
plied under  the  ancient  divisions  of  law  and 
equity  and  the  single  civil  action  in  the  unified 
procedure  under  the  federal  rules." 


¥ 
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To  a  similar  effoct: 

Dimick  r.  Schiedt,  293  U.S.  473,  476; 
The  Hotiorahle  Charles  E.  Clark  in  liis  book, 
Code  Plcadiiifi,  second  edition,  at  ])age  92. 

A])plyiiiu  this  ))rincif)le  the  Supreme  Court  held  in 

Fleitman   r.   WclshacJx   St,  Licjhtinf)  Co.  of  America, 

240  LT.S.  27,  29,  that  in  a  suit  seekin,i>'  treble  damao^es 

and  equitable  relief  under  the   Sherman   Anti-Ti-ust 

Act  that  the  defendant  had  an  absolute  ri^ht  to  trial 

by  jury.    In  that  decision  the  Supreme  Court  stated 

"When  a  penalt}^  of  triple  damages  is  sous^ht 

to  be  inflicted,  the  statute  should  not  be  read  as 

attempting:  to  authorize  liability  to  be  enforced 

otherwise  than  through  tlie  verdict  of  a  .jury  in  a 

court  of  common  law." 

Applying  the  same  principle  this  Court  held  that 
penalty  damages  could  not  be  given  by  a  Court  exer- 
cising e(iuitable  jurisdiction  for  it  would  result  in  a 
denial  to  the  defendant  of  his  right  to  trial  by  jury. 
CoyvnoUy  v.  U.S.,  149  F.   (2d)  666,  669. 

It  is  respectfully  submitted  that  of  the  two  lines 
of  decisions  by  the  United  States  District  Courts,  that 
line  which  grants  a  trial  by  jury  in  a  cause  as  is  now 
before  the  Court  more  correctly  follows  the  established 
principles  as  to  the  right  of  trial  by  jury.  If  the  rea- 
soning of  U.S.  V.  Jepson,  supra,  90  F.  Supp.  983,  is 
not  correct,  then,  it  can  only  be  concluded  that  under 
the  unified  procedure  established  by  the  Federal  Rules 
of  Civil  Procedure  there  never  could  be  as  a  matter 
of  right  a  trial  by  jury  if  the  complaint  prayed  some 
type  of  equitable  relief.   If  such  were  the  case  plain- 
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tiff  could  always  bar  a  defendant  from  securing  a  jury 
trial  by  merely  praying  some  equitable  relief  in  the 
complaint.  The  liberal  joinder  provisions  of  Rule  18 
of  the  Federal  Rules  of  Civil  Procedure  were  never 
intended  to  deprive  a  litigant  of  his  right  to  a  jury 
trial  and  Rule  38a.  so  provides.  This  is  substantially 
the  position  taken  in  Brucknban  v.  HoUser,  152  F. 
(2d)  730,  wherein  this  Court  stated  at  page  732: 

^'We  agree  with  these  judges  that  the  Federal 
Rules  of  Civil  Procedure  make  such  a  preserva- 
tion of  the  demanded  right  of  jury  trial  and  that 
to  that  end  the  trial  judge  is  required  to  try 
and  determine  that  issue  before  the  others.  The 
rules  introduce  the  radical  change  in  the  federal 
practice  of  creating  the  jurisdiction  in  the  dis- 
trict courts  to  hear  and  determine  in  a  single  suit 
equity  claims,  with  a  claim  which  theretofore 
should  have  a  common  law  adjudication  in  a  sep- 
arate suit.  We  take  it  that  it  is  to  ^ preserve^  in 
the  suit  provided  by  the  rules  the  common  law 
adjudication  by  jury  trial  existing  in  a  separate 
suit  when  such  a  claim  is  joined  with  equitable 
claims  having  a  common  issue  of  fact,  that  rule 
38a.  provides:  '(a)  Right  Preserved.  The  right 
of  trial  by  jury  as  declared  by  the  Seventh 
Amendment  to  the  Constitution  or  as  given  by  a 
statute  of  the  United  States  shall  be  preserved  to 
the  parties  inviolate.'  " 


13 


CONCLUSION. 

For  the  reasons  hereinabove  stated  the  lower  Court 
erred  in  refusing-  to  errant  to  api)ellant  a  trial  ])y  jury 
of  all  issues  affectiniz;  a])|)ellee's  legal  claim  for  treble 
damages,  and  that  therefore  the  judgment  and  de- 
cree herein  should  be  reversed  with  direction  that 
those  issues  affecting  that  legal  claim  be  first  tried  by 
jury  before  any  judgment  or  decree  shall  he  herein 
rendered. 

Dated,  San  Francisco,  California, 
September  12, 1951. 

Respectfully  submitted, 
C.  Dan  Lange, 
Clyde  R.  RocK^VELL, 

Attorneys  for  Appellant. 
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Arjrument: 

I.   It  vyas  within   the  discretion   of  the   trial   court   to  try   the 

equitable  clauns  of  the  complaint  first  and  its  findin.'  that 

violation    existed    was    bindinj,'    respecting    the    claim    for 

iquidated  damages.     Hence,  denial  to  appellant  of  a  iurv 

trial    .yen  it  he  is  entitled  to  one  with  respect  to  the  clair^i 

lor  statutory  damages  was  harmless  error  since  judinnent 

was  entered  apainst  appellant  for  single  damages  only.  5 

II.   An  action  by  the  United  States  to  recover  statutorv  dam'- 

ages  under  Section  205  of  the  Housing  and  Rent  Act  is  not 

n  the  nature  of  a  suit  at  common  law  and  was  unknown  to 

the  common  law  at  the  tune  of  the  adoption  of  the  Seventh 

Amendment    to    the    Constitution    in    1791.     Consequent  y 

this  was  not  an  action  in  which  there  was  a  right  to  trial 

Conclusion     
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STATEMENT  OF  JURISDICTION 

Appellant,  defendant  below,  appeals  from  a  judg- 
ment entered  April  16,  1951,  by  the  United  States  Dis- 
trict Court  for  the  Northern  District  of  California, 
Southern  Division,  granting  appellee  an  injimction,  di- 
recting restitution  of  rent  overcharges  in  the  amount 
of  $5662.87  pursuant  to  Section  205(a)  of  the  Emer- 
gency Price  Control  Act  of  1942,  as  amended,  (50 
U.S.C.A.  App.  925(a)  )  and  Section  206(b)  of  the  Hous- 
ing and  Rent  Act  of  1947,  as  amended  (50  U.S.C.A. 
x\pp.  1896(b))  and  single  damages  in  the  amount  of 
$1677.50  under  Section  205  of  said  Act  (50  U.S.C.A. 
App.  1895)  (R.  30-32).  Appellant  charges  that  the 
lower  court  erred  in  denying  him  a  jury  trial  and  it  is 
upon  that  issue  that  appellant  relies  upon  this  appeal 
(R.  43).  Notice  of  appeal  was  filed  June  14,  1951 
( R  33  ) .  Jurisdiction  of  this  Court  is  invoked  pursuant 
to  Title  28  United  States  Code  Section  1291  (28  U.S.C. 
1291). 

(1) 


COUNTER-STATEMENT  OF  CASE 

The  complaint  was  filed  hy  the  United  States  of 
America,  appellee,  February  28,  1950,  against  the  ap- 
])ellant,  Henry  T.  Tanimura  and  Charles  S.  Lee  and 
Carol  W.  Lee,^  charging  the  defendants  with  violation 
of  the  Em.ergency  Price  Control  Act  of  1942,  as 
amended  (50  U.S.C.A.  App.  901  et  seq.)  ',  the  Housing 
and  Rent  Act  of  1947,  as  amended  (50  U.S.C.A.  App. 
1881  et  seq.),^  and  the  Rent  Regulations  under  said 
Acts  (8  F.R.  7334;  12  F.R.  4302),  by  collecting  rents  in 
excess  of  the  legal  maximum  for  certain  controlled 
rental  housing  accommodations  identified  as  1550  Fill- 
more Street,  San  Francisco,  California  (R.  3-9).  In  a 
schedule  attached  to  the  complaint  plaintiff  named  the 
tenants  alleged  to  have  been  overcharged,  the  rental  ac- 
commodations occupied  by  them,  the  dates  involved  in 
their  respective  tenancies,  the  amount  of  rent  collected, 
the  legal  maximum  rent  and  the  overcharges  (R.  9). 
Plaintiff  demanded  an  injunction  against  further  vio- 
lations of  the  Rent  Act,  restitution  of  all  overcharges 
collected  in  violation  of  both  Acts,"*  and  treble  damages 
for  the  overcharges  within  one  year  immediately  pre- 
ceding the  institution  of  suit  (R.  7-8). 


^  No  service  was  ever  obtained  upon  defendants  Charles  S.  Lee 
and  Carol  W.  Lee  since  they  were  reported  to  have  moved  to  Hawaii 
(R.  25)  and  the  action  was  dismissed  without  prejudice  as  to  said 
defendants  (R.  26). 

2  Hereinafter  frequently  referred  to  as  the  "Price  Control  Act". 

^Hereinafter  frequently  referred  to  as  the  "Rent  Act". 

*  Contrary'  to  appellant's  contention  (Br.  5)  plaintiff-appellee 
did  not  move  to  dismiss  the  action  insofar  as  it  sought  relief  under 
the  Price  Control  Act.  The  action  was  dismissed  only  as  to  defend- 
ants, Charles  S.  Lee  and  Carol  W.  Lee  for  lack  of  service  as  above 
indicated  (R.  26). 
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In  his  answer  appellant  claimed  that  the  complaint 
did  not  state  a  cause  of  action  (R.  13) ;  that  no  action 
could  be  maintained  for  alleged  violation  of  the  Price 
Control  Act  (R.  13)  ;  that  the  action  was  barred  because 
of  laches  (R.  13-14)  ;  that  the  rental  accommodations 
in  question  were  hotel  accommodations  and  thus  not 
subject  to  rent  control  during  the  period  of  alleged 
violation  under  the  Rent  Act  (R.  14-15)  ;  that  the  pro- 
visions of  Section  205  of  said  Act  are  not  retroactive  be- 
yond April  1, 1949  (R.  16)  ;  and  that  if  any  overcharges 
were  received  by  appellee  such  violations  were  neither 
wdlful  nor  the  result  of  failure  to  take  practicable  pre- 
cautions against  the  occurrence  of  such  violations 
(R.  16). 

Demand  for  jury  trial  was  filed  by  appellant  with  his 
answer  August  31, 1950  (R.  18-19),  whereupon  appellee 
moved  to  strike  the  jury  demand  and  supported  such 
motion  with  points  and  authorities  (R.  19-23).  The  mo- 
tion was  heard  and  granted  October  9,  1950  by  the 
Honorable  Michael  J.  Roche,  District  Judge  (R.  25,  34- 
39).  The  demand  was  renewed  on  the  day  of  trial  and 
again  denied  (R.  40). 

Following  answers  by  appellant  to  the  complaint,  as 
amended,  and  to  the  request  for  admissions  and  inter- 
rogatories served  by  plaintiff,  and  answer  by  plaintiff 
to  the  request  for  admissions  served  by  appellant,  the 
case  was  tried  February  9  and  12, 1951  before  the  Hon- 
orable Michael  J.  Roche,  Judge,  and  after  all  evidence 
had  been  heard  and  given  due  consideration  judgment 
was  ordered  for  the  plaintiff  in  the  form  of  an  injunc- 
tion, restitution  of  overcharges  on  behalf  of  the  tenants 
and  costs  but  no  statutory  damages  (R.  26).    Plaintiff 


thereupon  filed  a  motion  requesting  the  Court  to  recon- 
sider its  refusal  to  award  damages  (R.  26).  This  mo- 
tion was  heard  on  March  5  and  12,  1951,  whereupon 
the  Court  modified  its  former  judgment  and  also 
awarded  plaintiff  damages  in  the  amount  of  the  over- 
(diarges  which  had  occurred  within  one  year  immedi- 
ately preceding  the  institution  of  suit  (R.  26).  Find- 
ings of  fact  and  conclusions  of  law  were  filed  April  13, 
1951  (R.  24-29)  and  judgment  entered  April  16,  1951 
(R.  30-32).  Restitution  was  decreed  in  favor  of  21 
tenants  in  the  total  amount  of  $5662.87,  judgment  for 
single  damages  in  favor  of  the  plaintiff  in  the  amount 
of  $1677.50,  and  an  injunction  restraining  defendant 
from  further  violations  of  the  Rent  Act  and  ordering 
him  to  pay  the  costs  in  the  case  (R.  30-32).  The  only 
error  charged  on  this  appeal  is  the  lower  Court's  denial 
of  appellant's  demand  for  a  jury  trial  (R.  43). 

STATUTES,  CONSTITUTIONAL  AMENDMENT,  AND  FEDERAL 
RULES  OF  CIVIL  PROCEDURE  HERE  INVOLVED 

All  pertinent  sections  of  the  Emergency  Price  Con- 
trol Act  of  1942,  as  amended,  and  the  Housing  and  Rent 
Act  of  1947,  as  amended,  together  with  the  Seventh 
Amendment  to  the  Constitution,  and  Rule  38(a)  and 
(b)  of  the  Federal  Rules  of  Civil  Procedure  are  set 
forth  in  the  Appendix  to  this  Brief  {infra,  pp.  17-19). 

SUMMARY  OF  ARGUldENT 

Since  appellant  conceded  at  the  trial  that  he  was  not 
entitled  to  a  jury  trial  on  plaintiff's  claim  for  restitu- 
tion (R.  36),  the  sole  question  is  whether  appellant  was 
entitled  to  a  trial  by  jury  on  the  claim  for  statutory 
damages  under  Section  205  of  the  Rent  Act  and  if 


denial  thereof  by  the  lower  court  constitutes  reversible 
error  in  this  case. 
Appellee  contends: 

1.  It  was  within  the  discretion  of  the  trial  court  to 
try  the  equitable  claims  of  the  complaint  first  and  its 
finding  that  \'iolation  existed  was  binding  respecting 
the  claim  for  liquidated  damages.  Hence,  denial  to  ap- 
pellant of  a  jury  trial,  even  if  he  is  entitled  to  one 
with  respect  to  the  claim  for  statutory  damages,  was 
harmless  error  since  judgment  was  entered  against  ap- 
pellant for  single  damages  only. 

2.  An  action  by  the  United  States  to  recover  statutory 
damages  under  Section  205  of  the  Housing  and  Rent 
Act  is  not  in  the  nature  of  a  suit  at  common  law  and  was 
unknown  to  the  common  law  at  the  time  of  the  adoption 
of  the  Seventh  Amendment  to  the  Constitution  in  1791. 
Consequently,  this  was  not  an  action  in  which  there  was 
a  right  to  trial  by  jury. 

Accordingly,  the  judgment  should  be  affirmed. 

AEGUMENT 

I. 

It  was  within  the  discretion  of  the  trial  court  to  try  the 
equitable  claims  of  the  complaint  first  and  its  finding 
that  violation  existed  was  binding  respecting  the  claim 
for  liquidated  damages.  Hence,  denial  to  appellant  of  a 
jury  trial,  even  if  he  is  entitled  to  one  with  respect  to  the 
claim  for  statutory  damages  was  harmless  error  since 
judgment  was  entered  against  appellant  for  single 
damages  only. 

Appellant  may  only  obtain  a  reversal  of  the  judgment 
below  upon  the  ground  that  he  was  unlawfully  deprived 
of  a  trial  by  jury  if  he  establishes  that  the  denial 
of  the  jury  trial  affected  substantial  rights.  As  vdll 
be  shown  hereafter,  appellant  did  not  suffer  any  preju- 


dice  from  the  manner  in  which  the  trial  was  conducted 
nor  in  the  denial  by  the  trial  judge  of  the  demand  for 
a  jury  trial. 

The  complaint  in  the  instant  case  set  forth  three 
claims  for  relief.  Count  I  set  forth  a  claim  for  restitu- 
tion pursuant  to  Section  205(a)  of  the  Emergency 
Price  Control  Act  of  1942  (R.  3-4) .  Count  II  set  forth 
a  claim  for  restitution  and  injunctive  relief  pursuant 
to  Section  206(b)  of  the  Housing  and  Rent  Act  of  1947, 
as  amended  (R.  4-5)  ;  and  Count  III  set  forth  a  claim 
for  liquidated  damages  pursuant  to  Section  205  of  the 
Housing  and  Rent  Act  of  1947,  as  amended  (R.  6-7). 
As  relief  the  prayer  requested  (1)  an  injunction  against 
further  violations ;  (2)  an  order  of  restitution  pursuant 
to  the  Price  Control  Act  of  1942  and  the  Housing  and 
Rent  Act  of  1947;  and  (3)  a  judgment  for  liquidated 
damages  pursuant  to  the  Housing  and  Rent  Act  of 
1947  (R.  7-8). 

It  was  within  the  complete  discretion  of  the  trial 
court  to  try  the  equitable  claims  first  and  thereafter 
to  try  the  claim  for  liquidated  damages.  This  was 
made  clear  by  the  recent  decision  in  Orenstein  v.  United 
States,  F.  2d  (C.A.  1)  (Decided  July 

25, 1951  and  not  yet  reported) .  In  that  case,  Chief  Judge 
Magruder,  speaking  for  the  Court  said  the  following  on 
this  point: 

"However,  the  joinder  of  these  two  causes  of  action 
in  a  single  complaint  may  have  one  important 
consequence  in  relation  to  the  factual  issues  triable 
as  of  right  before  a  jury.  The  issue  whether  the 
landlord  in  fact  overcharged  the  tenant  in  violation 
of  the  regulation  is  common  to  the  two  causes  of 
action.  The  order  of  trial  is  in  the  discretion  of 
the  district  judge.  Since  the  cause  of  action 
under  Section  206(b)  for  injimction  and  restitu- 


tion  IS  equitable  m  nature,  the  coui-t  in  disposing 
of  that  ckiini  is  entitled  to  make  findings  of  fact 
on  the  issues  of  violation  and  tlie  amount  of  the 
overcharges  without  participation  by  a  jury.  De- 
terminations of  fact  so  made,  if  not  'clearly  errone- 
ous', are  binding  on  the  defendant,  who  is  not  en- 
titled to  rehtigate  such  issues  before  a  jury  in  the 
disposition  of  the  cause  of  action  for  treble  damages 
under  Section  205.  If  the  judge  chooses  to  take 
this  course,  the  only  factual  issues  left  to  be  tried 
by  a  jury  as  a  matter  of  right  in  the  treble  damage 
action  under  Section  205  have  to  do  with  whether 
the  violation,  conclusively  established  by  the  find- 
ings of  the  court,  was  willful  or  'the  result  of  fail- 
ure to  take  practicable  precautions  against  the 
occurrence  of  the  violation.'  Unless  the  defend- 
ant sustains  the  burden  of  satisfying  the  jury  that 
the  violation  was  neither  willful  nor  negligent,  the 
IJmted  States  is  entitled  as  of  right  to  judgment 
for  damages  equal  to  three  times  the  amount  of  the 
overcharges.     Meyercheck  v.  Givens,  186  F.  2d  85 

So  here,  too,  it  is  reasonable  to  assume,  in  the  absence 
of  any  evidence  to  the  contrary,  that  the  trial  court  con- 
cluded in  the  exercise  of  its  discretion  to  try  the  equi- 
table claims  first.  This  presumption  may  be  indulged  in 
because  this  would  have  been  the  orderly  method  of 
trying  the  case  since  Counts  I  and  II  which  asserted 
claims  for  restitution  and  injunctive  relief  preceded 
Count  III  which  asserted  a  claim  for  liquidated  dam- 
ages. We  have  no  right  to  assume  that  the  Court 
would  put  the  "cart  before  the  horse".  Moreover,  every 
inference  should  be  drawn  to  support  the  propriety  of 
a  ruling  below  upon  appeal.  (See  Boley  v.  Gnstvold, 
87  U.  S.  486,  488;  Hardt  v.  Kirkpatrick,  91  F.  2d  875 
(C.A.  9) ;  Bakersfield  Abstract  Co.  v.  Buckley,  100  F. 
2d  530  (C.A.  9)  ;  Aetna  Insurance  Co.  v.  Rhodes,  170  F. 
2d  111,  115  (C.A.  10)). 


Further  indication  that  the  court  tried  the  equitable 
counts  first  is  evidenced  by  the  fact  that  after  trying 
the  case,  the  record  shows  that  the  Court  initially  con- 
cluded that  the  plaintiff  was  only  entitled  to  an  in- 
junction and  restitution  of  overcharges  on  behalf  of  the 
tenants  and  costs  but  not  entitled  to  damages  (R.  26). 
Thus,  at  this  point,  it  was  clear  that  the  appellant  could 
claim  no  prejudice  for  being  deprived  of  a  jury  trial 
with  respect  to  the  liquidated  damage  claims  since  no 
liquidated  damages  had  been  awarded  to  the  plaintiff. 
See  Orenstein  v.  United  States,  supra.   Also,  at  this 
point  it  must  be  manifest  that  the  Court  had  considered 
the  claim  for  restitution  and  injunctive  relief  before 
considering  the  question  as  to  the  Government's  right 
to  liquidated  damages.     The  record  clearly  shows  that 
appellee  moved  the  Court  to  reconsider  its  refusal  to 
award  damages  after  the  Court  had  already  indicated 
that  solely  restitution  and  an  injunction  would  be  or- 
dered.    It  was  only  after  a  hearmg  upon  plaintiff's 
motion  for  reconsideration  of  the  Court's  denial  of 
damages  that  the  Court  modified  its  previous  oral  judg- 
ment and  awarded  plaintiff  damages  in  single  the 
amount  of  the  overcharges  which  had  occurred  within 
one  year  immediately  preceding  the  institution  of  this 
action  (R.  26).    The  findings  made  upon  the  Court's 
consideration  of  violation  respecting  the  restitution 
claim  were  binding  upon  appellant  on  the  statutory 
damage  claim  since  he  was  '*not  entitled  to  relitigate 
such  issues  before  a  jury  in  the  disposition  of  the  cause 
of  action  for  treble    damages    under    Section    205". 
Orenstein  v.  United  States,  supra.    The  only  question 
open  to  the  jury  at  this  point  was  whether  appellant's 
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violation  was  wilfull  or  negligent  as  to  authorize  the 
(.'ourt  to  grant  treble  or  single  the  amount  of  the  over- 
charge. Orenstein  v.  United  States,  supra.  Thus,  at 
this  point,  too,  it  would  appear  that  the  appellant  suf- 
fered no  prejudice  by  a  denial  of  the  trial  by  jury  since 
by  awarding  single  damages  only,  the  Court  must  have 
found  an  absence  of  wilfulness  in  the  violation,*^  which 
was  the  only  issue  for  a  jury  to  decide.  Therefore, 
''even  if  the  denial  of  a  jury  trial  was  wrong,  it  was 
harmless  error  for  there  was  no  issue  of  fact  to  submit 
to  a  jury. ' '  (Forster  v.  Insurance  Co.  of  North  America, 
139  F.  2d  875  (C.A.  2)).  At  least  it  cannot  be  said 
that  appellant  would  have  been  any  better  off  if  this  is- 
sue had  been  submitted  to  a  jury  and  if  its  verdict 
of  freedom  from  wilfulness  had  been  rendered  in  his 
favor.  The  trial  court  had  already  rendered  a  ruling 
as  favorable  to  appellant  on  this  issue  as  any  jury  could 
have  reached. 

n 

An  action  by  the  United  States  to  recover  statutory  damages 
under  Section  205  of  the  Housing  and  Rent  Act  is  not 
in  the  nature  of  a  suit  at  common  law  and  was  unknown 
to  the  common  law  at  the  time  of  the  adoption  of  the 
Seventh  Amendment  to  the  Constitution  in  1791.  Conse- 
quently this  was  not  an  action  in  which  there  was  a  right 
to  trial  by  jury. 

There  is  no  merit  to  the  contention  that  appellant's 
constitutional  rights  to  a  trial  by  jury  were  violated  in 
any  event.    The  Seventh  Amendment  to  the  Constitu- 


^  Treble  damages  are  mandatory  unless  the  defendant  sustains 
the  burden  of  proving  that  the  violation  was  neither  wilful  nor 
the  result  of  failure  to  take  practicable  precautions  in  which  event 
single  damages  must  be  awarded.  {Orenstein  v.  United  States, 
supra;  Meyercheck  v.  Givens,  186  F.  2d  85  (C.A.  7)). 
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tion  restricts  the  right  of  trial  by  jury  "in  suits  at 
common  law",  and  Rule  38  of  the  Federal  Rules  of 
Civil  Procedure  (28  U.S.C.A.  foil.  723c)  preserves 
such  right  to  jury  trial  **as  declared  by  the  Seventh 
Amendment  or  as  given  by  a  statute  of  the  United 
States. ' '  The  Government 's  right  of  action  for  restitu- 
tion and  liquidated  damages  for  rental  overcharges  is 
primarily  a  special  right  of  action  created  by  statute 
and  not  a  suit  at  common  law.  The  decision  of  the 
Supreme  Court  in  National  Lahor  Relations  Board  v. 
Jones  and  Laughlin  Steel  Corp.,  301  U.  S.  1,  48  and 
Block  V.  HirsJi,  256  U.  S.  135,  158,  are,  therefore,  con- 
trolling. 

In  Lahor  Board  v.  Jones  and  Laughlin,  supra,  the 
Board,  pursuant  to  Section  10(c)  of  the  National  Labor 
Relations  Act  of  1935,  not  only  ordered  reinstatement 
of  employees  wrongfully  discharged  but  likewise  di- 
rected the  payment  of  wages  for  the  time  lost  by  the 
discharge,  less  amounts  earned  by  the  employees  during 
that  period.  Respondent  argued  that  this  order  was 
equivalent  to  a  money  judgment  and,  therefore,  vio- 
lated the  guaranty  of  the  Seventh  Amendment  to  a 
trial  by  jury.  Rejecting  this  claim,  the  Supreme  Court 
said  (301  U.  S.  at  p.  48)  : 

"The  Amendment  thus  preserves  the  right  which 
existed  under  the  common  law  when  the  Amend- 
ment was  adopted.  Shields  v.  Thomas,  18  How. 
253,  262;  In  re  Wood,  210  U.S.  246,  258;  Dimick 
V.  Schiedt,  293  U.S.  474, 476 ;  Baltimore  &  Carolina 
Line  v.  Redman,  295  U.S.  654,  657.  Thus  it  has 
no  application  to  cases  where  recovery  of  money 
damages  is  an  incident  to  equitable  relief  even 
though  damages  might  have  been  recovered  in  an 
action  at  law.  Clarke  v.  Wooster,  119  U.  S.  322, 325 ; 
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Pease  v.  Bathhun-Jones  Engineering  Co.,  243  U.  S. 
273,  279.  It  does  not  apply  where  tlie  proceeding 
is  not  in  the  nature  of  a  suit  at  common  law. 
Guthrie  National  Bank  v.  Guthrie,  173  U.  S.  528, 
537. 

The  instant  case  is  not  a  suit  at  common  law  or  in 
the  nature  of  such  a  suit.  The  proceeding  is  one 
unkno\vn  to  the  common  law.  It  is  a  statutory- 
proceeding.  Reinstatement  of  the  emplo3^ee  and 
payment  for  time  lost  are  requirements  imposed 
for  violation  of  the  statute  and  are  remedies  aj)- 
propriate  to  its  enforcement.  The  contention 
under  the  Seventh  Amendment  is  without  merit." 

While  the  Court  declared  that  "Thus  it  [the  Seventh 
Amendment]  has  no  application  to  cases  where  recov- 
ery of  money  damages  is  an  incident  to  equitable  relief 
even  though  damages  might  have  been  recovered  in  an 
action  at  law",  this  does  not  mean  that  if  recovery  of 
money  damages  is  separate  and  distinct  from  the  claim 
for  equitable  relief,  the  Seventh  Amendment  applies. 
The  sentence  used  in  its  context  is  merely  illustrative 
of  the  cases  in  which  the  Seventh  Amendment  has  no 
application.  Reasonably  read  in  its  context,  it  was  not 
intended  to  be  exclusively  used  as  shown  by  the  next 
sentence  that  the  Seventh  Amendment  ''does  not  apply 
where  the  proceeding  is  not  in  the  nature  of  a  suit  at 
common  law.  Guthrie  National  Bank  v.  Guthrie,  173 
U.S.  528,  537." 

In  the  Guthrie  case  the  claim  asserted  was  a  legal 
claim  wholly  imconnected  and  separate  from  any 
equitable  relief.  It  was  a  claim  against  a  municipal 
corporation  based  upon  scrip,  warrants  or  other  evi- 
dence of  indebtedness  issued  by  the  municipality.  Yet 
in  the  Guthrie  case,  the  Supreme  Court  said  (173  U.S. 
at  p.  537)  : 
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** There  is  no  force  to  the  objection  that  in  ascer- 
taining the  facts  provision  must  be  made  for  a  trial 
by  jury,  if  demanded,  or  else  that  the  Seventh 
Amendment  to  the  Constitution  of  the  United 
States  is  violated,  which  provides  that  'in  suits  at 
common  law,  where  the  value  in  controversy  shall 
exceed  twenty  dollars,  the  right  of  trial  by  jury 
shall  be  preserved.' 

This  act  does  not  infringe  upon  that  amend- 
ment. The  proceeding  under  it  is  not  in  the  nature 
of  a  suit  at  common  law,  *  *  *  ". 

Thus,  it  is  apparent  from  both  the  Jones  and  Laughlin 
and  Guthrie  cases  the  sole  test  is  whether  **the  proceed- 
ing was  one  miknown  to  the  common  law",  and  whether 
**it  is  a  statutory  proceeding"  (See,  Labor  Board  v. 
Jones  and  Laughlin,  supra,  301  U.S.  at  p.  48).  If  it  is 
a  statutory  proceeding  and  if  the  remedy  is  imposed 
**for  violation  of  the  statute  and  are  remedies  appro- 
priate to  its  enforcement",  the  Seventh  Amendment 
does  not  apply.  This  same  view  was  expressed  more 
recently  in  National  Labor  Relations  Board  v.  William- 
son-Dickie Manufacturing  Co.,  130  F.  2d  260  (C.A.  5), 
where  the  Court  in  speaking  of  a  reparation  order 
under  the  National  Labor  Relations  Act  said  (at 
p.  263): 

**The  proceeding  is  not,  it  cannot  be  made,  a  pri- 
vate one  to  enforce  a  private  right.  It  is  a  public 
procedure  looking  only  to  public  ends." 

As  in  the  Jones  <&  Laughlin  and  Williamson-Dickie 
Manufacturing  Co.  cases,  so  here,  too,  the  action  is  a 
statutory  action  by  the  Government  to  vindicate  the 
public  interest.  It  is  not  a  private  suit  to  enforce  a 
private  right.  The  remedy  for  statutory  damages  is 
imposed  as  in  Jones  dc  Laughlin  **for  violation  of  the 
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statute"  and  is  merely  ** appropriate  for  its  enforce- 
ment" (301  U.S.  at  p.  48).  It  is  a  statutory  proceed- 
ing wholly  unknown  to  the  common  law  which  confers 
upon  the  Government  a  right  which  never  existed  and 
which  was  never  asserted  at  common  law,  and  hence 
the  Seventh  Amendment  cannot  be  said  to  apply. 

The  principles  announced  in  Labor  Board  v.  Jones 
<k  LaugJilin  have  been  applied  by  many  District  Courts 
in  striking  demands  for  juries  in  statutory  damage 
actions  under  the  Emergency  Price  Control  Act  and 
the  Housing  and  Rent  Act  of  1947. 

Reported  decisions  are  United  States  v.  Shaugh- 
nessy,  86  F.  Supp.  175  (D.  Mass.)  ;  Creedon  v.  Arielly, 
8  F.R.D.  265  (W.D.  N.Y.)  ;  United  States  v.  Friedman, 
Rule,  Pitman,  89  F.  Supp.  957  (S.D.  Iowa). 

Unreported  decisions  include:  Woods  v.  Endekay 
Realty  Corp.,  Civil  Action  44-302  (S.D.  N.Y.),  Ryan, 
J. ;  United  States  v.  Osipoff,  Gibson,  Civil  Action  1106 
(S.D.  CaL),  Metzger,  J.,  decided  August  8,  1949; 
United  States  v.  Stein,  Civil  Action  3412  (M.D.  Pa.), 
FoUmer,  J.,  decided  February  20,  1950 ;  United  States 
V.  Cherico,  Civil  Action  7848  (M.D.  Pa.),  FoUmer,  J., 
decided  December  5,  1949;  United  States  v.  Caldwell, 
Civil  Action  4387  (W.D.  N.Y.),  Knight,  J.,  decided 
January  23,  1950;  United  States  v.  Ullrich,  Civil 
Action  5230  (D.  Md.),  decided  April  13,  1951;  United 
States  V.  Sicherer,  Civil  Action  805  (D.  Nev.),  decided 
April  19,  1950 ;  United  States  v.  Kennedy,  Civil  Action 
803  (D.  Nev.),  decided  April  19, 1950;  Uyiited  States  v. 
Hall,  Civil  Action  998  (W.D.  N.C.),  Warlick,  J.,  de- 
cided April  25,  1950;  United  States  v.  Renter,  Civil 
Action  2922  (N.D.  CaL),  United  States  v.  Barrett,  Civil 


14 

Action  9749  (E.D.  Pa.),  Ganey,  J.,  decided  June  21, 
1950;  United  States  v.  Winchester,  Civil  Action  1432 
(W.D.  Mich.),  Starr,  J.,  decided  August  14,  1950; 
United  States  v.  Siegel,  Civil  Action  2532  (D.  La.), 
Wright,  J.,  decided  September  27,  1950.  Contra: 
Orenstein  v.  United  States,  supra;  United  States  v. 
Strymish,  86  F.  Supp.  999  (D.  Mass.) ;  United  States 
V.  Hart,  86  F.  Supp.  787  (E.D.  Va.) ;  United  States  v. 
Friedland,  94  F.  Supp.  721  (D.  Conn.)  ;  United  States 
V.  Jepson,  90  F.  Supp.  983  (D.  N.J.). 

As  the  Court  said  in  United  States  v.  Friedman, 
Rule,  Pitman,  supra,  which  involved  three  actions 
imder  the  Housing  and  Rent  Act  (at  page  961) : 

**  Certainly,  it  could  not  be  successfully  argued 
here  that  these  actions  brought  as  they  have  been 
in  pursuance  of  Section  205  of  the  Housing  and 
Rent  Act  of  1947,  as  amended,  for  treble  damages, 
is  a  suit  at  common  law.  Rather  the  treble  damage 
feature  of  these  actions  is  in  its  entirety  a  creature 
of  the  statute  and  by  no  stretch  of  the  imagina- 
tion existed  at  the  common  law,  and  defendants' 
contentions  thereon  are  wholly  untenable.'^ 

Also  in  Creedon  v.  Arielly,  supra,  in  an  action  for 
treble  damages  imder  the  Price  Control  Act,  Judge 
Knight  said  (p.  268)  : 

u»  *  »  although  defendant  has  moved  for  a  jury 
trial  of  this  action,  the  constitutional  right  to  a 
jury  trial  is  not  applicable  to  this  case.  Amend- 
ment VII  of  the  United  States  Constitution  grants 
the  right  of  trial  by  jury  *in  suits  at  common  law.* 
It  does  not  apply  to  an  action  under  the  Emer- 
gency Price  Control  Act  of  1942.  *It  is  only  to 
rights  and  remedies  as  they  were  generally  known 
and  enforced  at  common  law  by  jury  trial  that  the 
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amendinent  applies'.    Agwilines,  hic.  v.  National 
Labor  Relations  Board,  5  Cir.,  87  F.  2(i  146,  150." 

The  same  principle  has  been  applied  in  other  actions 
to  which  the  Govewiment  has  been  a  pai*ty.  See  Gallo- 
way V.  United  States,  319  U.S.  372;  Simmons  v.  United 
States,  29  F.  Siipp.  285  (W.  D.  Ky.).  See,  too,  Bella- 
vance  v.  Plastic-Craft  Novelty  Co.,  30  F.  Supp.  37 
(D.  Mass.). 

With  these  principles  and  authorities  in  mind,  a  case 
such  as  Bruchmmi  v.  Hollzer,  152  F.  2d  730  (C.A.  9) 
is  clearly  distinguishable.  In  the  Bruckman  case  a 
private  party  sought  to  enforce  a  private  right.  There 
was  not  present  as  here,  a  situation  where  the  Govern- 
ment was  attempting  to  protect  the  public  interest  by 
invoking  a  statutory  remedy  appropriate  for  enforcing 
a  statute.  So,  too,  cases  such  as  United  States  v.  Hep- 
ner,  213  U.S.  103,  are  distinguishable  since  they  in- 
volve actions  to  enforce  a  penalty,  w^hereas  the  instant 
action  is  one  for  ''liquidated"  damages  (See  Kessler 
V.  Fleming,,  163  F.  2d  464,  468  (C.A.  9)  ;  Culver  v.  Bell 
&  Loffland,  146  F.  2d  29  (C.A.  9) ;  Amato  v.  Porter, 
157  F.  2d  719  (C.A.  10)  ;  Woods  v.  EoU,  171  F.  2d  539 
(C.A.  5). 

As  said  in  the  Rol)})  case,  supra,  ''The  suit  involves 
only  civil  sanctions,  imposed  as  deterrents  rather  than 
punishment"  (171  F.  2d  at  p.  541).  "Multiple  exem- 
plary damages  whose  allowance  depends  upon  the 
recovery  of  actual  damages,  have  never,  so  far  as  we 
are  aware  been  regarded  as  amounting  to  a  criminal 
penalty "(iTessZer  v.  Fleming,  supra,  163  F.  2d  at  p. 
468,  Judge  Healy  speaking  for  this  Court). 
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CONCLUSION 

In  view  of  the  above  authorities,  therefore,  it  is 
respectfully  submitted  that  this  appeal  should  be  dis- 
missed and  the  judgment  below  af&rmed. 

Ed  Dupree, 

General  Counsel. 

Leon  J.  Libeu, 
Assistant  General  Counsel. 

Walter  A.  Rochow, 
Special  Litigation  Attorney. 

Office  of  Rent  Stabilization, 
Washington  25,  D.  C. 
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APPENDIX 

Emergency  Price  Control  Act  of  1942,  as  amended 
(50  U.S.C.A.  App.  901,  et  seq.)  : 

Section  1(b)  The  provisions  of  this  Act,  and  all 
regulations,  orders,  price  schedules,  and  require- 
ments thereimder,  shall  terminate  on  June  30, 1947, 
or  upon  the  date  of  a  proclamation  by  the  Presi- 
dent, or  upon  the  date  specified  in  a  concurrent 
resolution  by  the  two  Houses  of  the  Congress,  de- 
claring that  the  further  continuance  of  the  author- 
ity granted  by  this  Act  is  not  necessary  in  the 
interest  of  the  national  defense  and  security,  which- 
ever date  is  the  earlier;  except  that  as  to  offenses 
committed,  or  rights  or  liabilities  incurred,  prior 
to  such  termination  date,  the  provisions  of  this 
Act  and  such  regulations,  orders,  price  schedules, 
and  requirements  shall  be  treated  as  still  remaining 
in  force  for  the  purpose  of  sustaining  any  proper 
suit,  action,  or  prosecution  with  respect  to  any 
such  right,  liability,  or  offense. 

Sec.  205. (a)  Whenever  in  the  judgment  of  the 
Administrator  any  person  has  engaged  or  is  about 
to  engage  in  any  acts  or  practices  which  constitute 
or  \^t11  constitute  a  violation  of  any  provision  of 
section  4  of  this  Act,  he  may  make  application  to 
the  appropriate  court  for  an  order  enjoining  such 
acts  or  practices,  or  for  an  order  enforcing  compli- 
ance with  such  provision,  and  upon  a  showing  by 
the  Administrator  that  such  person  has  engaged 
or  is  about  to  engage  in  any  such  acts  or  practices  a 
permanent  or  temporary  injunction,  restraining 
order,  or  other  order  shall  be  granted  without  bond. 

Housing  and  Rent  Act  of  1947,  as  amended   (50 
U.S.C.A.  App.  1881,  et  seq.) : 

Sec.  205.  Any  person  who  demands,  accepts,  or 
receives  any  payment  of  rent  in  excess  of  the  maxi- 
mimi  rent  prescribed  under  section  204  shall  be 
Uable  to  the  person  from  whom  he  demands,  ac- 
cepts, or  receives  such  payment  (or  shall  be  liable 
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to  the  United  States  as  hereinafter  provided),  for 
reasonable  attorney's  fees  and  costs  as  determined 
by  the  court,  plus  liquidated  damages  in  the 
amounts  of  (1)  $50,  or  (2)  three  times  the  amount 
by  which  the  payment  or  payments  demanded,  ac- 
cepted, or  received  exceed  the  maximum  rent  which 
could  lawfully  be  demanded,  accepted,  or  received, 
whichever  in  either  case  may  be  the  greater 
amount :  Provided,  That  the  amount  of  such  liqui- 
dated damages  shall  be  the  amount  of  the  over- 
charge or  overcharges  if  the  defendant  proves  that 
the  violation  was  neither  willful  nor  the  result  of 
failure  to  take  practicable  precautions  against  the 
occurrence  of  the  violation.  Suit  to  recover  such 
amount  may  be  brought  in  any  Federal,  State,  or 
Territorial  court  of  competent  jurisdiction  within 
one  year  after  the  date  of  such  violation :  Provided, 
That  if  the  person  from  whom  such  payment  is  de- 
manded, accepted,  or  received  either  fails  to  insti- 
tute an  action  under  this  section  within  thirty  days 
from  the  date  of  the  occurrence  of  the  violation  or 
is  not  entitled  for  any  reason  to  bring  the  action,  the 
United  States  may  institute  such  action  within  such 
one-year  period.  If  such  action  is  instituted,  the 
person  from  whom  such  payment  is  demanded,  ac- 
cepted, or  received  shall  thereafter  be  barred  from 
bringing  an  action  for  the  same  violation  or  viola- 
tions. For  the  purpose  of  determining  the  amount 
of  liquidated  damages  to  be  awarded  to  the  plain- 
tiff in  an  action  brought  mider  this  section,  all  vio- 
lations alleged  in  such  action  which  were  committed 
by  the  defendant  with  respect  to  the  plaintiff  prior 
to  the  bringing  of  action  shall  be  deemed  to  consti- 
stute  one  violation,  and  the  amoimt  demanded,  ac- 
cepted, or  received  in  connection  with  such  one  vio- 
lation shall  be  deemed  to  be  the  aggregate  amount 
demanded,  accepted,  or  received  in  connection  with 
all  violations.  A  judgment  in  an  action  under  this 
section  shall  be  a  bar  to  a  recovery  under  this  sec- 
tion in  any  other  action  against  the  same  defendant 
on  account  of  any  violation  with  respect  to  the  same 
person  prior  to  the  institution  of  the  action  in  which 
such  judgment  was  rendered. 
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St'('.  201). (b;  Whenever  in  the  Jiid^iiu'iil  of  tlie 
lluiisiiii;'  Kxpcditt'i'  aii\'  jjcrsoii  has  (.'iii^a^ctl  or  is 
abuiil  to  eii<;agv  in  any  acts  or  practices  which  con- 
stitute or  will  constitute  a  violation  of  any  pro- 
vision of  tills  Act,  or  any  rc.mihition  or  order  issued 
thereunder,  the  United  States  may  make  applica- 
tion to  any  Federal,  State,  ov  Territorial  court  of 
com])etent  jurisdiction  for  an  order  enjoining  such 
acts  or  practices,  or  for  an  order  enforcing  coni))li- 
ance  with  such  provision,  and  upon  a  shoving  that 
such  ])erson  has  engaged  or  is  about  to  engag(^  in 
any  such  acts  or  ])ractices  a  permanent  or  tem])o- 
rary  injunction,  restraining  order,  or  other  order 
shall  be  granted  without  bond. 

Federal  Rules  of  Civil  Procedure  (28  U.S.C.A.  foil. 

723c) : 

Rule  38(a)  Right  Preserved.  The  right  of  trial 
by  jury  as  declared  by  the  Seventh  Amendment  to 
the  Constitution  or  as  given  by  a  statute  of  the 
United  States  shall  be  preserved  to  the  parties  in- 
idolate. 

(b)  Demand.  Any  party  may  demand  a  trial 
by  jury  of  any  issue  triable  of  right  by  a  jury  by 
serving  upon  the  other  parties  a  demand  therefor 
in  writing  at  any  time  after  the  commencement  of 
the  action  and  not  later  than  10  days  after  the  serv- 
ice of  the  last  pleading  directed  to  such  issue.  Such 
demand  may  be  indorsed  upon  a  pleading  of  the 
party. 

Seventh  Amendment  to  the  Constitution: 

In  Suits  at  common  law,  where  the  value  in 
controversy  shall  exceed  tw^enty  dollars,  the  right 
of  trial  by  jury  shall  be  preserved,  and  no  fact 
tried  by  a  jury,  shall  be  otherwise  re-examined 
in  any  Court  of  the  United  States,  than  accord- 
ing to  the  rules  of  the  common  law-. 

1^  U.S.  Government  Printing  Office:  1951  J-970357 
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SUMMARY  OF  STATEMENT  OF  THE  CASE. 

Both  statements  of  the  ease  are  in  accord  on  all 
matters  whicli  afPect  tlie  issue  here  involved.  However, 
ax)pellant  would  like  a.uain  to  point  out  that  the  .judg- 
ment of  the  lower  ( 'ourt  in  awarding  appellee  $1,677.50 
(T.R.  32)  under  Section  205  of  the  Housing  and  Rent 
Act  of  1947  in  effect  penalized  appellant  hy  making 
him  pay  twice  the  amount  of  all  alleged  overcharges 
occurring  within  the  one  year  prior  to  the  commence- 
ment of  the  action.  Ajopellant  was  not  only  required 
to  reimburse  the  tenants  for  all  alleged  overcharges 
(T.R.  31)  which  they  had  paid  but  appellant  was  also 
required  to  pay  a  like  sum  to  appellee. 


SUMMARY  OF  THE  ARGUMENT. 

As  appellee  did  not  discuss  the  points  and  most  of 
the  authorities  set  forth  in  appellant's  opening  brief, 
appellant  will  discuss  appellee's  points  and  authori- 
ties in  the  order  as  set  forth  in  appellee's  brief.  Be- 
fore doing  so  appellant  notes  that  appellee  did  not 
cite  one  decision  by  any  federal  appellate  court  deny- 
ing to  a  litigant  a  trial  by  jury  in  a  civil  action  in- 
volving a  penalty. 


I. 

Appellee's  first  point  is  that  even  if  appellant  was 
entitled  to  a  jury  trial,  denial  of  the  same  was  not 
reversible  error.  Two  decisions  are  cited  by  appellee 
to  sustain  this  position. 

Orenstem  v.   United  States,  191  F.  2d   Supp. 

No.  1,  184; 
Forster  v.  Imiiranoe  Co.  of  North  America,  139 
F.  (2d)  875. 

Forster  v.  Insurance  Co.  of  North  America,  supra, 
877,  is  not  in  point.  In  the  Forster  decision  the  Court 
stated  '*  there  was  no  issue  of  fact  to  submit  to  a 
jury".  In  this  case  now  before  the  Court  there 
are  many  issues  of  fact  to  submit  to  the  jury  such  as 
whether  the  premises  in  question  was  a  hotel,  whether 
the  alleged  violations  were  wilful  and  the  amount  of 
the  overcharges.  It  is  also  doubted  whether  Orenstein 
V.  United  States,  supra,  is  in  point  as  in  that  case. 
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unlike  this  one,  the  trial  Court  granted  no  legal  relief. 
'I\)  (juotc  lidui  the  CouT't,  OrctiHtein  v.  United  States, 
supra,  at  pa^e  193: 

''T]i()U<;li  the  defendant  was  entitled  to  a  jury- 
trial  with  respect  to  tlie  cause  of*  action  for  dam- 
ages under  Section  205,  the  court's  denial  of  such 
jury  trial  became  harmless  error,  since  the  even- 
tual judgment  awarded  no  damages  to  the  plain- 
tiff on  this  cause  of  action." 

It  is  true  that  federal  Courts  have  come  to  contrary 
decisions  over  the  right  to  have  a  jury  trial  where 
identical  legal  and  equitable  issues  are  presented  in 
the  same  case.  Some  Courts  hold  that  there  is  no 
absolute  right  to  have  the  common  issue  heard  by  the 
jury,  and  therefore  if  the  trial  Court  rules  improperly 
that  there  is  no  jury  issue  involved,  its  ruling  is  not 
])rejudicial  since  even  if  the  trial  Court  had  found  a 
right  to  trial  by  jury  it  could  have  heard  the  common 
issue  as  a  Court  matter.  This  appears  to  be  the  rule 
that  would  have  l^een  applied  in  Orenstein  v.  United 
States,  supra,  if  the  issue  had  been  presented. 

It  is  respectfully  submitted  that  such  a  rule  is  con- 
trary to  the  meaning  and  intent  of  Rules  38  (a)  and 
39  (a)  of  the  Federal  Rules  of  Civil  Procedure.  Rule 
39  (a)  provides: 

''Trial  By  Jury  Or  By  Court,  (a)  When  trial 
by  jury  has  demanded  as  provided  in  Rule  38, 
the  action  shall  be  designated  upon  the  docket  as 
a  jury  action.  The  trial  of  all  issues  so  demanded 
shall  be  by  jury  *  *  *." 


Many  Courts,  including  this  Court,  recognize  the 
requirement  of  these  rules  to  have  the  common  issue 
tried  by  jury. 

Bruckman  v.  Homer,  152  F.  (2d)  730,  732-733. 

In  Bruckman  v.  Hollzer,  supra,  at  pages  732, 
this  Court  stated  the  rule  to  be  followed  in  this  Cir- 
cuit : 

''Plaintiff  contends  that  whether  or  not  the  Di 
Menna  case  states  the  law  prior  to  the  adoption 
of  the  Federal  Rules  of  Civil  Procedure,  those 
rules  now  give  to  the  party  having  a  claim  triable 
by  jury  at  common  law  the  power  to  preserve 
that  right  when  that  claim  is  joined  with  other 
equitable  issues  involving  one  of  the  issues  of 
fact  in  the  common  law  suit.  If  this  contention 
be  correct,  it  is  ob^dous  that,  since  the  right  issue 
of  infringement  is  common  to  all  three  sets  of 
transactions,  the  right  of  jury  trial  on  the  com- 
mon law  transaction  may  be  preserved  only  if  the 
court  is  required  to  try  the  common  issue  so  that 
judgment  on  the  verdict  is  entered  before  the 
equitable  claims  are  decided.  This  is  the  view  held 
by  Judge  Moscowitz  in  Elkins  v.  Nobel,  1  F.R.D. 
357,  358,  and  Judge  Conger  in  Delletield  v.  Block- 
del  Realty  Co.,  D.C.,  1  F.R.D.  689,  690. 

"We  agree  with  these  judges  that  the  Federal 
Rules  of  Civil  Procedure  make  such  a  preserva- 
tion of  the  demanded  right  of  jury  trial  and  that 
to  that  end  the  trial  judge  is  required  to  try  and 
determine  that  issue  before  the  others.  The  rules 
introduce  the  radical  change  in  federal  practice 
of  creating  the  jurisdiction  in  the  District  Courts 
to  hear  and   determine   in  a   single   suit   equity 


claims,  with  a  claim  which  theretofore  could  have 
a  common  law  adjudication  in  a  separate  suit. 
We  take  it  that  it  is  to  'preserve'  in  the  suit 
provided  hy  the  rules  the  common  law  adjudica- 
tion by  jury  trial  existing  in  a  separate  suit  when 
such  a  claim  is  joined  with  equitable  claims  hav- 
lug  a  connnon  issue  of  fact,  that  Rule  38  (a)  pro- 
vides: '(a)  Rii^ht  Preserved.  The  ria^ht  of  trial 
by  jury  as  declared  by  the  Seventh  Amendment 
to  the  Constitution  or  as  given  by  a  statute  of  the 
United  States  shall  be  preserved  to  the  parties 
inviolate.'  " 

Appellee  did  not  discuss  Bruckman  v.  Hollzer, 
supra,  in  connection  with  its  first  point  but  stated  on 
page  15  of  its  brief  in  connection  with  the  second 
point:  ''With  these  principles  and  authorities  in  mind, 
a  case  such  as  Bruckman  v.  Hollzer,  152  F.  2d  730 
(C.A.  9)  is  clearly  distinguishable.  In  the  Bruckman 
case  a  private  party  sought  to  enforce  a  private 
right."  In  regard  thereto,  it  must  be  pointed  out  that 
the  United  States  sought  to  enforce  a  public  right  in 
this  Court's  decision  of  Connolly  v.  TJyiited  States,  149 
F.  (2d)  666,  669,  and  there  is  no  indication  that  the 
Court  felt  that  such  was  any  bar  to  its  recognition 
of  the  defendant's  right  to  a  jury  trial. 

It  is  hard  to  conclude  anything  other  than  appellee 
should  not  y:>ro1it  by  the  error  which  it  urged  upon 
the  trial  Court,  for  it  ^vas  appellee  who  urged  the  trial 
Court  to  "put  the  cart  before  the  horse",  quoting  from 
page  7  of  appellee's  brief. 


II. 

Appellee's  second  point  is  that  in  any  event  appel- 
lant was  not  entitled  to  a  jury  trial.  The  question 
has  been  recently  passed  upon  by  the  United  States 
Court  of  Appeals  for  the  First  Circuit  on  July  25, 
1951,  in  Orenstein  v.  TJinted  States,  supra,  191  F.  2d 
Supp.  No.  1,  189-190.  After  a  full  discussion  of  the 
question  in  the  Orenstein  decision,  the  Court  con- 
cluded at  page  190: 

'^Thus  we  think  it  clear  that,  if  the  present 
complaint  by  the  United  States  had  been  solely 
for  treble  damages  under  Section  205  of  the  Act, 
the  defendant  would  have  been  entitled  as  of  right 
to  demand  a  jury  trial.  See  accord,  35  Miim.  1 
Rev.  304  (1951).  This  separate  and  distinct  cause 
of  action  for  damages  in  the  nature  of  penalty 
does  not  lose  its  character  as  an  action  at  law, 
and  become  merely  an  'equitable  adjunct,'  by  rea- 
son of  being  joined  in  a  single  complaint  with 
another  cause  of  action  of  an  equitable  nature 
under  Section  206(b)  of  the  Act.  See  the  discus- 
sion by  Judge  Ford  in  United  States  v.  Stymish, 
86  F.  Supp.  999  (D.C.  Mass.  1949)." 

It  is,  however,  contended  that  National  Labor  Re- 
lations Board  v.  Jones  and,  Laughlin  Steel  Corp.,  301 
U.S.  1,  48,  is  authority  to  the  effect  that  appellant  is 
not  entitled  to  a  jury  trial  in  this  cause.  Similarly 
cited  by  appellee  is  National  Labor  Relations  Board 
V.  Williamson-Dickie  Manufacturing  Co.,  130  F.  (2d) 
260.  We  respectfully  submit  that  these  decisions  are 
not  in  point.  In  N.L.R.B.  v.  Jones  and  Lattghlin 
Steel  Corp.,  supra,  the  Supreme  Court  dealt  with  the 


question  whctlicr  Congress  could  create  an  adminis- 
trative agency  with  limited  oris^inal  jurisdiction  over 
fact  finding-  without  violating'  the  Seventh  Amend- 
ment to  the  Constitution.  To  (|uoto  from  the  decision 
at  page  48  as  was  done  in  appellee's  brief  at  pages 
11-12: 

"The  instant  case  is  not  a  vsuit  at  common  law 
or  in  the  nature  of  such  a  suit.  The  proceedins^ 
is  one  unknown  to  the  common  law.  It  is  a  statu- 
tory proceeding." 

We  do  not  have  here  an  administrative  proceeding. 
This  case  arose  in  a  federal  District  Court  which 
exercises  true  judicial  power  as  distinguished  from 
quasi-legislative  and  quasi- judicial  functions.  The 
type  of  proceeding  provided  for  and  the  jurisdiction 
granted  to  the  federal  District  Courts  mider  the  Hous- 
ing and  Rent  Act  of  1947  are  familiar  to  the  common 
law,  but  the  type  of  proceeding  of  and  the  jurisdiction 
exercised  by  the  National  Labor  Relations  Board,  as 
was  pointed  out  in  the  Jones  and  Laughlin  Steel  case, 
are  unknowm  to  the  common  law.  In  Orenstein  v. 
United  States,  supra,  189-190,  the  Court  considered 
the  nature  of  an  action  under  Section  205  of  the 
Housing  and  Rent  Act  of  1947  and  found  it  one  which 
would  fall  within  the  w^ell-recognized  forms  of  action 
of  the  common  law. 

''  'Actions  which  at  common  law  would  fall 
mthin  well-recognized  forms  of  action,  and  which 
are  not  complicated  by  equitable  defenses  are 
jury  action  if  demand  for  jury  is  made.'  3 
Moore's  Fed.  Practice  p.  3010.   A  tenant's  action 
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under  Section  205  of  the  Housing  and  Rent  x\ct 
of  1947,  seeking  recovery  of  liquidated  damages 
by  way  of  compensation  for  injury  suffered  by 
him  individually,  would,  under  the  common  law 
forms  of  action,  have  been  enforced  by  an  action 
on  the  case;  and  therefore  the  defendant  in  such 
a  complaint  would  be  entitled  to  a  jury  trial.  If 
the  United  States  brings  the  action  for  damages 
under  Section  205,  in  default  of  suit  by  the  tenant 
within  30  days  of  the  date  of  violation,  it  is  seek- 
ing 'damages  in  the  nature  of  penalties'  (328 
U.S.  at  401-402),  an  added  sanction  in  the  public 
interest  in  aid  of  effectuating  the  purposes  of 
the  Act.  Such  an  action  by  the  United  States  to 
recover  a  statutory  penalty  would  be  enforced, 
under  the  earlier  forms  of  action  at  common  law, 
by  an  action  of  debt.  In  Hepner  v.  United  States, 
213  U.S.  103,  115  (1909),  in  an  action  of  debt 
brought  by  the  United  States  to  recover  a  penalty 
imposed  by  the  Alien  Immigration  Act  of  1903, 
the  Court  i*ecognized  that  the  defendant  had  the 
constitutional  right  to  have  a  jury  pass  upon  any 
triable  issues  of  fact.  The  defendant  is  entitled 
to  a  jury  trial  of  an  action  brought  under  Section 
205  of  the  Housing  and  Rent  Act,  notwithstand- 
ing that  the  cause  of  action  is  based  upon  an  Act 
of  Congress.  Not  only  is  this  clear  from  cases 
involving  suits  for  statutory  penalties  but  as  a 
further  instance  it  is  well  settled  that  in  actions 
for  treble  damages  under  the  Sherman  Act,  15 
U.S.C.  15,  the  defendant  is  entitled  to  a  jury 
trial.  Fleitmann  v.  Welsback  Street  Lighting  Co., 
240  U.S.  27  (1916)  ;  Ping  v.  Spina,  166  F.  2d 
546  (C.A.  2d,  1948).  See  also  Arnstein  v.  Porter, 
154  F.  2d  464,  468  (C.A.  2d  1946)  ;  United  States 


9 


V.  Jepson,  90  F.  Supp.  983  (D.C.  N.J.  1950). 
liikovvise  it  lias  been  hold  that  in  an  action  by 
an  ('mph)yee  undeT"  Section  16 (b)  of  the  Fair 
Labor  Standards  Act  of  1938  to  recover  overtime 
compensation  and  a  like  amount  as  liquidated 
damages,  the  parties  are  entitled  as  of  a  ri^ht  to 
a  jury  trial,  though  the  statute  itself  is  silent  on 
the  point.  Olcarchick  v.  Amerieav  Steel  Foimd- 
nes,  73  F.  Supp.  273  (D.C.  Pa.  1947)." 

Likewise  Block  v.  Hirsh,  256  U.S.  135,  cited  by  ap- 
pellee in  his  brief  at  page  10,  does  not  involve  an 
action  or  suit  in  a  federal  District  Court  but  rather 
an  administrative  proceeding.  Guthrie  National  Bank 
V.  Citij  of  Guthrie,  173  U.S.  528,  is  not  in  point,  cited 
at  page  11  of  appellee's  brief.  The  Guthrie  decision 
involves  the  right  of  a  state  or  territory  to  create 
non-legal  obligations  on  the  part  of  its  subdivisions 
under  a  claims  procedure  not  providing  for  jury 
trial,  page  537  of  the  decision.  We  do  not  dispute  the 
sovereign's  right  to  exercise  such  a  power  but  that 
issue  is  not  here  involved. 

Appellee  makes  one  further  contention  at  page  15 
of  his  brief  which  is  that  no  penalty  is  here  involved. 
In  view^  of  Porter  v.  Warner  Holding  Co.,  328  U.S. 
395,  401-402,  which  was  not  discussed  by  appellee, 
this  position  is  untenable.  Furthermore,  appellee's 
citations  that  Section  205  of  the  Housing  and  Rent 
Act  of  1947  and  Section  205(e)  of  the  Emergency 
Price  Control  Act  of  1942  are  not  criminally  jjenal 
are  not  in  point  for  the  question  here  is  whether  a 
civil  penalty  is  involved  and  that  question  was  de- 
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termined  by  Porter  v.  Wumer  Holding  Co.,  supra, 
at  page  402: 

^'It  establishes  the  sole  means  whereby  indi- 
viduals may  assert  their  private  right  to  dam- 
ages and  whereby  the  Administrator  on  behalf 
of  the  United  States  may  seek  damages  in  the 
nature  of  penalties.  Moreover  a  court  giving  re- 
lief under  Section  205(e)  acts  as  a  court  of  law." 

And  if  the  action  is  for  "liquidated  damages", 
which  it  is  respectfully  submitted  it  is  not,  Porter  v. 
Warner  Holding  Co.,  supra,  it  still  is  a  matter  which 
historically  would  be  for  the  sole  and  exclusive  juris- 
diction of  a  common  law  court. 


CONCLUSION. 

For  the  reasons  heretofore  stated  the  judgment  and 
decree  herein  should  be  reversed  with  direction  that 
those  issues  affecting  the  legal  claim  be  first  tried  by 
jury  before  an}^  judgment  or  decree  shall  be  herein 
rendered. 

Dated,  San  Francisco,  California, 
October  24, 1951. 

Respectfully  submitted, 
C.  Dan  Lange, 
Clyde  R.  Rockwell, 

Attorneys  for  Appellant. 
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No.  13,014 

IN  THE 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


Henry  T.  Tanimura, 

Appellant, 
vs. 

United  States  of  America, 

Appellee. 


APPELLANT'S  PETITION  FOR  A  REHEARING 
AND  THAT  THE  REHEARING  BE  HEARD  IN  BANK. 


To  the  Honorable  William  Benman,  Chief  Judge,  and 
to  the  Honorable  Associate  Judges  of  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit: 

The  above  named  appellant,  Henry  T.  Tanimura, 
presents  this  his  petition  for  rehearing  of  this  cause 
and  respectfully  requests  that  the  Court  hear  the 
matter  in  bank  and  in  support  of  his  petition  re- 
spectfully represents  : 

PRELIMINARY  STATEMENT. 

This  cause  arose  out  of  a  suit  filed  by  appellee 
under  the  Housing  and  Rent  Act  of  1947'  joining 
a  legal  cause  of  action  under  Section  205  of  the  Act 
with  an  equitable  cause  of  action  under  Section  206 


of  the  Act.  The  legal  and  equitable  causes  of  actions 
have  many  common  issues  of  fact  the  main  one  of 
which  was  whether  the  premises  in  question  are  in 
fact  controlled  housing  accommodations  or  are  in  fact 
a  hotel. 

Appellant  duly  made  a  demand  for  a  jury  trial, 
and  appellee  moved  to  strike  the  same  which  motion 
was  granted.  The  cause  was  tried  by  Court  and  a 
judgment  was  rendered  in  favor  of  appellee  for  dam- 
ages in  the  amount  of  all  of  the  overcharges  occur- 
ring within  one  year  prior  to  the  commencement  of 
the  action.  The  lower  Court  further  ordered  by  way 
of  equitable  relief  restitution  of  all  overcharges  in 
favor  of  the  tenants  and  granted  an  injunction  re- 
straining appellant  against  future  violations  of  the 
Act. 


APPELLANT  WAS  ENTITLED  TO  A  JURY  TRIAL  AS  TO  ALL 
ISSUES  INVOLVED  IN  THE  LEGAL  CAUSE  OF  ACTION  AND 
DENIAL  OF  THE  SAME  WAS  REVERSIBLE  ERROR. 

The  decision  in  this  cause  has  silently  overruled 
Bruchman  v.  Hollzer,  152  F.  (2d)  730,  9  C.A.,  a  de- 
cision decided  by  other  members  of  the  Court  still 
sitting  with  the  Court.  The  result  leaves  in  doubt  the 
extent  of  the  right  of  a  jury  trial  in  a  suit  which  pre- 
sents common  questions  of  fact  to  both  legal  and 
equitable  causes  of  action. 

In  this  cause  the  Court  stated: 

*'It  was  within  the  sound  discretion  of  the 
court  as  to  whether  the  equitable  issues  or  the 
law  issues  should  take  precedence  in  trial.   It  is 


apparent  that  the  overshadovvinu'  ])urpose  of  the 
action  by  tlio  government  as  plaintiff  was  to  ef- 
fectuate rent  control  law.  Those  overcharged 
failed  to  exercise  their  right  to  bring  action  and 
had  the  government  been  complaisant  as  to  sub- 
stantial overcharges  it  would  seem  but  an  invita- 
tion to  lawlessness  that  would  tend  to  break  down 
the  benetits  sought  by  this  wartime  remedial  leg- 
islation. Restraint  against  future  violation  with 
statutory  damages  as  a  deterrent  to  law  violation 
motivated  the  government.  In  these  circum- 
stances the  trial  judge  wisely  decided  to  go  im- 
mediately to  the  equitable  issues." 

It  is  not  evident  in  deciding  this  cause  that  the 
Court  considered  the  Federal  Rules  of  Civil  Pro- 
cedure and  the  extent  to  which  Rules  38a  and  39a  were 
intended  to  ''preserve"  the  right  of  trial  by  jury 
under  the  Seventh  Amendment  to  the  Constitution  of 
the  United  States.  This  Court  has,  however,  in  Briick- 
man  v.  Hollzer,  supra,  152  F.  (2d)  730,  at  page  732, 
considered  this  identical  question  under  the  Federal 
Rules  of  Civil  Procedure  and  resolved  the  question  as 
follows : 

"Plaintiff  contends  that  whether  or  not  the  Di 
Menna  case  states  the  law  prior  to  the  adoption 
of  the  Federal  Rules  of  Civil  Procedure,  those 
rules  now  give  to  the  party  having  a  claim  triable 
by  jury  at  common  law  the  power  to  preserve 
that  right  when  that  claim  is  joined  with  other 
equitable  issues  involving  one  of  the  issues  of 
fact  in  the  common  law  suit.  If  this  contention 
be  correct,  it  is  obvious  that,  since  the  right  issue 
of  infringement  is  common  to  all  three  sets  of 


transactions,  the  right  of  jury  trial  on  the  com- 
mon law  transaction  may  be  preserved  only  if  the 
court  is  required  to  try  the  common  issue  so  that 
judgment  on  the  verdict  is  entered  before  the 
equitable  claims  are  decided.  This  is  the  view  held 
by  Judge  Moscowitz  in  Elkins  v.  Nobel,  1  F.R.D. 
357,  358,  and  Judge  Conger  in  Dellefield  v.  Block- 
del  Realty  Co.,  D.C.,  1  F.R.D.  689,  690. 

*'We  agree  with  these  judges  that  the  Federal 
Rules  of  Civil  Procedure  make  such  a  preserva- 
tion of  the  demanded  right  of  jury  trial  and  that 
to  that  end  the  trial  judge  is  required  to  try  and 
determine  that  issue  before  the  others.  The  rules 
introduce  the  radical  change  in  federal  practice 
of  creating  the  jurisdiction  in  the  District  Courts 
to  hear  and  determine  in  a  single  suit  equity 
claims,  with  a  claim  which  theretofore  could  have 
a  common  law  adjudication  in  a  separate  suit. 
We  take  it  that  it  is  to  'preserve'  in  the  suit 
provided  by  the  rules  the  common  law  adjudica- 
tion by  jury  trial  existing  in  a  separate  suit  when 
such  a  claim  is  joined  with  equitable  claims  hav- 
ing a  common  issue  of  fact,  that  Rule  38(a)  pro- 
vides: '(a)  Right  Preserved.  The  right  of  trial 
by  jury  as  declared  by  the  Seventh  Amendment 
to  the  Constitution  or  as  given  by  a  statute  of  the 
United  States  shall  be  preserved  to  the  parties 
inviolate.'  " 

In  failing  to  cite  or  consider  Bruckman  v.  Hollzer, 
the  Court  has  in  this  cause,  it  is  respectfully  sub- 
mitted, established  a  contrary  rule  which  rule  it  is 
submitted  is  imsupported  by  and  contrary  to  the  clear 
meaning  and  intent  of  the  Federal  Rules  of  Civil  Pro- 
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cedure.  But  it  does  more  than  that  for  it  invades  and 
limits  a  constitutionally  guaranteed  right.  Such  an 
invasion  should  be  made  with  great  care.  The  Court 
in  this  c^ise  has  accepted  the  dicta  of  Orenstein  v. 
United  States,  191  F.  (2d)  184,  190,  C.A.  1,  dicta 
set  forth  without  citations  in  support  thereof  and 
without  consideration  of  the  Federal  Rules  of  Oivil 
Procedure,  and  in  so  doing  ignored  its  own  well-con- 
sidered decision  on  the  identical  question,  Bruckman  v. 
Hollzer,  supra. 

The  denial  of  the  right  of  a  jury  trial  must  of 
necessity  in  view  of  the  Seventh  Amendment  to  the 
Constitution  be  reversible  error. 

Letvis  V.  Times  Pub.  Co.,  185  F.   (2d)   457,  5 

C.A.; 
Connolly  v.  U.  S.,  149  F.  (2d)  666,  9  C.A.; 
Bass   V.    Hoagland,    172    F.    2d    205,    5    C.A., 
certiorari  denied  388  U.S.  816. 

In  the  latter  decision,  Bass  v.  Hoagland,  supra,  the 
Court  considered  the  fundamental  nature  of  the  right 
and  went  so  far  as  to  hold  that  a  judgment  in  a  cause 
where  there  had  been  an  improper  denial  of  a  trial  by 
jury  was  void  and  subject  to  collateral  attack,  and  at 
page  209  the  Court  stated: 

"The  right  of  a  jury  trial,  if  not  waived  but 
denied  after  demand,  the  judge  usurping  the 
function  of  the  jury,  would  seem  to  be  similarly 
an  unconstitutional  abuse  of  power." 

The  Supreme  Court  has  recently  in  Dice  v.  Akron 
C.  <jt  Y.  R.  Co.,  96  S.  Ct.  Supp.  No.  8  at  page  285, 


288,  considered  the  far  reaching  effect  and  funda- 
mental nature  of  the  right  of  trial  by  jury  under  the 
Seventh  Amendment  and  in  so  doing  has  concluded 
that  the  right  follows  federal  rights  even  when  the 
same  are  being  litigated  in  state  Courts  and  under 
the  state  rule  there  would  be  no  right  of  trial  by  jury. 

It  cannot  be  concluded  otherwise  than  that  error 
can  be  nothing  otherwise  than  reversible  error  if  that 
error  be  a  denial  of  a  trial  by  jury  under  the  Sev- 
enth Amendment  to  the  Constitution. 

Wherefore,  appellant  respectfully  urges  that  this 
petition  for  a  rehearing  be  granted  with  the  Court 
hearing  the  same  in  bank  and  that  the  judgment  of 
the  District  Court  be  upon  further  consideration  re- 
versed. 

Dated,  San  Francisco,  California, 
April  4, 1952. 

Respectfully  submitted, 
C.  Dan  Lange, 
Clyde  R.  Rockwell, 

Attorneys  for  Appellant 
and  Petitioner. 
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Certificate  of  Counsel. 

We,  C.  Dan  Lange  and  Clyde  R.  Rockwell,  counsel 
for  the  above  named  petitioner,  do  hereby  certify  that 
the  foregoing  petition  for  a  rehearing  of  this  cause 
is  in  our  judgment  well  founded  and  that  it  is  not  in- 
terposed for  delay. 

Dated,  San  Francisco,  California, 
April  4, 1952. 

C.  Dan  Lange, 
Clyde  R.  Rockwell, 
Counsel  for  Appellant 
and  Petitioner. 
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